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109.  Fetter  I.ane   Fleet  Street 


CASES  ««r:*'*~*- 

ARGUED  AND  DETERMINED 


IN 


THE  QUEEN'S  BENCH, 

IN 

HILARY  VACATION, 

XV.  VICTORIA. 


^^^e  Judges  who  usually  sat  in  Banc  during  this  Vacation 

were: 
Lord  Caicpbell  C.  J.      i        Colebidqe  J. 

PaTTBBON  J.  WiGHTMAN  J. 


MEMORANDA. 


Iq  this  Vacation, 

Lord  Truro  resigned  the  office  of  Lord  High  Chan- 
^^Uor. 

The  Right  Hon.  Sir  Edward  Burtenshaw  Sugden  was 
Appointed  Lord  High  Chancellor,  and  was  created  a 
^eer  by  the  title  of  Baron  St.  Leonards  of  Slaugham  in 
^e  county  of  Sussex. 

In  the  same  Vacation, 

Mr.  Justice  Patteson  resigned  the  office  of  a  Judge  of 
the  Court  of  Queen's  BencL  He  was  shortly  afterwards 
sworn  in  of  Her  Majesty's  Privy  Council. 

VOL.  xvm.  N.  &  B 


2  EXCH.   CH.  HILAET  VACATION. 

VoiMnuXFW.       Charles  Crompton,  of  the  Inner  Temple,  Esquire,  was 

^^^^'       appointed   a  Judge  of  the  Court  of  Queen's  Bench, 

being  previously  advanced  to  the  degree  of  the   Coif, 

when  he  gave  rings  with   the   motto    Quisrere  verum. 

He  afterwards  received  the  honour  of  Knighthood. 

Sir  Alexander  James  Edmund  Cockbum  resigned  the 
office  of  Attorney  General,  and  was  succeeded  by  Sir 
Frederick  Thesiger.  And  Sir  WUliam  Page  Wood  re- 
signed  the  office  of  Solicitor  General,  and  was  succeeded 
by  Sir  Fitzroy  Kelly. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Tuuda^,        Hallbtt,  Gooden,  Cl^lRK,  Allan  and  Hatfield 

Febnuarjf  3d.  ,  -^ 

against  Dowdall. 
Declantioii        A  SSUMPSIT.    1st  count.    For  that,  whereas  defend- 

against  Ato         l\, 

defendants  Euts  (plaintiffs  in  error)  before  and  at  the  time  of  the 

fUted  that  de- 
fendants were 

proprietors  and  shareholders  of,  and  partners  in,  a  company  called  The  M,  Aumramtt 
Company :  that  plaintiff  caosed  to  be  made  a  policy  on  ship  &c.  purporting  that  he  mede 
insorance  at  and  from  &c.  against  certain  risks,  which.the  said  Onnpany  were  contented  ft> 
bear :  and  it  was  declared  and  agreed  by  and  between  the  Company  and  the  assured.  That 
the  capital  stock  and  fnnds  of  the  Company  should  alone  be  liable  to  answer  and  make  good 
all  demands  under  the  policy,  and  that  no  proprietor  of  the  Company  should  be  in  anywtoe 
liable  to  any  demands,  nor  be  in  anywise  coarged,  by  reason  of  tne  said  policy,  beyond  ihe 
amount  of  his  share  in  the  capital  stock,  it  being  one  of  the  original  and  ftrndamental 
principles  of  the  Company  that  the  responsibility  of  the  individual  proprietors  should  in  all 
cases  and  under  all  circumstances  be  limited  to  their  respective  shares  in  such  capital  stock: 
And  the  policy  further  stated  that  the  Company  were  contented,  and  bound  themseWes,  to 
the  assured  for  the  true  performance  of  the  premises :  The  count  then  alleged  that,  in 
consideration  that  pluntiff  had  paid  the  premium  and  promised  defendants  to  perform  all 
things  in  the  policy  contained  to  oe  performed  on  his  part«  defendants  promised  plaintiff  thit 
they  would  become  and  be  insurers  to  plaintiff  of  1 XOOL  on  the  said  ship  durmg  the  tnpf 
in  the  policy  mentioned,  and  would  perform  all  things  therein  containea  on  their  partis 
such  insurers  of  1 1CKV.  to  be  performed ;  and  defendants  then  became  and  were  intareprs  to 
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making  of  the  policy  aftermentioned,  and  from  tbence  con-  Qtrem**  Bench. 
tinually  until  and  at  the  time  of  the  loss  after  mentioned. 


were  proprietors  and  shareholders  of  and  partners  in  a      Hali^ett 

Company  called  The  General  Maritime  Assurance  Com-     I>owdall. 

pony;  and  thereupon  the  plaintiff  (defendant  in  error) 

heretofore,  viz.  on  18th  November,  1846,  according  to  the  ?iS;Juhe 

policj  as  such 
insoreri  of 
1100/.  on  the  said  ship.     The  count  then  averred  total  loss,  and  non-payment  although  the 
capital  stock  and  fands  of  the  Company  had  always  been  sufficient  to  pay  plaintiff  the  1 100/. 

One  defendant  demurred  to  the  count,  alleging  uncertainty,  and  other  grounds  of 
special  demurrer. 

A  second,  /.  G.,  pleaded  Non  Assumpsit;  and  that  the  stock  and  funds  had  not  been 
ind  were  not  sufficient. 

A  third  pleaded  that  the  policjr  was  made  after  stat.  35  G,  3.  e.  63.,  and  that  defendant's 
name  was  not  expressed  or  specified  on  the  policy ;  whereby  the  insurance  became  and 
was  null:  Special  demurrer,  alleging  that  the  plea  was  an  argumentative  denial  of 
defendant's  subscription. 

A  fourth  defendant  pleaded  that  he  was  proprietor  of  fifty  shares  only,  of  lOOiL  each,  and, 
befSore  action  brought,  had  paid  claims  and  demands  upon  the  Ck>mpany  in  respect  of 
insurances,  to  the  amount  of  more  than  6000/.,  of  his  own  moneys.  Demurrer  to  the  plea 
as  being  an  argumentative  denial  of  the  sufficiency  of  the  capital  stock,  and  as  amounting  to 
a  traverse  of  the  promise,  and  as  uncertain. 

Held  by  the  Court  of  Queen's  Bench : 

That  the  policy,  as  set  out  in  the  declaration,  shewed  a  Joint  liability,  cafMble  of  being 
enforced  at  law  if  the  Company  had  sufficient  capiul  stock  and  funds ;  which  it  appeared  by 
the  count  they  had :  That  an  execution  of  the  policy  by  the  defendants  sufficiently  appeared : 
and  that  the  count  was  good  both  on  general  and  on  special  demurrer. 

And  that  no  material  distinction  arose  in  the  case  of  the  fourth  defendant  from  his  having 
paid  on  policies  a  sum  equal  to  his  subscription. 

Also,  as  to  the  third  defendant,  that,  the  insurance  being  stated  in  the  declaration  to  have 
been  made  1^  the  Company,  of  which  he  was  one,  it  was  immaterial,  since  stat  5  G.  4. 
«•  1 14.,  that  individual  subscribers  were  not  named  in  the  policy. 

And,  by  Erie  and  Wigktman  Js.,  that  his  special  plea  was  an  argumentative  Non  Assumpsit 

On  the  trial  of  the  cause,  the  second  defendant,  J,  G,  (no  othtr  appearingX  tendered  a 
bill  of  exceptions.    The  evidence  and  ruling  which  raised  the  exceptions  were  as  follows. 

The  defendants  were  associated  in  a  partnership  for  the  purpose  of  effecting  insurances ; 
tbe  capital  to  consist  of  1,000,000/.,  divided  into  100/L  shares.  In  fact,  shares  to  the  amount 
of  500,000/.  only  had  been  taken,  upon  which  calls  had  been  paid  to  the  extent  of  25/.  per 
ikare,  and  a  partial  payment  made  on  another  call  of  lOt  The  Company's  deed  of  settle- 
ment provided  that  the  affiurs  should  be  managed  by  a  Board  of  directors,  who  should 
issue  policies  signed  respectively  by  three  directors  (they  being  indemnified  out  of  the 
funds),  and  should  cause  it  to  be  stated  in  every  policy  that  the  subscribed  capital  of 
1,000,000/L,  and  other  the  stocks,  fiwds  and  property  of  the  Company  unapplied  at  the 
time  of  any  claim  or  demand,  should  alone  be  liable  to  any  claim  under  such  policy ;  that 
the  directors  signing,  or  any  of  them,  tdiould  not  be  responsible  to  the  assured  beyond  the 
funds  ftc  in  their  hands  or  power  at  the  time  of  recovery  on  the  policy ;  and  that  no  pro- 
prietor shook!  in  any  event  be  liable  beyond  the  amount  unpaid  on  his  share.  The  oeed 
nirther  provided  that  any  proprietor  sued  in  respect  of  any  policy  might  ffive  notice  to  the 
Board,  and  they  might  take  the  defence  upon  themselves,  indemnifying  such  proprietor ;  and, 
if  they  should  not  cb  so,  and  the  proprietor  should  be  compelled  to  pay  the  aebt,  and  should 
not  be  retmborsed  by  the  directors,  prorision  was  made  for  enabling  him  to  recover  the  debt 
•nd  costs  against  the  proprietors  iniuvidually. 

The  policy  in  qoeetion  was  in  the  form  always  adopted  by  the  0>mpany.  It  was  headed 
**  M,  Asgmmmee  Company,     Capital,  one  million ;"  and  was  executed  by  three  directors,  who 
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Volume XV III,  iisage  and  custom  of  merchants,  caused  to  be  made  a 

"^  '  certain  policy  of  insurance  in  writing  purporting  thereby 

Hallett  gjjj  containing  therein  that  certain  persons  trading  under 

DowDALL.  the  name  style  and  firm  of,  and  described  therein  as, 

were  stated  ^  ^'  -^^^  S*  Bushby^  as  well  in  their  own  name  as  for 

in^witness  of"  ^"^  ^^  ^^^  name  or  names  of  all  to  whom  the  same  might 

the  premiTOs  appertain,  did  make  assurance  and  cause  themselves  &c. 

Company  were  to  be  assured,  lost  or  not  lost,  at  and  from  2d  August 

content  with 

the  assurance.    1846  to  1st  August  1847  &c. :  the  count  then  stated  an 

Defendant  .  i  i    i  .  .  i  •  ^  i_ 

J.  G.  was  a  msurance  upon  goods  and  ship,  with  enumeration  ox  tn^ 

did  not  sign,  risks  which  '*  the  said  Company"  were  contented  to  bear 

yttA^wt  *^'j  *"^  liberty  reserved  to  the  assured  in  case  of  loss 

declaration  ^^**  ^^  ®^^'  labour  &c.  about  the  defence,  safeguard  and 

with  clauses  recovery  &c.  without  prejudice  to  the  insurance;  to  the 

responsibility  chanres  whcrcof  "the  said  Company  would  contribute 

to  the  capital  °  *       '' 

and  funds  of 

the  Company,  and  exempting  individual  shareholders,  except  to  the  amount  of  their 
respective  shares,  but  omitting  the  stipulation  directed  by  the  deed,  that  the  directors 
signing  should  not  be  liable  ^yond  the  funds  in  their  hands.  Evidence  was  given  for 
the  defendant  that  the  Company  had  not,  when  the  cause  of  action  accrued,  or  anerwardi, 
**  any  moneys,  property  or  available  funds  whatever  in  their  hands**  wherewith  they  could 
have  satisfied  plaintiff's  claim. 

The  Judge  ruled  that  the  matters  proved  were  evidence  on  which  the  jury  would  be 
justified  in  finding  for  the  plaintiff  on  both  issues :  and  that  the  Company  had  available 
capital  stock  and  funds  while  a  portion  of  the  capital  stock  sufficient  to  pay  the  plaintiff 
remained  uncalled  for. 

Held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  in  Q.  B., 

That  the  first  count  was  good  on  general  denturrer,  inasmuch  as  it  expressly  stated  a 
joint  contract  made  by  the  defendants,  which  might  be  enforced  at  law.    Piatt  B.  dabitante. 

That  the  count  was  also  good  on  special  demurrer,  being  sufficiently  certain. 

That  the  third  defendant's  pica,  founded  on  stat.  35  G,  3.  c.  63.,  was  bad  on  general 
demurrer. 

Judgment  was  also  affirmed  on  the  plea  of  the  fourth  defendant. 

Held,  further,  in  the  Court  of  Exchequer  Chamber,  on  the  bill  of  exceptions  : 

By  Talfourd  J.,  and  Parkej  Alderton,  Piatt  and  Martin  Bs. ;  That  there  was  no  evidence 
of  a  joint  contract  by  the  defendants. 

By  CrttswtU  and  Williamt  Js. ;  That  there  was  evidence  of  such  joint  contract,  and  of  a 
sufficiency  of  capital  stock  and  funds.  And,  bv  CreuweU  J.,  that  the  clause  in  the  deed  of 
settlement,  exempting  everv  proprietor  from  liabilitv  beyond  his  own  unpaid  subscription, 
was  either  insensible,  or  void  as  being  repugnant  to  tne  rest  of  the  deed. 

S'emfr/e,  by  Talfourd  J.  and  Hatt  B.,  and  held  by  Martin  B.,  that  there  was  evidence  of 
a  several  contract  by  each  defendant  with  the  assured  to  the  amount  unpaid  on  such 
defendant's  shares. 

Quarts  per  Parke  and  Alderson  Bs.,  whether  the  policy,  not  being  conformable  to  the 
power  vested  in  the  directors  by  the  deed  of  settlement,  was  binding  on  the  defendants. 

A  venire  de  novo  was  awarded. 
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acconliDg  to  ihc  rate  and  quantity  of  the  sum  therein  Quecu*  Batch. 

assured:     And   it   was   declared   and   agreed    by  and  "" 

between  the  said  Company  and  the  assured  that  the      HALttrr 

capital  stock  and  funds  of  the  said  Company  should     Dowuall. 

alone  be   liable  to  answer  and  make  good  all  claims 

and  demands  whatsoever  under  or  by  virtue  of  the  said 

lK>licy ;  and  that  no  proprietor  of  the  said  Company^  his 

or  her  heirs,  executors  or  administrators,  should  be  in 

anywise  subject  or  liable  to  any  claims  or  demands,  nor 

be  in  anywise  charged,  by  reason  of  the  said  policy, 

beyond  the  amount  of  his  or  her  share  or  shares  in  the 

capital  stock  of  the  said  Company,  it  being  one  of  the 

original  and  fundamental  principles  of  the  said  Company 

that  the  responsibility  of  the  individual  proprietors  should 

in  all  cases  and  under  all  circumstances  be  limited  to 

their  respective  shares  in  the  said  capital  stock :    And 

further  it  was  agreed  by  the  said  Company  that  that 

writing  or  policy  of  assurance  should  be  of  as  much  force 

and  effect  as  the  surest  writing  or  policy  of  assurance 

heretofore  made  in  Lombard  Street^  &Ci:  "And  so  the 

^d  Company  were  contented  and  did  thereby  promise 

^d  biad  themselves  to  the  assured,  their  executors, 

•dmioistrators  and  assigns,  for  the  ^rue  performance  of  the 

premises,  confessing  themselves  paid  the  consideration 

^^  to  the  said  Company  for  the  said  assurance  by  the 

***>fed  at  and  after  the  rate  of  &c. :  The  count  then 

^^  a  memorandum  as  to  average  &c.,  and  proceeded : 

^f  all  which  premises  the  defendants  afterwards,  to 

^^^  on"  &C.,  "  had  notice ;  and  thereupon  afterwards, 

^  ^t  on  the  day  and  year  aforesaid,  in  consideration 

^^   the   plaintiff,  at  the   request   of  the   defendants, 

^^^  paid  to  the  defendants  the  sum  of  92/.  %s.  as  a 

P^niium  or  reward  for  the  insurance  of  1100/.  upon 

^h^  said  ship  in  the  said  policy  of  assurance  mentioned 
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Volume  XV III.  duriog  the  time  in  the  said  policy  mentioned,  and  then 
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promised  the  defendants  to  perform  and  fulfil  all  things 
Hallbtt  Jj^  ijjg  g^j  policy  of  insurance  contained  on  the  part  of 
DowDALL.  the  insured  to  be  performed  and  fulfilled,  the  defendants 
then  promised  the  plaintifi^  that  they  the  defendants 
would  become  and  be  insurers  to  the  plaintiff  of  the 
said  sum  of  1 100/.  upon  the  said  ship  in  the  said  policy 
of  insurance  mentioned  during  the  said  time  in  the 
said  policy  mentioned,  and  would  perform  and  fulfil  all 
things  in  the  said  policy  of  insurance  contuned  on  their 
part  as  such  insurers  of  the  said  sum  of  110021  to  be 
performed  and  fulfilled ;  and  the  defendants  then  became 
and  were  insurers  to  the  plaintiff,  and  then  duly  sub- 
scribed the  said  policy  of  insurance  as  such  insurers 
of  the  said  sum  of  1100/.  upon  the  said  ship  in  the 
said  policy  in  that  behalf  mentioned:^  The  count 
then  averred  interest  of  the  plaintiff  in  the  ship  &c. ; 
authority  oiLiU  ^  Bushby  to  insure  for  him,  and  that 
their  name  &c.  was  inserted  in  the  policy ;  and  a  total 
loss  by  perils  of  the  seas  during  the  twelve  months; 
and  it  concluded:  *' And,  although  the  capital  stock  and 
funds  of  the  said  Company  always  from  the  time  of  the 
making  of  the  said  policy  hitherto  have  been  and  still  are 
sufficient  to  pay  the  plaintiff  the  said  sum  of  llOOZ.  in 
this  declaration  mentioned;  of  all  which"  &c.  defendants, 
to  wit  on  &c.,  **had  notice,  and  were  then  requested  by 
the  plaintiff  to  pay  him  the  said  sum  of  110021  so  by  him 
insured  as  aforesaid,  and  which  said  sum  of  110021  they 
the  defendants  then  ought  to  have  paid  according  to  the 
form  and  effect  of  the  said  policy  of  insurance  and  their 
said  promise  and  undertaking  so  by  them  made  as  afore- 
said, yet  the  defendants  have  not  paid  the  said  sum 
of"  &c.,  or  any  part  &c. 

2nd  count,  for  money  had  and  received  by  defendants 
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Volume  X nil.  2.  To  the  Ist  county  Denial  of  plaintiff's  interest     3.  To 

^^^^'       the  same,  Denial  of  the  loss.    4.  To  the  same,  That  the 

Hallett     capital  stock  and  funds  of  the  said  Company  have  not 

DowDALu     been,  nor  are  they,  sufficient  to  pay  plaintiff  the  said 

sum  of  1 10021  or  any  part  thereof,  in  manner  and  form 

&a     Conclusions  to  the  country.     Issues  thereon. 

By  Clark.  1.  To  1st  count,  that  the  policy,  and  the 
promise  of  defendants,  were  made  after  the  passing  of 
Stat.  35  G.  3.  c.  63.  (a),  and  after  5th  July  1795 ;  and 
that  Clark's  name  was  not  expressed  or  specified  on 
the  said  policy  or  on  any  other  policy  in  respect  of  the 
contract  for  insurance  in  the  1st  count  mentioned; 
whereby  the  said  insurance  became  and  was-  null  &c. 
Verification.     2.  To  2d  count,  Non  Assumpsit. 

The  plaintiff  demurred  to  the  1st  plea,  on  the  ground 
that  it  was  an  argumentative  denial  of  the  allegation  that 
Clark  subscribed  the  policy,  and  that  it  ought  to  have 
concluded  to  the  country.  Joinder.  Issue  was  joined 
on  the  2d  plea. 

By  Allan.  1.  To  both  counts,  Non  Assumpsit. 
2.  To  1st  count,  that  defendant  was  not  a  proprietor  and 
shareholder  &c.,  in  manner  and  form  &c.  Conclusions 
to  the  country.  3.  To  1st  count.  Plea  founded  on 
Stat  35  G.  3.  c.  63.,  averring,  as  in  ClarKs  first  plea, 
that  AllarCs  name  was  not  specified  in  the  policy ;  and 
that  he  did  not  subscribe  the  same  in  manner  and 
form  &c.  Verification.  4.  To  1st  count.  Denial  of 
plaintiff's  interest  5.  To  the  same.  Denial  of  the  loss. 
Conclusions  to  the  country. 

The  plaintiff  joined  issue  on  pleas  1,  2,  4,  5,  and 
demurred  to  plea  3  on  the  grounds  that  it  ought  to  have 

(^a)  **  For  granting  to  His  Majesty  certain  stamp  duties  on  sea  insurances.** 
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ooncluded  to  the  country,  that  it  amounted  to  Non  Queen**  Beneh. 

^Assumpsit,  and  that  it  was  double.     Joinder.  ^^^^' 

By  Hatfield.     To  the  1st  count.  That,  at  the  time  of      Hallett 

t.he  making  of  the  policy,  and  thence  continually  until     I>owdall. 

tile  commencement  of  this  suit,  defendant  was,  and  still 
is,  the  proprietor  of  50  shares  of  100/.  each  in  the 
capital  stock  of  the  said  Company,  and  no  more :  and 
that,  after  the  making  of  the  policy,  and  before  the 
conmiencement  of  this  suit,  viz.  on  1st  January  1847 
and  on  divers  other  days  &c.,  divers  claims  and  demands 
to  a  much  larger  amount  than  5000/.,  viz.  to  the  amount 
of  11,370£,  were  made  upon  the  said  Company  and 
upon  defendant  as  such  proprietor  of  the  said  Company ; 
which  said  claims  and  demands  arose  from  and  were 
occasioned  by  divers  policies  of  insurance  theretofore, 
and  whilst  defendant  was  such  proprietor  of  the  said 
shares  as  aforesaid,  made  by  and  on  behalf  of  the  said 
Company  as  insurers  in  the  way  of  the  trade  and 
business  of  insurers,  which  during  a  long  space  of  time, 
viz.  for  ten  years,  next  before  the  commencement  of 
this  suit,  the  said  Company  carried  on,  and  which  said 
claims  and  demands  were  respectively  made  by  divers 
persons  to  whom  the  said  Company  had  by  virtue  of 
the  said  policies  respectively  become  and  been  insurers 
upon  divers  ships  and  vessels,  and  which  said  persons 
respectively  had  sustained  divers  losses  respectively 
which  the  said  Company  were  at  the  time  of  the 
payments  by  defendant  hereinafter  mentioned  liable  to 
answer  for  and  make  good ;  to  wit  &c.  (The  plea  then 
specified  these  claims.)  And  defendant  saith  that,  the 
said  claims  and  demands  respectively  being  justly  and 
truly  due  from  the  said  Company  as  aforesaid,  and  being 
made  by  the  said  {>ersons  rc8i>ectivcly  before  defendant 
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VoimmeXyiiL  had  any  notice  of  the  premises  in  the  first  count  mcn- 
______  tioned,  defendant,  so  being  such  proprietor  of  the  said 

HALLrrr  shares  in  the  said  Company  as  aforesaid,  did,  long 
DowDALL.  before  the  commencement  of  this  suit,  viz.  on  &&,  pay 
to  the  said  persons  respectively  so  respectively  making 
the  said  claims  and  demands  as  aforesaid,  for  and  on 
account  of  their  said  respective  claims  and  demands, 
divers  large  sums  in  the  whole  amounting  to  a  much 
kiger  sum  than  600021,  viz.  &c.  (specifying  the  several 
payments).  And  defendant  further  saith  that  the  said 
moneys  so  paid  by  him  as  aforesaid  were  his  own  proper 
moneys,  and  not  the  moneys  of  the  said  Company  or  of 
any  other  person  whatever.  And  that  he  never  hath  at 
any  time  received  fix)m  the  said  Company  or  fix)m  any 
person  or  persons  whatever  any  moneys  by  way  of  con- 
tribution for  or  on  account  of  the  moneys  so  paid  by 
him  as  aforesaid.  Verification.  2.  To  the  2d  count, 
Mon  assumpsit 

The  plaintiff  demurred  to  plea  1  as  an  argumentative 
denial  of  the  allegation  that  the  capital  stock  &c.  were 
sufficient  to  pay  plaintiff  &c.,  and  as  not  confessing  that 
defendants  were  jointly  liable  on  the  policy,  so  that  it 
amounted  to  a  denial  of  the  promise ;  also  as  not  being 
sufficiently  certain  with  respect  to  the  claims  &a,  and 
as  not  concluding  to  the  country.  And  he  joined  issue 
on  plea  2.  The  defendant  Hatfield  joined  in  demurrer. 
The  demurrer  in  Dowdall  v.  Hallett  was  argued  in  the 
Court  of  Queen's  Bench  in  Michaelmas  term  {November 
20th)  1849. 

Peacock^  for  the  defendant,  argued  that  the  first  count 
was  bad  on  general  as  well  as  on  special  demurrer;  and 
that  defendant  was  not  answerable  at  law  as  on  a  joint 
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Volume XVI IL  Company  should  alone  be  liable  to  answer**  all  claims 
and  demands  under  the  policy,  and  that  no  proprietor 
Hallett  should  be  liable,  by  reason  of  the  policy,  beyond  the 
DowDALi.  amount  of  his  own  share?  The  expression,  that  the 
capital  stock  and  funds  shall  be  liable,  must  be  under- 
stood with  reference  to  the  subject  matter.  Wc  must 
notice  that  the  Company  are  a  body  from  time  to  time 
insuring  and  meeting  losses,  and  that  they  look,  not 
merely  to  the  nominal  capital,  but  to  that  which  may  be 
their  fund  from  time  to  time,  varying  in  amount,  and 
being,  in  efiPect,  whatever  may  be  their  joint  stock  and 
capital  not  expended  for  other  purposes.  Then,  the 
meaning  of  the  policy  is,  not  that,  in  the  event  of  the 
nominal  fund  failing,  no  one  shall  be  further  liable,  but 
that  no  one  shall  be  answerable  beyond  the  amount  of 
his  shares,  it  being  a  fundamental  rule  of  the  Company 
'^that  the  responsibility  of  the  individual  proprietors** 
be  in  all  cases  *'  limited  to  their  respective  shares  in  the 
said  capital  stock  :**  and  so  it  b,  if  the  capital  stock 
alone  be  liable,  for  then  no  one  proprietor  will  be  liable 
beyond  what  he  has  or  ought  to  have  paid  up.  So  far, 
then,  the  engagement  is  a  joint  one  and  nothing  else : 
we  undertake,  but  only  to  the  extent  of  the  capital 
fund.  That  made  it  material  to  aver  in  the  declaration 
that  there  were  a  capital  stock  and  funds  available :  and 
the  declaration  does  so  allege,  which  prevents  the  quali- 
fication relied  upon  from  having  any  effect  as  an  answer 
to  the  action.  The  defendants  have  agreed  that  the  fund 
shall  be  liable ;  there  is  a  fund,  to  which  that  liability 
attaches;  and  they  have  not  paid.  Throughout,  a  joint 
liability  appears ;  and  the  declaration  is  good. 

WioHTMAN  J.     The  declaration  shews  prima  facie  a 


Hallett 

V. 
DOWDALL. 
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joint  contract :    but  a  stipulation  is  recited,   that   the  Queen's  Bench. 

1852 
capital  stock  and  funds  alone  shall  be  liable.    If  the  case  . 

rested  there,  it  being  averred  that  the  capital  stock  is 
suflScient  for  the  present  demand,  there  appears  no  legal 
objection  to  the  liability.     The  question  is,  as  to  the 
stock  and  funds,  that  is,  funds  arising  from  the  joint 
trade,  available   in  case  of  loss.     The   proviso  might 
aflPord  a  defence  if  the  capital  stock  and  funds  were  not 
sufficient ;  but  it  is  averred  that  they  are.     The  latter 
provision    ^^  that   the   responsibility  of  the   individual 
proprietors  should '^   "  be   limited    to   their   respective 
shares,"  is  hardly  material  to  the  present  case,  because 
the  endeavour  here  is  to  affect,  not  the  defendant  indi- 
vidually, but  the  funds  which  are  in  the  disposition  of 
the  joint  body,  and  are  alleged  to  be  sufficient. 

Erlb  J.  The  cases  cited  for  the  plaintiff  are  an 
authority  upon  this,  and  shew  that  there  is  a  valid 
cause  of  action.  And  on  principle  it  is  clear  that  the 
judgment  ought  to  be  for  the  plaintiff.  The  duty  of 
the  Court  is  to  give  effect  to  the  whole  instrument 
if  possible;  to  those  clauses  which  are  in  favour  of  the 
assured  as  well  as  those  which  operate  for  the  insurers. 
The  Company  receive  a  premium,  and  agree  that  the 
contract  shall  be  '*  of  as  much  force  and  effect  as  the 
surest  writing  or  policy  of  assurance "  &c,  a  clause  to 
be  attended  to  in  the  construction  of  the  instrument, 
and  which  means  that  the  Company  will  stand  in 
the  situation  of  insurers,  and  indemnify  accordingly: 
but  this  they  would  not  do  if  it  could  be  alleged  (as 
the  defendant  has  done)  that  no  action  at  law  lay 
against  them,  and  that  the  assured  must  apply  to  a 
Court  of  equity.     The  qualification,  that  the  capital 
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Volume  xvm.  stock  and  funds  alone  shall  be  liable,  must  be  con- 
L—  strued  with  the  rest  of  the  contract;  and  the  meaning 


HAU.KTT  jg^  ^^  jjjg  Company  undertake  to  indemnify  so  long 
DowDALL.  ag  ^ijgj^  3j.g  capital  stock  or  fiinds  which  they  can  com- 
mand for  the  benefit  of  the  assured.  Looking  to  the 
record^  we  must  assume  that  the  whole  Company  are 
the  defendants,  for  that,  if  they  had  not  been  so,  they 
might  have  taken  advantage  of  the  omission;  and 
we  must  take  it  also  that  they  have  funds  out  of  which 
the  assured  might  be  indemnified,  but  that  they  do 
not  choose  so  to  employ  them;  for  the  declaration 
alleges  that  there  are  sufiicient  funds,  and  this  de- 
fendant has  not  denied  it.  The  proviso  that  no  in- 
dividual shareholder  shall  be  liable  beyond  the  amount 
of  his  own  share  merely  follows  up  the  clause  limiting 
the  general  liability.  If  they  have  capital  stock  and 
choose  to  retain  it  instead  of  paying  indemnities,  it  is 
not  true  that,  on  their  being  sued,  individuals  must 
be  liable  beyond  the  amount  of  their  shares  because 
execution  may  be  enforced  against  one  shareholder 
for  more  than  his:  for,  on  the  assumption  that  there 
is  a  joint  fund  applicable,  the  individuals  sustain  a  loss 
only  because  the  Company  have  money  in  their  hands 
which  they  do  not  choose  to  apply. 

Judgment  for  plaintifl; 

The  demurrer  in 

Daiodall  v.  Clark  was  argued  in  the  Court  of  Queen's 
Bench  on  the  same  day. 

BvU^  for  the  plaintiflF,  relied  upon  Beid  v.  AUan{a)y 

(a)  4  Srch,  926. 
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where  the  Court  of  Exchequer  held  that  stat  35  G.  3.  Queen'M  Bench. 

18o2 
c.  63.  *.   11.  is  sufficiently  complied  with,  since  stat.  ;___ 

5  tr.  4.  c.  114.,  if  the  name  of  the  assuring  firm  be      Hallett 

expressed  on  the   policy,  though  the   names  of  the     Dowdall. 

individual  insurers  do  not  appear. 

BcvUl,  contra.    That  case  difiPers  from  the  present, 

because  it  was  stated  there  that  persons  (named)  <*  duly 

subscribed"   the   policy    **for   and   on   behalf  of  the 

defendant."    Here  no  such  averment  of  execution  is 

made,  nor  are  there  any  words  amounting  to  an  express 

statement  that  the  Company  contracted:    and  in  the 

allegation  of   mutual    promises  it  is  said  that    'Uhe 

defendants"  promised.     It  may  be  sufficient,  according 

to  the  case  cited,  that  the  general  name  of  a  Company 

should  be  stated,  and  not  the  names  of  its  members ; 

but  at  least  the  signature  of  a  contract  by  the  Company, 

or  by  their  agents,^  should  be  formally  averred.    The 

plea,  therefore,  is  good  on  general  demurrer:   and  the 

objection    taken   by  special   demurrer   is    groundless, 

because  the  plea  does  not  simply  deny  an  averment 

in  the  declaration,  but  raises  a  defence  of  illegality. 

'Hie  general  statement  in  the  count  does  not  neces- 

^ymean  that  the  defendant's  name  was  subscribed 

to  the  policy:  and  it  lay  upon  the  defendant  to  shew 

^  the  policy  was  not  executed  according  to  law 

'^  want  of  proper  subscription. 

^ttUy  contra.  The  illegality  is  not  shewn.  It  is 
^^^stent  with  the  plea  that  the  policy  may  have  been 
**Waibed  by  the  Company.  [Wightman  J.  The  plea 
^  Ui  effect  that  there  was  no  contract  ErU  J.  That 
^  the  effect  of  the  averments.] 
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rniumtXViTL      Coleridge  J.     This  case  is  not  distinguishable  from 

-^«^  ▼•  Alkmia).     The  contract  of  insurance  appears 

Hallett     to  be  made  by  The  Maritime  Assurance  Company;  and 
DowDALL.      then,  under  the  statutes  which  have  been  cited,  indi- 
vidual names  are  not  necessary. 

WiQHTMAN  J.  I  am  of  the  same  opinion.  The  plea 
is  bad  also  on  special  demurrer,  because  it  is  an  ai^- 
mentative  traverse,  and  amounts  to  Non  assumpsit 

Erle  J.  concurred. 

Judgment  for  plaintiff. 

No  counsel  appeared  for  the  defendant  in  Dawdall  v. 
Allan.     Judgment  for  pidntiff.     In 

Dowdall  Y,  Haffieldf  Mantaffue  Smith  was  to  have 
argued  for  the  defendant,  but  admitted  that,  if  the  {act 
of  the  defendant  having  paid  to  the  amount  of  his 
shares  did  not  constitute  a  defence  (which  appeared  to 
be  the  result  of  the  decision  pronounced  thia  day  in 
Dotodall  V.  Hallett),  he  could  not  resist  the  demurrer. 

Per  Curiam^  Judgment  for  plaintiff. 

A  jury  was  summoned  to  try  the  issue  of  fiu:t,  atid 
to  assess  damages  on  the  issues  upon  which  judg- 
ment had  been  given :  and  the  cause  was  tried  before 
Lord  Campbell  C.  J.  at  the  London  sittings  after 
Michaelmas  term,  1850,  when  Gooden  appeared,  but 
the  other  defendants  made  default;  and  the  verdict 
on  the  issues  of  fact  was:  As  to  Hallett^  for  defendant. 
As  to  Gooden^  for  the  plaintiff  on  the  issue  upon  Non 
Assumpsit  to  the  1st  count;  for  defendant  on  the  issue 

(a)  4  ExcK  326. 
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upon  Non  Assumpsit  to  the  2d  count;    and   for   the   Qut^n^ Btuch, 

1852 
plaintiff  on  the  other  three  issues.     As  to  C/arA,  for  . '__ 

the  defendant.     As  to  Allan,  for  the  plaintiff  on  the      ^a»^^^"' 

issue  upon  Non  Assumpsit  to  the  1st  count,  for  de-    Dowdall. 

fendant  on  the  Non  Assumpsit  to  the  2d  count,  and 

for  the  plaintiff  on  the  remaining  issues.    As  to  Hatfield^ 

for  the  defendant     Damages  1265/.     Gooden  tendered 

a  bill  of  exceptions,  the  material  statements  in  which 

were  as  follows. 

lliat,  on  behalf  of  the  plaintiff,  evidence  was  given 
on  the  first  and  last  issues  between  him  and  Gooden, 
that,  before  and  at  the  time  of  the  making  of  the 
policy,  the  defendants  and  divers  other  persons  were 
associated  together  for  the  purpose  of  carrying  on,  and 
did  carry  on,  the  business  of  insurers  of  ships  against 
perils  of  the  seas,  under  the  name,  style  and  title  of 
TTu  General  Maritime  Assurance  Company,  and  by, 
under  and  according  to  the  terms  of  a  certain  inden- 
ture or  deed  of  settlement  bearing  date  23d  April  1840, 
Whereby,  / 

After  reciting  that  ihe  several  persons  parties  thereto, 
or  those  under  whom  they  claimed,  had  associated  them- 
selves together  into  a  company  or  partnership  under  the 
style  or  firm  of  The  General  Maritime  Assurance  Com- 
fony  for  the  purpose  of  effecting  insurances  on  ships  and 
vessels  and  on  freight  and  goods,  and  agreed  to  raise  for 
BQch  purposes  a  capital  of  one  million  pounds  divided 
into  shares  of  100/.  each,  and  that  the  number  of  shares 
taken  by  each  of  the  parties  thereto  was  written  opposite 
to  his  or  her  name  and  seal  subscribed  and  affixed  by 
him  or  her  respectively  thereto:  It  was  witnessed  and 
declared  that  the  several  persons  parties  thereto,  all  of 
^hom  were  thereinafter  distinguished  by  the  title  of 

VOU  XVIII.   N.   8.  c 
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become  proprietors  as  thereinafter  was  mentioned,  should, 
Hallbtt  whilst  holding  shares  in  the  capital  of  the  Company,  be, 
DowDALL.  and  continue  until  dissolved  under  the  provisions  there- 
inafter in  that  behalf  contained,  a  Company  or  partner- 
ship by  and  under  the  name  of  The  General  Maritime 
Assurance  Company.  That  the  capital  of  the  Company 
should  consist  of  1,000,000^,  divided  into  10,000  shares 
of  100/.  each.  That  the  business  of  the  Company, 
which  commenced  on  20th  May  1839,  might  continue 
to  be  carried  on  although  the  whole  of  the  capital  might 
not  be  subscribed  for  and  all  the  shares  taken  up;  that, 
the  sum  of  5/.  per  share  having  been  paid  up,  the  re- 
maining 95/.  per  share  should  constitute  a  guarantee  for 
the  obligations  of  the  Company,  and  should  not  be  called 
for  (unless  for  the  purpose  of  meeting  any  extraordinary 
demand  upon  the  Company)  without  the  concurrence  of 
the  proprietors.  That  the  direction  and  management 
of  the  affairs  and  concerns  of  the  Company  should  be 
confided  to  a  Board  of  Directors  consisting  of  not  more 
than  twenty  nor  less  than  twelve  members  (a). 

That,  when  and  so  often  as  the  Board  of  Directors, 
or  a  daily  committee,  which  they  were  enabled  to 
appoint,  should  accept  a  proposal  for  an  assurance  to 
be  effected  with  the  Company,  the  Board  should 
forthwith  issue  a  policy  of  assurance  to  the  person  or 
persons  making  such  proposal,  and  such  assurance  should 
be  at  such  premiums,  for  such  time,  for  such  voyage,  and 
against  such  risks,  &c.,  for  and  against  which  the  Board 
or  committee  should  have  agreed  that  such  assurance 
should  be  effected.     That  the  Board  should  be  at  liberty 

(a)  Some  subsequent  provisions  of  the  deed,  not  material  to  this  report, 
are  omitted. 
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to  adopt  such  forms  of  policies,  deeds  and  other  docu-  Queen'B  Bench, 
meats  for  the  use  of  the  Company,  and  to  vary  them  ^^^^' 
fix)m  time  to  time,  a9  they  might  think  proper.  That  Hallbtt 
the  Board  dbioold  caiise  every  policy  by  which  an  Dowdall. 
insorance  should  be  effected  with  the  Company  to  be 
signed  and  duly  executed  by  three  of  the  directors,  and 
the  directors  signing  the  policies  should  be  indemnified 
out  of  the  funds  or  property  of  the  Company  for  all 
liabilities  in  consequence  thereo£  That  the  Board 
should  cause  it  to  be  stated  in  every  policy  by 
which  an  assurance  should  be  effected  with  the  Com* 
pany  that  the  subscribed  capital  of  1,000,000£,  and 
other  the  stocks,  fiinds  and  securities  and  property  of 
the  Company  which,  at  the  time  of  any  claim  or  de- 
maDd  being  made  in  respect  of  such  policy,  should 
lemain  unapplied  and  undisposed  of  in  pursuance 
of  the  trusts,  powers  and  authorities  mentioned  in 
die  deed  of  settlement,  should  alone  be  liable  to 
make  good  all  claims  and  demands  upon  the  Com- 
pany in  respect  of  such  policy,  and  that  the  directors 
signing  sudi  policy,  or  anj  of  them,  should  not  be  re- 
apcMisible  to  the  person  to  whom  such  policy  might  be 
issued  to  any  greater  extent  than  the  funds  or  property 
in  their  hands  or  power  at  the  time  of  recovering  upon 
such  policy  should  be  competent  to  discharge,  and  that 
no  proprietor  should  in  any  event  whatever  be  Uable 
beyond  the  amount  of  the  unpaid  part  of  his  share  or 
diares  in  the  said  subscribed  capital  stock  of  one  million* 
Tliat  it  should  be  lawfiil  for  the  Board  of  Directors  to 
setde  all  losses  and  averages  upon  assurances  as  soon  as 
the  adjustment  thereof  should  have  taken  place,  or 
according  to  any  rule  or  regulation  they  might  think  fit 
to  establish  for  that  purpose.    That  the  premiums  re- 
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roiumtxmi.  ceived  in  respect  of  insurances  granted  by  the  Company, 
and  the  profits  arising  from  moneys  advanced  upon  bot- 


ALLKTT  tomry,  mortgage,  respondentia  or  otherwise,  and  the 
DowDALL.  accumulations  thereof  respectively,  and  all  other  profit 
received  by  or  accruing  to  the  Company,  should  in  the 
first  instance  be  the  fiind  for  answering  all  claims  and 
demands  upon  the  Company  in  respect  of  its  assurances 
or  otherwise,  and  the  capital  of  the  Company  should  not 
be  resorted  to  for  any  such  purpose  until  such  fimd 
should  have  been  wholly  exhausted.  That,  in  case  any 
extraordinary  demand  should  at  any  time  or  times  be 
made  upon  the  Company,  it  should  be  lawful  for  the 
Board  of  Directors,  for  the  purpose  of  meeting  the  same, 
firom  time  to  time  to  come  to  a  resolution  that  all  the 
proprietors  or  other  holders  for  the  time  being  of  shares 
in  the  capital  of  the  Company  should  be  called  upon  to 
pay,  after  the  expiration  of  three  calendar  months  fix)m 
the  time  of  such  resolution,  a  further  instalment  on  each 
of  such  shares  in  addition  to  the  sum  or  sums  which 
might  for  the  time  being  have  been  previously  paid  in 
respect  thereof,  until  lOOil  per  share,  exclusive  of  any 
sum  which  might  have  been  returned  to  the  proprietors, 
should  have  been  paid  on  each  of  such  shares. 

That,  whenever  any  such  notice  as  thereinafter  men* 
tioned  should  have  been  given  to  the  Board  of  Directors 
or  to  some  one  or  more  of  them,  or  to  the  secretary,  &c, 
by  any  proprietor,  or  the  husband  of  any  female  pro- 
prietor, or  the  executors  or  administrators  of  any  de- 
ceased proprietor,  or  the  assignees  of  atiy  bankrupt  or 
insolvent  proprietor,  of  any  claim  or  demand  having 
been  made,  or  of  any  action,  suit  or  other  proceeding 
having  been  brought,  &c.,  against  him,  her  or  them 
by  any  creditor  or  other  person  having  or  supposing 
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bimself  to  have  any  claim  or  demand  upon  the  Com-  Quetn^s  Btneh. 

1852 
pan  J,  the  Board  of  Directors  should  proceed  with- 
out delay  to  take  such  notice  into  consideration,  and 
should  signify  in  writing  to  the  proprietor  or  other 
person  giving  the  notice  their  intention  to  take  the  said 
debt,  claim  or  demand  upon  themselves,  and  either  to 
pay  the  same  or  defend  such  action,  suit  or  proceeding 
at  the  expence  of  the  Company  ;  and  the  proprietors  or 
other  person  or  persons  upon  or  against  whom  any  such 
claim  or  demand  might  be  made,  or  such  action,  suit  &c. 
iilight  be  instituted,  should  be  indemnified  out  of  the 
funds  or  property  of  the  Company  from  all  liability  in 
consequence  thereof. 

That,  if  any  action  or  suit  at  law  or  in  equity  should 

be  brought  by  any  creditor  or  other  person  having  or 

sapposing  himself  to  have  any  claim  or  demand  upon 

the  Company  or   upon   the   proprietors  thereof  for  or 

iu  respect  of  any  policy  issued  by  the  said  Company, 

or  of  any  judgment  or  debt  due  or  owing  by  them,  &c., 

or  for  any  other  cause,  matter   or   thing   whatsoever 

relating  thereto,  against  any  proprietor,  or  the  husband 

&C.,  or  the  executors  &c.,  or  the  assignee  &c.,  and  the 

proprietor  &&,  against  whom  such  action  &c.  should  be 

brought  should  be  compelled,  adjudged  or  decreed  to 

pay  the  debt  &c  so  claimed  or  demanded  &c.,  or  should 

sustain  any  loss,  costs,  charges,  damages  and  expenses 

in  defending  or  resbting  any  such  debt,  claim  &c.,  then 

and  in  every  such  case  the  debt,  claim  or  demand,  or 

the  sum  decreed  or  adjudged  to  be  paid,  and  the  loss, 

costs,  &c.,  should  be  considered  as  a  debt  due  and  owing 

by  the  Company  to  the  proprietor  or  proprietors  or  the 

person  or  persons  by  whom  the  same  should  be  decreed 

or  adjudged  to  be  paid,  or  who  should  so  pay,  incur  or 
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Volume  XV 1 1 1,  sustaiu  the  same,  and  should  be  borne  and  paid  by  the 
several  proprietors  for  the  time  being  of  the  capital 


Hallbtt  q£  ijjg  gjjj  Company  in  proportion  to  their  respective 
DowDALL.  shares  or  interest  therein.  And  that,  when  and  so  soon  as 
the  costs  to  which  any  proprietor  &c.  should  be  subject 
in  consequence  of  such  claim,  action,  &c.  should  have 
been  ascertained,  then  and  immediately  thereupon,  the 
debt  &c.  or  the  sum  decreed  &c.  to  be  paid,  and  the 
amount  of  such  costs,  should  be  paid  on  demand  by  the 
directors  or  trustees  for  the  time  being  of  the  Company, 
or  any  of  them,  out  of  the  funds  or  property  of  the 
Company  in  their  hands  to  the  proprietor  &c  so  decreed 
or  adjudged  to  pay,  &c.,  and  should  be  allowed  to  the 
said  directors  and  trustees  as  a  payment  made  on 
account  of  the  Company,  and  as  if  such  payment  had 
been  ordered  by  resolution  of  the  Board  of  Directors. 
And  that,  if  the  directors  or  trustees  for  the  time  being 
of  the  Company  should  neglect  or  refuse,  or  should  not 
have  in  their  hands  sufficient  funds  belonging  to  the 
Company  to  enable  them,  to  pay  within  the  space  of 
fourteen  days  next  after  such  demand  as  aforesaid 
should  have  been  made  upon  them,  the  whole  or  any 
part  of  such  debt  and  costs,  or  so  much  thereof  as  should 
not  have  been  paid  by  the  directors  or  trustees,  should 
be  divided  by  the  proprietor  or  proprietors,  or  other 
person  or  persons  by  whom  the  same  should  have  been 
decreed  or  adjudged  to  be  paid  and  who  should  be 
subject  or  liable  to  pay  the  same,  into  10,000  equal  parts 
or  shares  or  into  as  many  equal  parts  or  shares  as  the 
capital  of  the  said  Company  should  at  that  time  be  con- 
sidered as  divided  into,  and  each  and  every  proprietor 
£br  the  time  being  of  the  said  Company  should,  in 
proix)rtion  to  the  extent  of  his  or  her  share  or  interest 
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therein,  pay  one  or  more  of  such  parts  or  shares  upon  Queen*$  Bench. 
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demand  to  the  proprietor  or  proprietors  or  other  person 


or  persons  who  should  have  paid  or  who  should  be      Hallett 

liable  to  pay  such  debt  and  costs.     And  that,  on  neglect     Dowdall. 

or  refusal  to  pay  such  proportion,  the  proprietor  entitled 

to  payment  should  have  a  right  of  action  against  those 

in  default ;  but  not  unless  he  should  have  given  notice 

under  his  hand  to  the  Board  of  Directors  (as  prescribed 

by  the  deed)  of  the  claim  or  demand  made  upon  him, 

and  have  required  them  to  pay  the  same  or  to  take  such 

claim  or  demand  upon  themselves,  and  defend  at  the 

Company's  expense.     And,  to  facilitate  the  remedy  in 

sQch  cases,  each  and  every  party  to  the  deed,  severally 

and  individually,  and  in  proportion  to  his  interest  in  the 

capital,  but  not  further,  did  covenant  with  the  other 

parties  thereto,  and  with  any   two,  three  or  more  of 

them  jointly,  and  with  each  of  them  severally,  to  pay  any 

party  sued  &c  and  adjudged  &c.  to  pay,  or  sustaining 

loss  &c.  (after  taxation  and  apportionment  of  the  debt 

and  costs  as  above  stated),  such  part  of  the  debt  and 

costs  as  should  be  due  from   the  covenanting  party, 

according  to  his  interest. 

The  bill  of  exceptions  then  stated  that  the  plaintiff's 
counsel  gave  in  evidence  that  the  defendants,  before  the 
making  of  the  policy,  severally  executed  the  siud  deed. 
That  at  the  time  of  making  such  policy  they  severally 
held  shares  in  the  capital  stock  of  the  Company,  and  that 
Gooden  was  at  that  time  a  director,  and  a  holder  of 
250  shares  of  1002.  each.  That,  at  the  last  mentioned 
time,  John  Brightmany  John  FuLford  Owen  and  Francis 
Chambers  were  also  directors.  That  plaintiff,  on  18th 
November y  1846,  by  certain  persons  then  trading  under 
the  name,  style  and  firm  fF.  P.  Litt  and  Bushby,  his 
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Volume XV III.  agents  duly  authorized   in   that  behalf,  caused   to  be 

L__  made  a  certain  policy  of  assurance,  which  said  policy 

Hallbtt     ^^g  signed  by  the  said  J.  Brightman,  the  said  J.  F. 

DowDALL.      Owen  and  the  said  F.  Chambers,  as  three  of  the  directors 

of  the  said  Company,  on  behalf  of  the  said  Company, 

and  was  in  the  word?,  letters  and  figures  following: — 

No.  66.-261.  A. 

IIOOA  Tht  General  Maritime  Assurance  Comp€mf, 

London^ 
Capital  one  million. 
Directors, 
John  Brightman  Esquire,  Chairman. 
(The  other  directors,  among  whom  were  FrcMcis  Chambers  and 
J,    F.    OiceHf  were  then    named :    also    the    tnutees, 
secretary,  &c.) 
**  In  the  name  of  God,  Amen.     W,  P.  LUt  and  Bushby^  at  well  in  then- 
own  name  as  for  and  in  the  name  or  names  of  all  and  every  person  or 
persons  to  whom  the  same  doth,  may  or  shall  appertain  in  part  or  in  all, 
do  make  assurance  and  cause  themselves  and  them  and  every  of  thera  to  be 
assured,  lost  or  not  lost,  at  and  from  the  2d  day  of  AMgustt  1846,  to  the 
1st  day  of  August,  1847,  both  days  inclusive,  being  for  the  space   of 
12  calendar  months,  in  port  and  at  sea,  at  all  times,"  &c,  "upon  any 
kind  of  goods  and  merchandize,  and  also  upon  the  body,  tackle,  apparel, 
ordnance,  munition,  artillery,  boats  and  other  furniture  of  and  in  the  good 
ship  or  vessel  called  The  Vindicator,  whereof  is  master**  &c.,  <*  beginning 
the  adventure  upon  the  said  goods  and  merchandize  from  the  loading 
thereof  on  board  the  said  ship  or  vessel  at  and  upon  the  said 

ship  &c  at  midnight,  Ist  August  1846,  and  so  shall  condnue**  &c 
"  until  the  said  ship  with  all  her  ordnance,  tackle,  apparel,  &c,  and  goods 
and  merchandize  whatsoever  shall  be  arrived,**  &c.  **  And  it  shall  be 
lawful  for  the  said  ship  &c.  in  this  voyage  to  proceed  and  sail  to  and  touch 
and  stay  at  any  ports**  &c.  **  for  all  necessary  purposes  without  prejudice  to 
this  assurance.  The  said  ship  &c. ,  goods  and  merchandize  &c. ,  for  so  much 
as  concerns  the  assured,  by  agreement  between  the  assured  and  the  Company 
in  this  policy  are  and  shall  be  valued  at**  &c.  "  Touching  the  adventures 
and  perils  which  the  said  Company  are  contented  to  bear  and  do  take  upon 
them  in  this  voyage,  they  are  of  the  seas**  &c.  (other  perils  enumerated) : 
*'  and  in  case  of  any  loss  or  misfortune  it  shall  be  lawful  to  the  assured, 
their  factors,  servants  and  assigns,  to  sue,  labour  and  travel  for,  in  and 
about  the  defence,  safeguard  and  recovery  of  the  said  goods  and  merchan- 
dize and  ship  &c.  or  any  part  thereof,  wichout  prejudice  to  this  insurance, 
to  the  charges  whereof  the  said  Company  will  contribute  according  to  the 
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rate  and  qointity  of  tbe  sum  herein  assured.  And  it  is  declared  and  agreed 
by  and  between  the  said  Company  and  t^e  assured  that  the  capital  stock 
and  funds  of  the  said  Company  shall  alone  be  liable  to  answer  and  make 
good  all  clums  and  demands  whatsoever  under  or  by  virtue  of  this  policy, 
and  that  no  proprietor  of  the  said  Company,  his  or  her  heirs,  executors  or 
administrators,  shall  be  in  anywise  subject  or  liable  to  any  claims  or 
demands,  nor  be  in  anywise  charged  by  reason  of  this  policy,  beyond  the 
amount  of  his  or  her  share  or  shares  in  the  capital  stock  of  the  said  Com- 
pany, it  bemg  one  of  the  original  and  fundamental  principles  of  the  said 
Company  that  the  responsibility  of  the  individual  proprietors  shall  in  all 
cases  and  under  all  circumstances  be  limited  to  their  respective  shares  in 
the  said  capital  stock.  And  further  it  is  agreed  by  (he  said  Company  that 
this  writing  or  policy  of  assurance  shall  be  of  as  much  force  and  effect  as 
the  surest  writing  or  policy  of  assurance  heretofore  made  in  Lonhard  Street 
or  in  the  Boj^al  Exchange  or  elsewhere  in  London,  And  so  the  said 
Company  are  contented  and  do  hereby  promise  and  bind  themselves  and 
their  successors  to  the  assured,  their  executors,  administrators  and  assigns, 
for  the  true  performance  of  the  premises,  confessing  themselves  paid  the 
consideration  due  unto  the  said  Company  for  this  assurance  by  the  assured 
at  and  after  the  rate  of  eight  guineas  per  cent.,  to  return  10«.  per  cent, 
for  each  nncommenced  month  if  the  policy  be  cancelled**  &c.  **  Com, 
fish,  salt,  firuit,  flour  and  seed  are  warranted  free  from  average,  unless 
general  or  the  ship  be  stranded."  (Other  stipulations  followed  as  to 
aTcrage.)  "  In  witness  whereof,  and  that  the  said  Company  are  content 
with  this  assurance  for  the  sum  of  1  lOOil,  three  of  the  directors  of  the  said 
Company  have  hereunto  set  their  hands  this  18th  day  of  November  in  the 
year  1845.- 

(Signed)     **  John  Brightman.    J.  F,  Owen,     FrancU  Chambere," 

It   was   further  stated    that    the   policy  was  in   the 
form   always  used  by    TTie   General  Maritime  Assur- 
nnce  Company.     That,  on  16lh  July,  1847,  plaintiff,  by 
his  agents,  gave  the  directors  notice  of  abandonment  of 
bis  interest  in  the  ship,  she  not  having  been  heard  of 
^nce   March   26th,   when   she    sailed    from   Liverpool. 
That   the   Secretary  to   the  Company  replied,   stating 
that   the  directors  did  not  consider  the  abandonment 
justified :  but  that,  on  a  subsequent  demand,  the  secre- 
tary wrote   and  signed  on    the   policy  an  adjustment 
as  for  a   total  Iom;    the   amount  being   llOOt      The 
plainlifFs  counsel  further  gave  in  evidence  that  7500 
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Vcimmtxvui.  shares  in  the  said  capital  stock  of  the  said  Company  had 
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at  one  time  after  the  making  of  the  said  deed  of  settle- 
ment been  subscribed  for  and  held  by  the  defendants 
and  divers  other  persons  respectively.  That,  at  the 
time  of  the  accruing  of  the  cause  of  action  in  the  first 
count  mentioned,  about  5000  of  the  said  shares  were 
held  by  the  defendants  and  divers  other  persons 
respectively,  the  remainder  of  the  said  7500  shares 
having  been  forfeited  by  death,  bankruptcy  and  other- 
wise. That  calls  upon  the  defendants  and  the  other 
proprietors  of  shares  in  the  said  capital  stock  had  been 
made,  to  the  extent  of  2ol  per  share  and  no  more. 
That  the  last  of  such  calls  on  the  said  proprietors  was 
made  on  29th  September  1847,  and  was  a  call  of  lOZ.  for 
each  share,  and  was  due  on  the  30th  December  1847. 
That  nothing  was  in  fact  paid  by  the  said  proprietors  of 
shares  towards  the  funds  of  the  Company  in  respect  of 
the  last  mentioned  call,  but  that  certain  of  the  directors 
and  proprietors  of  shares  in  the  said  capital  stock,  pre- 
viously to  the  making  of  the  said  last  call,  severally 
advanced  divers  sums,  in  the  whole  amounting  to 
10,500/.,  towards  the  funds  of  the  Company  in  anticipa- 
tion of  the  said  call.  That  the  Company  ceased 
to  underwrite  policies  in  October  1847  ;  but  that 
the  directors  continued  to  attend  at  the  office  of  the 
Company,  and  to  transact  business  there,  for  between 
three  and  four  months  longer;  at  the  expiration  of 
which  time  the  office  was  given  up.  And  thereupon 
plaintiff's  counsel  closed  his  case. 

The  bill  of  exceptions  went  on  to  state  that  the 
counsel  for  Gooden  thereupon  gave  in  evidence  and 
proved  that  the  Company  '^had  not,  at  the  time  of 
the  accruing  of  the  cause  of  action  in  the  1st  count 
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mentionedi  nor  at  any  time  afterwards  before  the  com-  Qiuen*$  Bench. 
mencement  of  the  rait,  any  moneys,  property  or  avail- 
aUe  funds  whatever  in  their  hands  wherewith  they  Hallkt 
could  have  paid  or  satisfied  the  plaintiff's  claim  upon  Dowdalu 
the  said  policy,  or  any  part  thereof:"  and  counsel 
submitted  to  the  Lord  Chief  Justice  that,  upon  the 
several  matters  in  evidence,  he  ought  to  direct  a  ver- 
dict for  Gooden  on  the  first  issue;  for  that:  1.  ''No 
action  at  law  would  lie  upon  the  said  policy."  2.  ''  The 
defisndants  were  not  jointly  liable  upon  the  said  policy, 
but,  if  liable  at  all  at  law,  were  only  liable  severally 
to  the  extent  of  the  shares  held  by  them  individually." 
3.  ^  No  action  would  lie  upon  the  policy  against 
Goodet^  inasmuch  as  he  had  not  signed  the  said 
policy."  4.  ''The  promise  alleged  in  the  1st  count 
of  the  declaration  had  not  been  proved,  inasmuch 
as  the  promise  therein  alleged  was  a  general  promise 
by  the  defendants  to  become  and  be  insurers  to  the 
plaintifi^  whereas  the  only  promise  to  be  collected  firom 
the  terms  of  the  said  policy  (if  any  promise  at  all  was  to 
be  collected  therefrom)  was  a  promise  to  pay  out  of 
the  capital  stock  and  funds  of  the  Company  if  they 
were  sufficient;  and  that,  except  the  said  policy,  no 
evidence  of  any  promise  had  been  given."  5.  "The 
sud  policy  was  illegal  and  void  by  reason  of"  stat 
35  G.  S.  c.  63.,  "masmuch  as  the  names  of  the  several 
defendants  were  not  expressed  or  specified  on  the 
8ud  pcdicy;  and  that,  as  the  plaintiff  had  fidsely 
stated  in  the  1st  count  that  the  defendants  subscribed 
the  said  policy,  the  defendant  J.  Gooden  had  been  unable 
to  plead  the  said  illegality  speciaUy,  and  was  therefore 
entitled  to  insist  upon  such  illegality  under  his  first 
pica"  (Non    Assumpsit).     And    counsel  further  sub- 
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Volume  xyilL  Hiitted   that,  upon  the  matters  in  evidence,  the  Lord 
Chief  Justice  ought  also  to  direct  a  verdict  for   the 


Hallett  defendant  Gooden  upon  the  last  issue  between  him 
DowDALL.     and  the  plaintiff. 

That  the  Lord  Chief  Justice  delivered  his  opinion 
to  the  jury,  that  the  several  matters  so  given  in  evi- 
dence were  evidence  upon  which  they  would  be  justified 
in  finding  a  verdict  for  the  plaintiff  on  the  first  issue: 
and  he  further  delivered  his  opinion  that,  although 
the  Companv  had  no  money  in  hand,  yet  in  point 
of  law  they  had  available  capital  stock  and  funds 
while  a  portion  of  the  capital  stock  sufficient  to  pay  the 
plaintiff  remained  uncalled  for.  And  that  the  matters 
given  in  evidence  were  evidence  on  which  the  jury 
would  be  justified  in  finding  a  verdict  for  the  plaintiff 
on  the  last  issue :  and  with  these  directions  he  left 
the  first  and  last  issues  to  the  jury.  Whereupon  counsel 
for  the  defendant  Gooden  excepted  &c. 

Judgment  being  entered  up  for  the  plaintiff^  a  writ 
of  error  was  brought  in  the  Exchequer  Chamber  by 
all  the  defendants,  the  bill  of  exceptions  being  annexed 
to  the  record.  The  grounds  of  error  specially  assigned 
were:  That  the  1st  count  was  not  sufficient  in  law: 
That  Clark^s  first  plea  and  Hatfield^  first  plea  were 
sufficient  in  law:  And  that  the  rulings  of  the  Lord 
Chief  Justice  stated  in  the  bill  of  exceptions  were 
erroneous.     The  plaintiff  joined  in  error. 

The  writ  of  error  was  argued  in  last  Mtchaelmas 
vacation,  November  26th  and  December  3d. 

Peacock,  for  the  plaintifis  in  error,  defendants  below, 
admitted  that,  after  the  case  of  Reid  v.  Allan  (a),  fol- 

(a)  4  Exch.  326. 
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lowed  up  by  the  decision  in  the  Queen's  Bench,  the  Quein*$  Bench. 
plea  on  stat.  35  G.  3,  c.  63,  s.ll.  could  not  be  supported.        ^^^^' 

The  declaration  is  bad,  both  on  general  and  on  special  Hallstt 
demurrer.  This  is  not  a  registered  Company  under  Dowdall. 
Stat.  7  &  8  Vict  c.  110. ;  but  Halket  v.  Merchant  Traders' 
hmranee  Company  (a)  (which  was  a  case  under  that 
statute)  applies.  There  the  action  was  against  a  regis- 
tered Company,  upon  a  marine  policy  exempting  indivi- 
dual proprietors  from  liability  beyond  the  amount  of 
their  respective  shares,  and  making  the  capital  funds 
alone  liable  to  all  charges:  execution  was  moved  for, 
imder  the  statute  (sect  68),  against  an  individual  share- 
holder. Lord  Talbot :  and  Lord  Denman  C.  J.  said  '*  It 
is  plain  that  no  action  would  have  lain  against  Lord 
Talbot  on  this  policy,  to  which  he  is  not  individually  a 
party:"  and  he  added,  referring  to  the  words  of  the 
special  clause:  *'In  truth  they  have  no  sensible  meaning 
at  all,  unless  it  be  this,  that  the  assured  shall  look  to  the 
funds  of  the  Company  alone,  so  far  as  any  remedy  at 
law  extends,  and  that  the  individual  subscribers  shall  be 
liable  only  to  contribute  to  the  funds  of  the  Company  to 
the  amount  of  their  respective  shares^  which  liability 
must  be  enforced  by  the  Company  against  the  subscribers, 
either  at  law  or  in  equity,  as  the  case  may  be,  and  the 
enforcement  of  which  liability  may  possibly  be  compelled 
by  the  assured  by  some  proceeding  against  the  Company.** 
That  decision  was  cited,  and  acted  upon,  in  Hassell  v. 
Merehant  Traderi  Ship  Loan  ^  Insurance  Association  (&), 
where  the  proceeding  (also  under  sect  68  of  stat  7  &  8 
Vict  c.  1 10.)  was  against  the  same  member  of  the  same 
Company.     If  a  party  may  limit  his  responsibility  in  a 

(a)  13  Qs  B.  960.  (fr)  4  Exiik.  525. 
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VohtmtXFiiL  case  under  the  statute,  he  may  do  so^  by  express  stipula- 
tion,  where  the  Company  is  not  registered  under  the 
Hallxtt  statute.  The  consequence  may  be  that  the  assured  may 
DowDAix.  have  to  file  a  bill  against  the  directors  to  compel  the 
making  of  calls,  and  that  will  be  the  fund  which  he  must 
look  to :  it  cannot  be  assumedi  on  a  policy  and  deed  of 
settlement  like  those  in  the  present  case,  that  eadi  sqIh 
scriber  gives  a  guarantee  for  the  making  of  necessary  calls, 
and  for  their  being  paid  up.  In  Alehome  v.  Samtte  {a\ 
a  case  of  fire  insurance,  the  policy  was  executed  by  three 
trustees  and  directors,  who  thereby  ordered,  <Urected 
and  appointed  the  directors  for  the  time  being  to  raise 
and  pay  out  of  the  moneys  of  the  society,  pursuant 
to  certain  deeds  and  settlements,  the  amount  of  total  or 
partial  loss  &c. ;  and  the  question  was  whether  an  action 
at  law  for  the  amount  of  a  loss  could  be  maintained 
against  directors  for  the  time  being.  The  Court  of 
Queen's  Bench  held  that  there  was  no  agreement  under 
which  either  the  directors  for  the  time  being,  or  the 
parties  who  actually  executed  the  policy,  could  be 
liable:  and  Abbott  C.  J.  said:  ''It"  <' seems  to  me, 
that  the  only  remedy  the  plaintifls  have  is  in  equity, 
and  they  cannot  turn  round  and  treat  this  as  a  covenant 
at  law."  In  Andrews  v.  EUUon  {b\  which  may  be  cited 
on  the  other  side,  there  was  a  declaration  by  the  defend* 
ants,  who,  as  directors  of  an  insurance  company,  had 
executed  a  policy  under  seal,  that  the  Company  should 
make  good  losses,  according  to  their  deed  of  settlement ; 
and  this  was  held  to  be  a  covenant  by  the  defendants  to  pay 
out  of  the  Company's  fimds  if  they  should  be  adequate, 
which  it  was  alleged  they  were.    There  was  no  appor- 

(a)  6  B,  Moore,  202,  note  (a)  to  Andrtwi  v.  BHitm, 
(6)  6  B.  Moore,  199. 
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tionment  of  individual  liability  there,  as  in  the  present  Qu€en'$  Bench. 

•  1852 

case.     [Aldersan  B.     What  do  you  say  the  contract  is  in  ' 

this  case?]  Either  an  equitable  charge  merely,  upon  HAtLrrr 
the  funds  of  the  Company ;  or  an  equitable  charge  on  ^>owdall, 
those  funds  with  a  separate  agreement  by  each  individual 
to  pay  to  the  extent  of  his  capital  not  already  paid  up : 
but  no  joint  liability  is  created.  [JPlatt  B.  Do  you 
allow  that  there  is  any  contract  at  law  7]  There  is  none. 
Parties  may  deal  so.  It  was  competent  to  the  insurers 
to  say  in  terms,  **You  shall  have  a  chaiige  upon  the 
funds,  enforceable  in  equity."  [Alderson  B.  It  is 
strange  to  insure  a  ship  without  any  contract  in  law.] 
If  there  is  any,  it  is  by  each  shareholder  separately  to 
make  good  the  loss  to  the  extent  of  his  unpaid  capitaL 
But  this  construction  leads  to  much  difficulty.  For 
then,  if  a  shareholder  to  the  amount  of  1000/.  had 
paid  ap  500/.,  he  might  be  liable  to  the  claims  of 
BStj  holders  of  policies,  each  to  the  amount  of  500L ; 
and  it  would  be  no  answer  to  one,  that  he  had  paid 
another.  The  better  construction  is,  that  the  only 
persons  liable  are  the  directors,  and  they  out  of  the 
Company's  funds ;  the  shareholders  being  bound  among 
themselves  to  make  up  these  funds  if  required,  according 
to  their  respective  liabilities  and  the  sums  they  have 
already  paid.  A  precedent  for  a  case  of  this  kind  is 
found  in  Dr,  Salman  v.  The  Hamburgh  Company  (a), 
where,  on  bill  filed  by  a  creditor  against  a  mercantile 
company  having  power  to  levy  taxes  upon  its  members, 
it  was  ordered  by  the  House  of  Lords,  on  appeal,  that 
process  should  issue  out  of  Chancery  against  the  Com- 
pany, to  compel  an  answer;  that  the  Court  of  Chancery 

(a)  1  Ca,  Chan,  204. 
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Volume  XV II J.  sbould  examine  what  the  just  debt  was,  and  decree 
_______  payment ;  and,  on  default,  should  make  a  decree  requir- 

Hallktt  Jug  ^jjg  Company  to  levy  the  amount  upon  every  member 
DowDALL.  contributory  to  the  public  charge,  and  pay  the  same  over ; 
and,  if,  by  a  time  to  be  limited  by  the  Court  of  Chancery, 
the  money  assessed  should  not  be  paid,  *'then  and  from 
thenceforth  every  person  of  the  said  Company,  upon 
such  a  leviation,  shall  be  made  to  be  liable  in  his  capacity 
to  pay  his  quota  or  proportion  assessed  ;^  process  to  issue 
against  any  person  refusing  or  delaying  to  pay  his  quota, 
**  as  is  usual  against  persons  charged  by  decree  of  the 
said  Court,  for  any  duty  in  their  several  capacities.*' 
[Haft  B.  It  would  be  very  inconvenient  that  every 
shareholder  should  be  made  defendant  in  a  suit  in 
equity.]  The  consequence  which  has  been  pointed 
out  if  every  shareholder  were  individually  liable,  at 
law,  to  the  amount  of  his  unpaid  quota  upon  each 
policy,  is  still  more  inconvenient.  And  the  hardship 
would  be  even  greater  if  they  were  jointly  liable ;  for  then 
each  shareholder  would  be  responsible  at  once  to  the 
whole  extent  of  the  unpaid  capital,  notwithstanding  the 
exemption  in  the  deed.  One  defendant,  in  this  case, 
Hatfield^  has  already  paid  more  than  the  total  amount  of 
his  shares.  [Parke  B.  The  point  for  you  to  argue 
seems  to  be  that,  under  the  deed  of  settlement,  the 
directors  had  no  power  to  make  a  policy  which  should 
bind  any  but  themselves,  or  perhaps  the  Board  which 
gave  them  orders ;  not  to  bind  individual  shareholders. 
The  form  of  the  policy  looks  as  if  the  assured  must  have 
had  notice  that  that  was  so.  You  may  contend  that 
the  defendants  have  not  subscribed  the  policy  by  their 
agents  unless  the  agents  had  power  to  bind  them  per- 
sonally.    Alderson  B.     The  shareholder  being  merely 
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guarantee  to  the  directors,  to  the  extent  of  his  unpaid  g„gf„',  ^ewrA. 
share.      Parke  B.      But  the  point,  that  you  did  not  __}^^' 
subscribe    by  your  agents,   is  not   open    to    you    on     Hallctt 
demurrer.     Aldersan  B.     We  cannot  tell,  on  this  de-     Dowdall. 
murrer,  that  you  did  not  expressly  order  the  directors 
to  subscribe  the  policy.]     The  defendants  may  insist 
upon  their  own  construction  on  Non  Assumpsit.     Tt  is 
true  that  only  one  defendant,  Gooden,  has  filed  a  bill  of 
exceptions:  but,  if  he  was  not  a  joint  contractor,  the 
objection,  that  one  defendant  too  many  is  sued,  will  be 
available  to  all. 

MeOishf  contrft.      First,  as  to  the  demurrers.     The 

insurance  declared  upon  is  either  a  contract  by  all  the 

defendants  jointly,  or  no  legal  contract  at  all,  or  a 

contract   by  each  shareholder   individually.      Looking 

to  the  policy  as  set  out  in  the  declaration,  it  is  clear 

that  the  contract  was  by  all   the    defendants  jointly. 

The  policy  states  an  agreement  between  the  assured 

and  the  "Company;"  and  the  insurers  appear  under 

that  name  in  several  parts  of  the   instrument      The 

only  clause  inconsistent  with  a  contract  in  that  character 

k  the  stipulation   that  the   funds  alone,  and  not  any 

individual  (beyond  the  amount  of  his  own  share),  shall 

be  liable.     Even  here,  the  agreement  is  on  the  part  of 

Uie  *^  Company ;"  and  the  construction  which  makes  the 

clause  consistent  with  the  rest  of  the  policy  is,  that  the 

Company  are  to  be  liable  out  of  the  capital  stock  and 

funds,  if  there  are  funds,  but  that,  if  there  are  not, 

no  individual  shall  be  answerable  beyond  the  amount 

of  his  share.     Now  it  is  admitted  that  there  are  funds: 

therefore  the  condition  under  which  the  Company  are 

to  be  liable  is  fulfilled,  and  their  engagement  becomes 

VOL.  xvni.  N.  8.  D 
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PotumeXViiL  absolutc.    If  any  proprietor  is  damnified,  there  is  a  stock 
____!^f?l_  fr^'"  which  he  can  reimburse  himself.     The  supposition 
Hallett      that  a  mere  equitable  charge  was  created  is  groundless, 
DowDALL.      The  parties  have  used  no  words  creating  such  a  charge. 
Nor  could  It  have  been  intended  to  make  the  directors 
mortgagors,  and  so  incapable  of  dealing  with  the  fond. 
If  the  liability  under  this  policy  creates  an  equitable 
charge,  every  policy  executed  by  the  Company  creates 
one;  and  then,  whenever  a  question  of  average  or  total  loss, 
or  any  other  dispute  upon  a  policy,  arises,  every  share- 
holder and  creditor  must  be  made  a  party.     No  such 
usage  has  ever  been  set  up,  in  the  many  actions  which 
have  been  brought  gainst  Companies  since  stat  5  G.  4. 
c.  1 14.     As  to  the  cases :  Halket  v.  Merchant  Traders^ 
Insurance  Company  (a)  is  an  authority  for  rather  than 
against  the  plaintifis.     The  defendants  were  a  registered 
Company,  against  whom,  undoubtedly,  the  action  lay : 
the  motion  was  for  execution  against  an  individual  sub- 
scriber; and  the  Court  held  that,  under  a  clause  in  the 
policy  charging  all  claims  and  demands  upon  the  capital 
stock  and  funds,  and  exempting  individual  proprietors, 
execution  against  an  individual  could  not  be  granted. 
Here  the  defendants  are  not  a  registered  Company;  but 
they  have  entered  into  a  contract  of  insurance  by  their 
joint  name,  and  must  be  jointly  liable.      They  have, 
indeed,  limited  the  responsibility  of  individuals  so  far  as 
the  law  would  allow:  but  that  attempted  restriction  can- 
not alter  the  nature  of  a  contract  which  is  essentially 
joint.      Hassell  v.   Merchant    Traders^   Ship   Loan    ^ 
Insurance  Association  (£)  merely  follows   up   the   last 
cited  decision.      Alchome  v.   SaviUe  (c)  turned  upon 

(a)  13  Q.  B.  960.  (6)  4  Exeh,  52S. 

(e)  6  B,  Moore,  202,  note  (a). 
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peculiar  words,  which  imported  an  order  and  not  a  promise,  Queen**  Bench, 

and  upon   the  want  of  execution  ;   on  which  grounds 1_ 

the  case,  when  cited  in  Andrews  v.  Ellison  (a),  was  held     ^^^^^ 
distinguishable;  and  the  Court  ofXJommon  Pleas  there   ^^^^^^^^ 
aflirmed  the  liability  of  parties  executing  a  policy,  to  the 
extent  of  the  Insurance  Company's  funds,  notwithstand- 
ing a  provision  limiting  individual  liability.     In  Gumey 
V.  Rawlins  {b\  directors  of  an  Insurance  Company  exe- 
cuted a  policy,  ordering  and  appointing  that,  in  a  certain 
event,  **  the  capital  stock  and  funds  of  the  said  Com- 
pany should  stand  charged  and  be  liable  to  pay  to  the 
executors"  &c.  of  S.  500/. ;  and  it  was  argued  that  this 
was  not  a  contract,  but  a  mere  charge  upon  the  fund. 
But  JjorA.  Abinger  said:  "No;  they  personally  undertake 
to  pay  the  money .*"    "  The  defendants  are  liable  in  their 
own  persons.   The  policy  does  not  give  any  right  against 
the  fund  itself,  though,  if  the  fund  should  turn  out  to  be 
inadequate,  they  might  not  be  liable."    And  Parke  B. 
added:  "The  defendants  undertake  by  an  instrument 
under  seal  that  this  sum  of  money  shall  be  paid,  if  the 
ibnds  prove  adequate;   therefore  it  is  equivalent  to  a 
covenant  to  pay  if  .7^  &  go  to  Rome''    The  two  last 
mendoned  cases  were  acted  upon  in  Dawson  v.  Wrench^c). 
There  are  instances  in  which  an  obligation  has  been 
imposed  by  statute  to  pay  moneys  to  individuals  out 
of  corporation  funds,  and  it  has  been  held  that  those 
parties  might  maintain  actions  of  contract  against  the 
corporations,  having  funds  applicable ;    Tilson  v.  The 
Warwick  Gas  Light  Company  (rf),    Garden  v.  General 
Cmetery  Company  (e).     The  case  of  Dr.  Salmon  v.  The 

(a)  6  B.  Moore,  199.  (6)  2  AT.  $•  W.  87. 

(e)  3  Exeh,  369.  (d)  4  B.  ^  C.  962. 

(«)  5  New  Ca.  253. 
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yoiutiuxrill.  Hamburgh  Company  (a)  cannot  be  taken  as  a  guide. 

[Parke  B,     You  need  not  trouble  yourself  to  comment 

^  y^  "  on  that  case.  Alderson  B.  It  does  not  seem  to  have 
owDALi..  j^ggj^  much  acted  upon  since.]  As  to  the  suggestion 
(which  indeed  does  not  appear  to  be  pressed)  that  each 
shareholder  might  be  liable  individually,  that  construc- 
tion would  leave  the  assured  very  ill  guaranteed;  for  each 
shareholder,  on  being  threatened  with  an  action,  might 
pay  up  his  share  and  so  defeat  the  creditor. 

As  to  Haffield^a  plea,  every  argument  that  supports 
the  declaration  shews  this  to  be  insufficient.  \Platt  B. 
Mr.  Peacock  has  not  argued  in  support  of  this  plea.] 

Then,  on  the  bill  of  exceptions,  two  questions  arise. 
First,  whether,  on  the  face  of  the  policy,  it  appears 
to  be  a  joint  contract  by  the  shareholders;  Secondly, 
whether  the  defendant  Gooden  authorized  the  making 
of  such  a  contract  As  to  the  first  point,  the  lan- 
guage of  the  policy  (already  observed  upon)  speaks 
plainly:  and  the  subscribing  directors  profess  to  sign 
only  as  agents  for  the  Company.  If  the  one  clause, 
<'  And  it  is  declared  and  agreed"  &c.  ^Uhat  the  capital 
stock"  &c.  ** shall  alone  be  liable,"  has  the  effect  of 
severing  the  liability,  it  is  repugnant  to  the  rest  of  the 
deed,  and  cannot  avail  in  opposition  to  it ;  Furtdvall  v. 
Coombes  (£).  As  to  the  second  point,  there  appears  on 
the  bill  of  exceptions  clear  evidence  for  a  jury  that  the 
three  directors  who  executed  the  contract  were  author- 
ized by  the  shareholders,  and,  at  any  rate,  that  they  had 
authority  from  Gooden^  who  is  stated  to  have  been  a 
director  at  the  time  of  the  execution.  The  policy 
appears  to  have    been  in   the   form   always  used  by 

(a)  1  Co.  Chane  204.  (b)  5  Man,  ^  G.  736. 
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the  Company.  [Parke  B.     It  is  not  stated  that  the  usage  Queen*s  Bench. 
was  known  to  the  several  defendants.]     If  a  body  unite  ^  * 


for  the  purpose  of  carrying  on  insurance,  and  a  particu-  Hallett 
lar  form  of  policy  has  always  been  used  in  their  transac-  Dowdall. 
tionsy  that  is  evidence  against  shareholders.  [Parke  B. 
Not  sufficient.  The  directors  carry  on  all  the  business.] 
The  importance  of  that  fact  depends  upon  the  question 
how  far  a  joint  stock  Company  differs  from  an  ordinary 
partnership  as  to  the  authority  of  members  to  bind  it* 
In  Smith  v.  Tfie  Hull  Glass  Company  (a),  WUde  C.  J., 
delivering  the  judgment  of  the  Court,  says :  "  At  com- 
mon law,  one  of  several  partners  in  a  trading  concern 
DFiay  bind  all  by  a  contract  made  within  the  scope  of 
matters  relating  to  the  partnership.  If  the  partnership 
is  of  many,  under  whatever  firm  they  trade,  and  whatever 
regulations  they  make  inter  se  for  managing  and  con- 
ducting the  conceni,  each  partner  would  still  have  the 
same  power  to  bind  his  co-partners.  If,  then,  a  co- 
partnership consisting  of  a  few  active  and  many  dormant 
partners  had  traded  under  the  firm  of  The  Hull  Glass 
Company^  the  active  partners  might  have  bound  the  rest 
hy  contracts  made,  in  the  name  of  the  firm,  with  reference 
to  the  co-partnership  business.  Assume  such  to  have 
been  the  constitution  of  The  Hull  Glass  Company^  the 
present  case  would  have  stood  thus :  Some  of  the  part- 
ners, who  were  called  directors,  managed  the  concern,  the 
other  partners  were  dormant.  The  person  employed 
to  conduct  the  operative  part  of  the  concern,  ordered 
certain  goods,  which  were  delivered  on  the  premises  of 
the  co-partners,  and  consumed  there  in  their  business. 
Is  not  the  accepting  and  using  the  goods,  some  evidence 

(a)  8  Com.  B,  668.  675. 
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Volume  xviiL  that  the  party  ordering  had  authority  from  the  managing 
partners  to  give  the  order?    It  would,  therefore,  be  the 


^^^^^  same  as  if  given  by  themselves,  and  would  bind  the 
DowDALL.  dormant  partners.  I  am  not  aware  that  what  is  called  a 
joint  stock  trading  Company,  if  in  fact  a  partnership 
exist  between  the  shareholders,  diflTers  from  an  ordinary 
partnership  in  this  respect."  And  he  adds  (a):  "It  seems 
to  us  that  the  directors,  unless  restrained  by  the  Act  of 
parliament"  (7  &  8  Vict.  c.  110.),  "or  the  deed,  would 
have  all  the  authority  given  to  partners  by  the  rules  of  the 
common  law.  Prim&  facie,  they  would,  as  directors, 
have  that  authority."  [Parke  B.  Suppose  an  ordinary 
Company  were  notoriously  carrying  on  its  business  by 
directors.]  On  that  supposition  all  persons  dealing  with 
the  Company  would  have  notice  that  shareholders  who 
were  not  directors  had  no  power  to  bind.  fVtlde  C.  J., 
in  the  passage  first  cited,  is  evidently  contemplating 
the  case  of  an  ordinary  Company,  acting  by  directors. 
[Parke  B.  Did  it  appear  there,  as  in  Ridley  v.  Plymouth 
Grinding  §•  Baking  Company  (J),  that  the  defendants 
were  a  registered  joint  stock  Company?]  It  did.  The 
rule,  from  which  the  present  case  cannot  be  withdrawn, 
is  that,  in  a  partnership,  a  partner  may  bind  for  purposes 
within  its  scope,  unless  distinct  notice  be  given  that  he 
is  not  authorized  to  do  so.  It  would  be  promoting  fraud 
to  hold  that,  afler  policies  have  invariably  been  issued  in 
a  particular  form,  they  may  be  disavowed  by  reason  of 
some  article  in  a  deed  of  settlement,  the  contents  of 
which  were  unknown  to  the  assured.  It  is  to  be  observed 
also  here  that  the  policy  is  recognized  by  adjustment 
afler  the  loss.     The  question  of  authority  is  not  one  of 

(a)  P.  677.  (6)  2  Exch.l\\, 
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those  appearing  by  the  bill  of  exceptions  to  have  been  Quetn'M  Bench, 

raised  at  the  trial.     If  it  had,  the  point  might  have  been  '- — 

cleared  up  by  evidence.  [Parke  B.  The  question  is  H^";';^" 
raised  as  upon  the  construction  of  the  policy.]  On  the  I><>w»all. 
contract  itself  the  defendants  appear  to  be  liable:  there 
is  no  distinction  between  thera  and  the  subscribing  par- 
ties, unless  it  can  be  denied  that  those  parties  were  their 
agents:  but  whether  or  not  they  were  so  is  not  a  question 
of  construction. 

If  the  Court  look  from  the  policy  itself  to  the  deed  of 
settlement,  that  confirms  the  position  that  the  directors 
were  authorized  to  execute  a  joint  contract    (He  then 
commented  upon  several   passages  of  the  deed.)     An 
important  observation  is,  that  the  Company  is  formed 
with  a  view  of  raising  l,0CK),000i  capital,  and  it  is  agreed 
in  the  indenture  that,  in  every  policy  to  be  effected  with 
the  Company,  the  directors  shall  state  that  "the  sub- 
scribed capital  of  1,000,000/.  sterling"  and  other  the 
stocks  &C.  shall  be  liable  under  the  policy.   The  directors 
are  authorized  to  pledge  a  fiind  of  one  million.     Here  a 
much  smaller  sum  was  actually  subscribed.   If  the  direc- 
tors, by  authority  of  the  Company,  pledge  a  million,  and 
only  half  a  million  is  subscribed,  the  Company  must  be 
taken  to  engage  for  the  other  half,  or  else  they  sanction 
a  fraud.   Both  on  the  deed  and  on  the  policy  an  intention 
appears  to  carry  on  business  as  a  Company,  limiting  indi- 
vidual responsibility  as  &r  as  may  be  possible  consistently 
with  that  purpose :  but,  when  they  enter  into  contracts 
which  In  legal  effect  are  joint,  they  cannot,  by  such  a 
form  of  words  as  they  have  introduced  into  this  policy, 
discard  joint  responsibility.     To  do  so,  they  should  have 
stipulated  in  the  contract  itself  that  individuals  should 
not  be  sued.     \^Martin  B.     Are  persons  to  be  bound 
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party  declare  that  he  will  not  be  bound,  and  the  other 
^^^^^  assent  to  that?  And  is  not  this  virtually  the  sUte  of 
DowDALL.  things  here?]  The  words  of  the  policy  are  the  Com- 
pany's words,  and  must  be  taken  most  strongly  against 
themselves.  But,  further,  if  the  deed  prohibits  the 
directors  from  binding  the  members  of  the  Company, 
but  the  directors  have  entered  into  a  contract  in  the 
course  of  the  partnership  business,  which  in  fact  does 
bind  them,  the  Company  are  liable  to  a  party  who 
has  dealt  with  them  under  such  contract,  not  know- 
ing of  the  restriction :  Hawken  v.  Bourne  (a)  is  an 
express  authority  on  this  point.  Ridley  v.  Plymouth 
Grinding  Sf  Baking  Company  {b)  is  distinguishable  from 
the  present  case :  there  the  defendants  were  a  registered 
Company,  and  the  persons  dealing  with  them  had,  under 
Stat.  7  &  8  Vict  c,  110.,  means  of  ascertaining  the  con« 
tents  of  their  deed  of  settlement.  [Parke  B.  If  there 
were  an  express  authority  to  the  three  directors  to  make 
a  contract  in  their  own  names,  binding  only  themselves, 
and  they  chose  to  execute  it  as  binding  the  Company, 
would  the  contract  so  operate?]  It  would:  Smith  v. 
The  Hull  Glass  Company  (c).  [  Talfaurd  J.  That  case 
is  still  depending  in  the  (Common  Pleas,  after  a  second 
trial  {dy\  The  ordinary  rule  of  partnership  being  that 
every  partner  may  bind  the  firm  in  afikirs  of  the  partner- 
ship unless  he  is  restricted  and  the  party  dealt  with  has 
notice  of  such  restriction,  the  case  of  a  joint  stock  Com- 
pany difiers  from  that  of  a  common  partnership  only  in 
this,  that  its  being  managed  by  directors  may  be  a  notice 

(a)  8  Af.  ^  r.  703.  (6)  2  Exch.l\\, 

(c)  8  Com,  B,  6(>6. 

(d)  See  Smith  v.  The  UuU  Glass  Company,  1 1  Com.  B,  897. 
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that  shareholders  who  are  not  directors  have  no  power  Queen » Bench. 
to  bind  the  Company:  but  it  is  no  notice  that  the 
directors  have  no  power  or  only  a  limited  one ;  and, 
at  any  rate,  the  fact  of  a  Company  being  so  managed 
is  not  actual  notice  :  it  is  only  some  evidence  of  notice. 
[Aldersan  B.  If  a  party  has  notice  that  the  Company  is 
governed  by  directors,  ought  not  he  to  inquire  what 
their  authority  is?]  He  may  be  entitled  to  assume  that 
(as  was  said  in  Fax  v.  Clifton  (a)  )  each  partner  makes 
the  others  his  agents  for  the  purpose  of  entering  into  all 
contracts  for  him  within  the  ordinary  scope  of  the  part- 
nership business.  [Parke  B.  What  is  the  "  ordinary 
scope**  of  a  partnership  business  of  insurance  ?  Alder" 
ion  B.  Must  not  the  actual  authority  be  looked  to? 
Parke  B.  I  take  it  as  established  that,  in  joint  stock 
Companies,  individuals,  as  such,  have  no  right  to  bind 
the  partnership,  but  it  rests  with  the  directors.  I  much 
question,  however,  whether  the  powers  of  the  directors 
vrere  restricted  in  this  case,  and  still  more  whether  the 
point  is  raised  by  the  bill  of  exceptions  (i).] 

Peacock,  in  reply.  The  question  as  to  notice  is  de- 
cided by  the  terms  of  the  policy  itself,  and  the  reference 
there  to  a  fundamental  principle,  that  the  responsibility 
of  shareholders  shall  not  be  pledged  beyond  a  certain 
extent.  Supposing  that  the  contract  may  be  a  joint  one 
as  it  regards  the  parties  signing,  it  cannot  be  so  on  the 
part  of  the  other  shareholders :  for  parties  cannot  joindy 
contract  to  be  liable  in  different  amounts ;  the  contract, 
if  joint,  would  have  made  each  individual  liable  for  all, 

(a)  6  Bin^.  776.    See  p.  792. 

(ft)  As  to  the  consequence  of  such  omission,  BiUt  (with  Mellish)  rekrved 
to  Bain  ?•  WhiUhaten  ^  Furneu  Junction  Railway  Company,  3  Ho,  Lords 
Co.  1. 
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jhmeXFiii.  and  to  the  full  amount  insurecL    The  directora,  there- 

1862. 
'. —  fore,  have  exceeded  any  authority  that  could  be  vested 

ALLBTT  .^  them,  if  they  have  assumed  to  make  a  joint  contract 
DowDALL.  gjj.  ^Yie  shareholders.  The  deed  of  settlement  prescribes 
that  the  directors  shall  cause  it  to  be  inserted  in  every 
policy  that  the  Company's  capital  and  unapplied  stock  shall 
alone  be  liable,  and  that  no  proprietor  shall  be  answerable 
beyond  the  unpaid  part  of  his  share ;  but  they  were  also  to 
insert  ^^  that  the  directors  signing  such  policy,  or  any  of 
them,  should  not  be  responsible  to  the  person  to  whom 
such  policy  might  be  issued  to  any  greater  extent  than  the 
funds  or  property  in  their  hands  or  power  at  the  time  of 
recovering  upon  such  policy  should  be  competent  to 
discharge."  This  clause  is  not  introduced  in  the  present 
policy.  It  is  said  that  a  fraud  is  committed  by  the 
Company  if  the  directors,  under  their  sanction,  profess 
to  pledge  l,000,000il  as  the  subscribed  capital,  when 
only  500,000il  is  subscribed.  But,  supposing  this  were 
so,  it  does  not  follow  that  the  proprietors  are  jointly 
liable  in  the  terms  of  the  policy ;  Jenkins  v.  Hytckmr 
son  (a).  The  supposition  of  a  joint  liability  is  so  directly 
opposed  to  the  stipulation  limiting  each  man's  liability 
to  the  amount  of  his  own  unpaid  capital,  that,  if  there 
were  a  judgment  against  the  Company  for  2000/.,  and 
two  shareholders  held  to  the  amount  of  lOOOil  each,  and 
one  had  paid  up  the  whole  lOOOil,  the  other  nothing, 
the  first  might  be  made  answerable  to  the  whole  extent 
of  the  other's  share.  \Parhe  B.  He  would  be  respon- 
sible for  the  directors  applying  the  general  fund  properly, 
and  would  be  surety  for  each  co-proprietor  to  the  extent 
of  his  own  unpaid  share.]    According  to  the  argument  for 

(a)   13Q.  ^.  744. 
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joint  liability,  a  party  suing  the  directors  on  such  a  Quun'MBtnek. 
policy  as  this  might  be  met  by  a  plea  in  abatement, 
shewing  that  he  ought  to  have  sued  five  hundred  share- 
holders. [^Parke  B.  The  answer  might  be  that  the 
plaintiff  had  the  option  of  suing  the  directors  as  the 
actual  contracting  parties,  or  their  principals.]  The 
objection  that  the  directors  had  not  authority  appears 
sufficiently  by  the  bill  of  exceptions.  The  demurrer 
does  not  ndse  it,  because  the  Court  cannot  see,  upon  the 
record,  that  the  defendants  did  not  personally  sign  the 
policy;  but  then,  the  facts  being  proved  on  the  trial, 
the  defendants  say  that,  upon  the  evidence,  assuming  it 
to  be  true,  no  action  at  all  lies  upon  the  policy ;  and, 
secondly,  that,  upon  the  same  assumption,  no  action  lies 

against  the  defendants  jointly. 

Cur,  adv.  vuU. 

The   learned  Judges,  not  being  agreed  in  opinion, 
Uow  delivered  judgment  seriatim. 


Mabtin  6.  This  was  an  action  on  a  policy  of  insu- 
nnce  on  the  ship  Vindicator,  dated  18th  November, 
1846,  and  signed  by  three  directors  of  a  marine  insurance 
company,  called  "  2%^  General  Maritime  Assurance 
Company.^  The  defendant  Hallett  demurred  to  the 
declaration*  This  demurrer  was  argued  in  the  Court 
of  Queen*8  Bench,  and  judgment  given  for  the  plaintiff. 
There  were  various  pleas  by  the  other  defendants:  but 
it  is  only  necessary  to  refer  to  the  plea  of  Non  assumpsit, 
which  was  pleaded  by  the  defendant  Gooden.  The 
cause  was  tried,  before  Lord  Campbell,  at  Guildhall, 
when  a  verdict  was  found  for  the  plaintiff,  and  final 
judgment  was  afterwards  signed  against  all  the  defend- 
ants.    A  bill  of  exceptions  was  tendered  at  the  trial  to 
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VoiuiMeXViii,  the  direction  of  the  learned  Judge;  and  the  whole  case 
•       has  been  brought  before  us  by  writ  of  error. 

Two  points  have  been  made  by  the  learned  counsel 
for  the  plaintiffs  in  error :  first,  that  the  judgment  of  the 
Court  of  Queen's  Bench  on  the  demurrer  to  the  decla- 
ration was  erroneous ;  and,  secondly,  that  the  direction 
of  the  Chief  Justice  at  Nisi  Prius  was  also  erroneous. 

The  declaration  stated  that  the  defendants  were  pro* 
prietors  and  shareholders  of  and  partners  in  7^  Croural 
Maritime  Assurance  Company;  and  that  the  plainti£F 
made  a  policy  of  insurance  with  the  Company;  and  that 
it  was  declared  and  agreed  by  and  between  the  Company 
and  the  assured  that  the  capital  stock  and  funds  of  the 
Company  should  alone  be  liable  to  answer  and  make 
good  all  claims  and  demands  whatsoever  under  or  by 
virtue  of  the  said  policy,  and  th^t  no  proprietor  of  the 
said  Company,  his  or  her  heirs,  executors  or  adminis- 
trators, should  be  in  any  way  subject  or  liable  to  any 
claims  or  demands,  nor  be  in  anywise  charged,  by  rea- 
son of  the  policy,  beyond  the  amount  of  his  or  her 
share  or  shares  in  the  capital  stock  of  the  Company,  it 
being  one  of  the  original  and  fundamental  principles  of 
the  Company  that  the  responsibility  of  the  individual 
proprietor  should,  in  all  cases  and  under  all  circum- 
stance, be  limited  to  their  respective  shares  in  the 
capital  stock.  The  declaration  proceeded  to  allege  that, 
in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendants,  had  paid  to  the  defendants  a  certain  sum 
&c.,  as  a  premium  &c.,  the  defendants  promised  the 
plaintiff  that  they,  the  defendants,  would  become  and 
be  insurers  to  the  plaintiff  of  the  said  sum  &c.  upon 
the  said  ship,  &c.,  and  would  perform  and  fulfil  all 
things  in  the  said  policy  contained  on  their  part,  as  such 
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insurers,  to  be  performed  and  fulfilled;  and  the  defend-   Qnetn's  Bench. 

ants  then  became  and  were  insurers  to  the  plaintiff,  and  '___ 

then  duly  subscribed  the  policy  as  such  insurers  of  the 
said  ship.  The  declaration  then  contained  the  usual 
averments  of  the  plaintiff's  interest  and  the  lass  of  the 
ship,  and  proceeded  to  allege  that,  although  the  capital 
stock  and  funds  of  the  said  Company  always,  from  the 
time  of  the  making  of  the  said  policy  hitherto,  have  been 
and  are  sufficient  to  pay  the  plaintiff  the  sum  insured, 
of  which  the  defendants  had  notice,  and  were,  after  the 
loss,  requested  to  pay  the  amount  insured,  yet  the  de- 
fendants have  not  paid  the  sum  insured,  and  the  same  is 
still  unpaid. 

The  objection  was,  that  there  was  no  personal  obli- 
gation upon  the  defendants  to  pay.  I  am,  however, 
of  opinion  that  there  is  no  fatal  objection  upon  the  face 
of  the  declaration.  It  is  there  alleged  that  the  defend- 
ants made  the  promise  and  subscribed  the  policy ; 
both  of  which  facts  are  admitted  by  the  demurrer ;  and 
it  seems  to  me  that  the  declaration  alleges  and  imports 
a  direct  personal  promise  by  the  defendants  to  pay  the 
amount  insured  if  the  capital  stock  was  sufficient  for 
the  purpose,  and  which  it  was  averred  in  the  decla- 
ration, and  admitted  by  the  demurrer,  to  have  been. 
The  breach  is,  that  the  defendants  did  not  perform 
what,  as  it  appears  to  me,  they  admit  they  promised 
should  be  done,  viz.  the  application  of  the  capital  stock 
to  the  payment  of  the  loss.  The  cases  of  Andrews  v. 
EWsm  (a)  and  Dawson  v.  Wrench  (b)  are  directly  in 
point;  and  I  am  not  prepared  to  say  they  were  not 
rightly  decided.  So,  also,  the  cases  of  Gumey  v.  Raw- 
Jms  {c)  and  Reid  v.  Allan  {d)  are  to  the  same  effect: 


(a)  6  B,  Moortt  199. 
(e)  2M.^W.  87. 


(6)  3  Exth.  359. 
{d)  4  Exch.  32G. 
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Voiumtxvin.  and  I  think  that  the  judgment  of  the  Court  of  Queen*8 

L__  Bench  on  the  demurrer  to  the  declaration  ought  not  to 

Hallbtt      be  revereed. 

DOWD4LU         The  second  question  arises  upon  the  bill  of  excep- 

Martin  B.      ^^^^ '  ^"^  ^®  poiut  which  has  been  argued  before  us 

is,  whether  there  was  any  evidence  to  go  to  the  jury 

against  the  defendant  Gooden  upon  the  issue  on   the 

plea  of  Non  assumpsit 

The  following  was  the  evidence  adduced  by  the  plain- 
tiff: The  deed  of  settlement  of  the  Company,  dated 
23d  April  1840,  executed  by  all  the  defendants;  (the 
parts  material  are  set  out  in  the  bill  of  exceptions) ;  That 
all  the  defendants  severally  and  individually  held  shares 
in  the  capital  stock  of  the  Company ;  That  the  defendant 
Gooden  was  a  director,  and  held  250  shares  of  lOOL  each 
in  the  capital  stock ;  ThatBriffktmany  Everard  and  Cham-' 
ben  were  three  directors,  and  as  such  signed  the  policy; 
The  policy  itself,  which  is  set  out  out  at  length  in  the 
bill  of  exceptions;  That  a  total  loss  was  adjusted  at 
1100/L;  That  7500  shares  had  been  subscribed  for,  and 
were  held  originally  by  the  defendants  and  others ;  That 
5000  were  so  held  at  the  time  of  the  commencement  of 
this  suit,  the  remainder  having  become  forfeited  in 
various  ways ;  That  calls  had  been  made  to  the  extent  of 
252.  per  share,  the  last  being  a  call  of  10/.,  made  on 
29th  September  1847,  but  that  nothing  was  paid  upon 
it,  although  certain  directors  and  proprietors  had  ad- 
vanced 10,5002.  in  anticipation  of  it ;  That,  in  October 
1847,  the  Company  ceased  to  underwrite  policies,  but 
the  directors  continued  to  attend  the  office  for  some 
months,  when  it  was  given  up.  On  behalf  of  the  de- 
fendant Gooden  it  was  proved  that  the  Company  had 
not,  at  the  time  of  the  accruing  of  the  causes  of  action, 
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or  at  any  after,  any  money,  property  or  available  funds  Q«««i'«  B^neh^ 
in  their  bands  wberewith  to  satisfy  ibe  plaintiff's  claim.    , 

Upon  tbis  evidence  the  counsel  for   the   defendant        a«-lett 
Gooden  submitted  that  there  was  no  evidence  to  go  to    I^^^^^ll. 
the  jury  upon  the  issue  on  the  plea  of  Non  assumpsit     Martin  B. 
The  Cbief  Justice  ruled  that  there  was:  and  thereupon 
the  bill  of  exceptions  was  tendered.     The  points  sub- 
mitted   to    the  Chief  Justice,  as  stated  in  the  bill  of 
exceptions,  were : 

First,  that  no  action  at  law  would  lie  upon  the  policy. 
Secondly,  that  the  defendants  were  not  jointly  liable 
upon  it;  but,  if  liable  at  law  at  all,  were  only  liable 
severally  to  the  extent  of  the  shares  held  by  them  in- 
dividoally.  Thirdly,  that  no  action  would  lie  against 
Gooden,  as  he  had  not  signed  the  policy.  Fourthly, 
that  the  promise  laid  in  the  first  count  had  not  been 
proved,  as  the  promise  therein  alleged  was  to  be  and 
become  an  insurer ;  whereas  the  only  promise  was,  to 
pay  out  of  the  capital  stock  and  funds  if  they  were 
suflBcient. 

In  the  argument  of  the  learned  counsel  for  the  plain- 

uff  in  error  it  was  contended :   That  the   partnership 

created  by  the  deed  of  settlement  of  23d  April  1840, 

was  a  lawful  partnership ;  that  there  was  nothing  illegal 

in  the  capital  of  the   partnership  being   divided   into 

shares,  and  the  partners  or  shareholders  agreeing  that' 

Qo  one  should  be  liable  to  be  called  on  to  pay  more 

than  the  amount  agreed  to  be  subscribed  by  him ;  that 

the  plaintiff  below  had  agreed  with  the  Company,  by 

^n  express  term  contained  in  the  policy,  that  the  capital 

^tock  and  funds  of  the  Company  should  alone  be  liable 

to  make  good  all  claims  under  the  policy,  and  that  no 

proprietor  should  be  in  anywise  subject  or  liable  to  a 
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Volume  XVIII,  claim,  made  by  reason  of  the  policy,  beyond  the  amount 
1852  .  .        .  e 

of  his  share  or  shares  in  the  capital  stock,  it  being  one  of 

the  original  and  fundamental  prmciples  of  the  Company 
that  the  responsibility  of  the  individual  proprietors 
should,  in  all  cases  and  under  all  circumstances,  be 
limited  to  their  respective  shares  in  the  said  capital 
stock;  that,  except  as  against  the  individuals  who  signed 
the  policy,  the  plaintiff  below  could  not,  in  any  event, 
maintain  an  action  against  more  than  one  shareholder 
without  a  violation  of  the  express  condition  that  the 
liability  of  each  shareholder  should  be  restricted  to  the 
amount  of  his  own  share  and  that  he  should  not  be  re- 
sponsible for  his  co-shareholders.  It  was  also  contended 
that  no  action  at  law  was  maintainable  on  the  policy, 
except  against  the  persons  who  actually  signed  it;  that  in 
this  there  was  no  repugnancy,  for  that  a  suit  in  equity 
was  maintainable  against  all  the  shareholders  of  the 
Company,  and  that  it  was  no  valid  objection  to  a  con« 
tract,  that,  in  the  event  of  a  breach  of  it,  the  proceedings 
to  obtain  redress  were  confined  to  the  courts  of  equity. 

The  case  of  Reid  v.  Allan  (a)  was  cited  to  shew  what 
was  the  real  nature  of  the  legal  liability,  as  alleged  by 
the  counsel  for  the  plaintifis  in  error,  viz.  a  separate  one, 
confined  to  the  extent  of  the  shares  not  paid  up ;  and 
the  cases  of  Hdlket  v.  Merchant  Traders'  Insurance  Com'- 
pany  (b)  and  Hassell  v.  Merchant  Traders^  Associatum  (e) 
were  cited  as  authorities  that  the  defendant  was  not 
liable  at  all  at  law. 

On  the  other  hand  it  was  contended,  on  behalf  of 
the  defendant  in  error,  that  The  Maritime  Assurance 
Company  was  a  mere  trading  partnership ;  that,  in  law. 


(a)  4  Exeh.  3)6. 


(6)  )3  Q.  i?.960. 


(c)  4  Exch,  525. 
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there  was  no  distidction  as  to  liability  between  a  joint- 
stock  partnership,  as  this  is  usually  called,  and  an 
ordinary  partnership;  that  throughout  this  policy  the 
Company  were  universally  described  as  the  contracting 
party ;  and  that  in  this  action  (there  having  been  no 
plea  in  abatement)  the  plaintiff  below  was  entitled  by 
law  to  consider  every  shareholder  as  the  Company,  and 
as  if  the  Company  were  named  as  defendants  on  the 
record.  That  the  true  rule  as  to  partnership  liability 
was  that  laid  down  in  Hawhen  v.  Bourne  (a),  viz.  that 
the  partner  authorized  to  make  a  contract  was  in  the 
nature  of  a  general  agent,  and  had,  by  law,  authority  to 
bind  his  co-partners  in  contracts  usually  made  in  the 
partnership  business,  although  in  direct  contradiction  to 
the  actual  authority  given  by  the  co-partners ;  and  the 
case  of  Smith  v.  The  Hull  Glass  Company  {b)  was  cited 
to  shew  that  there  was  no  distinction  between  joint-stock 
Companies  and  other  partnerships. 

The  question  which  arises  here  is  one  of  great  im- 
portance.    There  are  very  many  Companies  (life  insu- 
nmce  Companies  and  others)  carrying  on  business  under 
^eeds  similar  to  that  in  the  present  instance;  and  pro- 
visions substantially  the  same  as  those  contained  in  the 
present  policy  are,  I  believe,  universally  inserted  with 
the  view  of  restricting  the  liability  of  the  shareholders. 
"The  circumstance  that  Gooden  was  himself  a  director 
inriU  make  no  difference ;  for,  assuming  that  the  liability 
cf  a  director  who  has  not  signed  the  policy  is  different 
fiom  that  of  a  mere  shareholder,  there  are,  in  the  present 
case,  other  defendants  who  were  mere  shareholders,  and 
it  is  quite  dear   that,  in  order  to  fix   the   defendant 
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VolumtXFni,  Oaoden  upon  the  plea  of  Non  assumpsit,  evidence  must 

^^^^'        be  given  of  the  liability  of  all  the  defendants  upon  the 

Hallbtt      promise  alleged  in  the  declaration.     The  question  of  the 

DowDALL.     general  liability  of  the  shareholders,  therefore,  directly 

MarHm  B.       "'^S^S. 

The  first  question  is.  Are  the  stipulations  in  the  deed, 
as  to  each  subscriber  or  partner  being  responsible  only 
to  the  amount  subscribed  for  by  him,  lawful  and  valid  as 
amongst  themselves  ?  I  entertain  no  doubt  that  they  are. 
Such  stipulations  have  been  long  in  general  use ;  their 
object  is  to  restrict,  as  far  as  possible,  the  liability  of  the 
partners  to  the  same  extent  as  that  of  shareholders  in 
the  various  corporations  which  have  for  a  long  period 
been  created  by  Acts  of  Parliament  for  the  purpose 
of  effecting  great  public  works.  The  partners  agree 
amongst  each  other  that  each  shall  subscribe  for  and  be 
responsible  to  a  certain  amount  only ;  and  that,  in  the 
event  of  one  being  compelled  to  pay  a  demand,  the 
others  will  indemnify  him  separately,  and  in  proportion 
to  the  extent  of  their  respective  interests,  and  no  farther; 
and  it  seems  to  me  clear  that,  as  amongst  themselvesi 
when  one  has  paid  up  the  whole  amount  subscribed  for 
by  him,  he  is  no  longer  responsible  to  any  further 
amount  to  his  co-shareholders,  their  liability  to  each 
other  being  precisely  the  same  as  that  of  shareholders  in 
the  ordinary  joint  stock  corporations  created  by  Acts 
of  Parliament,  in  which  the  subscribers  are  liable  to 
the  extent  of  their  subscriptions  only,  and,  when  they 
have  once  paid  up  all  their  calls,  the  legal  liability  to 
contribute  further  is  at  an  end. 

The  further  question  then  arises,  what  is  the  liability 
of  shareholders  and  partners  in  such  companies  to  thurd 
parties  upon  contracts  made    by  the  directors  in  the 
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ordinary  course  of  business?    And  it  seems  clearly  esta-   Queen'a  BtmcA. 

blished  by  the  authorities,  that,  with  respect  to  third  _ 

persons  who  have  no  notice  of  the  terms  of  the  part-     Hallbtt 
nership.  the  shareholders  and  partners  in  joint  stock     Dowdali- 
Companies  are  liable  to  the  same  extent  and  in  the      umiinB. 
same  manner  as  the  partners  in  ordinary  partnerships; 
and  that  the  law  pays  no  regard   to  the   stipulations 
contained  in  the  partnership  deed  as  to  the  restriction 
of  liability,  or  to  any  particular  provisions  as  to  the 
mode  of  carrying  on  the  business  different  from  that 
ordinarily  used  in  such  concerns. 

In  the  case  of  Bex  v.  Dodd  (a)  Lord  Ellenbarauffh,  in 
delivering  the  judgment  of  the  Court,  stated  that  the 
holding  out  in  the  prospectus  of  two  proposed  trading 
Companies,  one  for  manufacturing  paper,  and  the  other 
finr  distilling  spirits,  that  no  subscriber  would  be  respon* 
nble  beyond  the  amount  of  the  shares  for  which  he 
subscribed,  was  a  mischievous  delusion ;  that,  as  amongst 
the  subscribers  themselves,  they  might  stipulate  with 
each  other  for  such  restricted  liability ;  but  that,  as  to 
the  rest  of  the  world,  it  was  clear  that  each  subscriber 
was  liable  to  the  whole  amount  of  the  debts  contracted  ^ 
by  the  partnership.  So,  also,  Lord  Eldon,  in  Carlen  v. 
Drury  (&),  stated  that  he  held  it  to  be  clear  law  that 
each  individual  in  a  joint  stock  brewery  Company  was 
answerable  for  the  whole  of  the  debts  of  the  concern. 

The  case  of  Hawken  v.  Bourne  {c\  before  mentioned 
as  relied  on  by  the  defendant  in  error,  was  as  follows. 
The  defendant  was  a  shareholder  in  a  Company  who 
worked  a  mine  in  ComwaU.  There  were  directors  of 
the  Company,  of  whom  the  defendant  was  not  one. 

(a)  9  JSatt,  516.  637.  (6)  \  Fu.  ^  B,  164. 157. 

{€)S  M.^  W,  703. 
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Volume  XFii J,  There  was  a  stipulation  amongst  the  directors  and  share- 

L—  holders,  that  all  supplies  for  the  mine  were  to  be  paid  for 

in  cash,  and  that  no  debt  was  to  be  incurred.  The  order 
for  the  goods,  for  the  price  of  which  the  action  was 
brought,  was  given  by  the  purser  or  agent  of  the  direc- 
tors, which  was  the  customary  course  in  such  concerns. 
The  plaintiff  knew  nothing  of  the  defendant  being  a 
shareholder ;  but  it  was  not  proved  that  he  had  any 
notice  of  the  agreement  as  to  not  dealing  on  credit  It 
was  objected,  on  behalf  of  the  defendant,  that  there  was 
no  authority  in  the  purser  to  bind  him  in  a  contract 
upon  credit ;  that  there  was  no  liability  by  reason  of  the 
defendant  appearing  to  be  a  partner,  as  the  plaintiff 
knew  nothing  of  him ;  and  that,  as  a  contract  upon  his 
credit  was  absolutely  forbidden  by  him  to  the  directors^ 
a  purser  or  agent  appointed  by  them  could  not  have  any 
authority  to  pledge  his  credit.  My  brother  Mauk,  who 
tried  the  cause,  was  of  opinion  that,  the  mine  being 
worked  with  the  knowledge  and  for  the  benefit  of  the 
defendant,  he  was  liable  on  a  contract  entered  into  for 
articles  ordered  in  the  usual  way  of  conducting  such 
concerns  on  behalf  of  the  owners,  unless  the  party 
ordering  them  was,  in  fact,  not  authorized  by  the 
defendant,  and  the  party  supplying  had  notice  of  that 
fact.  This  ruling  was  objected  to  in  the  Court  above; 
but  the  Court  was  of  opinion  that  it  was  right  My 
brother  Parke  delivered  the  judgment.  He  stated  that 
there  was  evidence  that  the  defendant  was  a  complete 
partner  with  the  directors  in  working  the  mines  in  the 
manner  in  which  they  were  worked;  and  that  one 
partner,  by  virtue  of  that  relation,  is  constituted  a 
general  agent  for  the  others  as  to  all  matters  within 
the  scope  of  the  partnership  dealings,  and  has  com- 
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municated  to  him^  hj  virtue  of  that  relation,  all  authori-  Q«^eii*«  Beneh. 
tics  necessary  for  carrying  on  the  partnership,  and  all ' 


such  as  are  usually  exercised  by  partners  in  the  business     Hau-ett 

in  which  they  are  engaged :  that  any  restriction  which,     Dowdall. 

by  agreement  among  the  partners,  is  attempted  to  be     j^arHn  B. 

imposed  upon  the  authority  which  one  possesses  as  a 

general  agent  for  the  other  is  operative  only  between 

the  parties  themselves,  and  does  not  limit  the  authority 

as  to  third  persons  who  acquire  rights  by  its  exercise, 

unless  they  know  such  restriction  has  been  made ;  and 

that,  as  it  was  usual  to  buy  the  articles  in  question  upon 

credit,  and  also  to  buy  them  through  a  purser  appointed 

by  the  directors,  the  defendant  was  liable. 

The  judgment  in  the  case  of  Smith  v.  The  Hull  Glass 
Company  (a)  is  to  the  same  effect,  and  also  that  in  this 
respect  there  is  no  distinction  between  the  liability  of 
partners  in  joint  stock  trading  Companies  and  partners 
in  ordinary  partnerships. 

The  result  of  these  authorities  therefore  is,  that,  when 
persons  constitute  a  partnership,  whether  in  the  form  of 
a  joint  stock  Company  or  otherwise,  the  individual  or 
individuals  who  are  authorized  to  make  contracts  for  the 
partnership  have  authority  to  bind  all  the  partners  in  the 
manner  usual  and  customary  in  the  same  trade  or  business, 
and  even  to  delegate  to  others  the  authority  so  to  bind 
them,  if  it  be  usual  so  to  do,  notwithstanding  an  express 
agreement  not  so  to  deal ;  and  it  is,  I  apprehend,  upon 
this  principle  that  partners  in  a  trading  Company,  in  a 
business  in  which  bills  of  exchange  are  usually  issued, 
can  bind  their  co-partner,  notwithstanding  the  issuing 
of  bills  is  expressly  prohibited  by  the  partnership  agree- 
ment 

(a)  8  Com.  B,  668.     See  Samt  v.  Same,  1 1  Com,  B,  897. 
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1852  *        "^ 
1_  no  notice  of  a  restricted   liability,  proprietors^   ahare- 

Hallett  holders,  or  partners,  by  whatever  name  they  may  be 
DowDALL.  called,  would  be  liable  upon  it;  for  it  was  a  contract 
MarHm  B.  made  in  the  way  of  their  business,  and  by  the  parties 
authorized  to  make  such  contracts  for  the  Company. 
But  the  plaintiff  had  express  notice,  on  the  face  oU  the 
policy,  of  the  restriction ;  and  he  agreed  that  the  capital 
stock  imd  funds  should  alone  be  liable  to  him,  and  that 
no  proprietor  should  be  in  anywise  subject  to  his  claim 
beyond  the  amount  of  his  shares ;  which  he  would  cer- 
tainly render  the  defendants  liable  to  if  he  was  entitled 
to  recover  on  the  promise  alleged  in  this  declaration; 
for  to  hold  that  the  defendants  promised  as  alleged 
would  render  them  all  liable  to  any  extent,  and  each 
for  the  other,  which  is  directly  contrary  to  the  restrictive 
clauses. 

It  was  argued  that  this  view  was  repugnant  to  the 
contract  contained  in  the  policy,  and  that  a  contract 
cannot  be  at  the  same  time  made,  and  a  provision  inserted 
that  no  action  shall  be  maintained  in  the  event  of  its 
being  broken ;  and  the  case  of  Furmvall  v.  Coombes(a)  is 
an  authority  to  this  effect 

This  may  be  so :  but  I  think  that  this  principle  does 
not  apply  to  the  present  case.  There  are  two  sets  of 
actions  which,  in  my  opinion,  may  be  maintained  upon 
a  policy  in  the  present  form :  first,  upon  the  authority 
of  Andrews  v.  Ellison  (b)  and  Dawson  v.  Wrench  (c)^  I 
think  that  the  individuals  who  sign  the  policy  personally 
contract  that  the  capital  stock  or  funds  of  the  Company 
shall  be  applied  to  answer  the  claim  on  the  policy ;  and, 

(o)  5  Man,  ^  G.  736.  (b)  6  B.  Moon,  199. 

(f )  3  Exch,  369. 
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secondly^  that  each  individual  shareholder  may  be  sued   Qkmm**  Bench. 

1852 
and  recoyered  against  to  the  extent  of  his  unpaid  sub- 
scription. 

The  contract  is  contained  in  the  policy,  which  I  have 

no  doubt  veas  in  a  great  measure  copied  from  the  form      Martin  B. 

of  the  policy  used  by  the  two  corporate  Companies,  Tlie 

Royal  Exchange  and  The  London  Assurance^  who  were 

respectively  authorized  by  Act  of  parliament  to  insure  as 

Companies  or  partnerships  on  joint  capital.     The  policy 

expressly  declares  that  the  capital  stock  and  funds  of  the 

Company  shall  alone  be  liable  to  make  good  all  claims 

nnder  it ;  and  the  meaning  of  this  seems  to  me  to  be, 

that  the  plaintifis  agreed  and  consented  to  look,  not  to 

the  general  property  of  all  the  shareholders,  but  to  confine 

themselves,  first,  to  a  fund  expected  to  be  accumulated 

from  payment  by  the  shareholders  of  a  portion  of  the 

sums  subscribed  from  time  to  time,  and  the  premiums 

received  in    the  course  of  business  and  kept  by  the 

directors  for  the  purposes  of  the  current  demands  upon 

the  Company  ;  and,  secondly,  as  a  sort  of  reserve  fund, 

to  the  liability  of  each  shareholder,  to  the  extent  of  his 

shares  not  paid  up.      But  the  policy  proceeds  further, 

aod  expressly  declares  that  no  shareholder  shall  be  liable 

to  any  claim,  nor  be  in  anywise  charged,  by  reason  of 

the  policy,  beyond  the  amount  of  his  shares  in  the  capital 

stock.     Now  it  seems  to  me  that  there  is  here  declared, 

first,  that  the  shareholder  shall  be  liable  to  the  extent  of 

hia  unpaid  shares ;  and,  secondly,  that  he  shall  not  be 

liable  further.     And  to  hold  the  defendants  liable  in  the 

{kreaent  action   might   render  them  further  liable,  and 

would    render    them  jointly  liable,   which    is    equally 

inconsistent    with   the   above    provision,  which   clearly 

contemplates   a  separate   liability  only.     The   plaintiff 
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Voiumtxvm.  was  under  no  obligation  to  insure  with  the  Company ; 
but,  as  he  thought  proper  to  do  so,  he  is,  in  my  opinion, 
bound  by  the  express  declaration  in  the  policy.     I  am 
unable  to  understand  how  a  shareholder  can,  upon  a 
contract,  or,  in  other  words,  by  his  own  agreement,  be 
rendered  liable  to  an  unlimited  extent,  when  he  and  the 
party  with  whom  he  has  contracted  have,  as  it  appears*  to 
me,  in  the  most  plain  and  unambiguous  terms,  agreed  that 
he  shall  be  liable  only  to  a  limited  extent     If  this  agree- 
ment be  illegal,  it  is  of  course  void  and  of  no  effect ;  but 
I  see  nothing  illegal  in  it :  and,  if  it  be  legal,  the  proper 
duty  of  a  Court  of  law  is  to  carry  it  out;  and,  even  if  it 
were  incapable  of  being  carried  out,  I  do  not  think  that 
such  incapacity  would  empower  a  Court  of  law  to  impose 
upon  the  shareholders  a  liability  or  obligation  which  they 
and  the  parties  with  whom  they  contracted  expressly 
agreed  they  should  not  bear.     In  my  opinion,  however, 
the  contract  is  capable  of  being  carried  out;  and,  although 
the  remedy  is  an  inconvenient  one,  and  may  possibly 
lead  to  a  multiplicity  of  actions,  I  see  no  objection,  in 
point  of  law,  to  a  separate   action  being  maintained 
against  a  shareholder  to  recover  from  him  upon  the 
policy  to   the  extent  of  his   unpaid  shares.     Upon  a 
common    marine    policy,   each    underwriter   incurs  a 
separate  liability  as  to  a  limited  amount     Upon  the 
present  policy,  I  think,  also,  each  shareholder  incurs  a 
separate  liability,  and  to  an  amount  limited  to  his  unpaid 
shares.     It  seems  to  me  that  each  shareholder  authorizes 
the   pledging  of  his   personal  liability  to   this  extent. 
This  liability  is  referred  to  in  the  judgment  of  the  Court 
in  Reid  v.  Allan  (a):  and,  as  I  have  already  observed,  I 


(«)  4  Exch,  326. 
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see  no  objection  to  it  in  point  of  law,  as  it  seems  to  me  Queen:»  Bench, 
to  be  entirely  consonant  to  the  intention  of  the  parties,  __ 
expressed  in  their  contract  In  reality  it  is  an  agree- 
ment to  perform  a  contract,  with  a  proviso,  that,  in  the 
event  of  a  breach,  the  payment  to  be  made  in  respect  of 
it  shall  be  made  by  each  contractor  separately,  and  be  so 
much,  and  no  more.  In  my  judgment,  it  is  lawful  for 
parties  so  to  agree. 

It  may  be  observed,  that,  by  the  36th  section  of  the 
Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16., 
execution  may  be  issued  against  a  shareholder  to  the 
extent  of  his  shares  not  paid  up,  if  a  judgment  against 
the  Company  cannot  be  made  available  against  the 
property  of  the  Company ;  which  is  a  liability  very  like 
that  which  I  consider  to  be  the  contract  of  the  individual 
shareholder  in  the  present  case. 

The  cases  of  Halket  v.  Merchant  Traders^  Company  (a) 
and  HasseU  v.  Merchant  Traders^  Association  (A)  were 
relied  upon  as  authorities  directly  in  point  for  the 
plaintifls  in  error. 

By  Stat  7  &  8  Vict.  c.  110.,  the  Act  for  the  regulation 
of  joint  Stock  Companies,  provision  is  made,  by  the  66th 
section,  for  the  enforcing  judgments ;  and  it  is  enacted 
that  execution  shall  be  enforceable,  not  only  against  the 
property  and  eflfects  of  the  Company,  but  also,  if  found 
unavailing,  against  the  person,  property,  and  eflfects  of  the 
shareholders.  A  judgment  had  been  obtained  against  the 
MerchantTraders^  Company  upon  a  policy  which  contained 
a  restrictive  proviso  substantially  the  same  as  in  the 
present  case ;  and,  no  satisfaction  being  obtainable  from 
the  Company,  an  application  was  made  for  leave  to  issue 


(a)  13  Q.  ^.  960. 


(6)  4  Exch.  525. 
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Lord  Denman  C.  J.  stated,  that  the  only  sensible  meaning 
Hallbtt  ^f  jjjg  words  was,  that  the  assured  should  look  to  the  funds 
DowoALL.  q{  ii^Q  Company  alone,  so  far  as  any  remedy  at  law 
Martin  B.  extended,  and  that  the  individual  subscribers  should  be 
liable  only  to  contribute  to  the  funds  of  the  Company  to 
the  amount  of  their  respective  shares ;  which  liability 
must  be  ienforced  by  the  Company  either  at  law  or 
equity,  as  the  case  might  be,  and  which  liability  might 
possibly  be  compelled,  by  the  assured,  by  some  proceed- 
ing against  the  Company.  He  further  stated  that  the 
operation  of  the  Act  was,  not  to  do  away  with  any  special 
contract  entered  into  with  the  Company,  but  only  to 
enable  parties  who  had  recovered  on  a  general  contract 
with  the  Company,  not  restrictive  in  its  terms,  to  recover 
against  the  individual  shareholders.  From  this  judgment 
it  appears  that  the  Court  of  Queen's  Bench  considered 
that  no  action  at  all  lay  at  the  suit  of  the  assured  against 
the  individual  shareholders.  As  I  have  already  stated,  I 
do  not  concur  in  this  view:  but  in  the  case  in  the  Queen's 
Bench  the  policy  was  under  seal ;  and  the  point  was  not 
much  discussed  at  the  bar. 

The  case  of  Hassell  v.  Merchant  Traders^  Aaoda" 
Hon  (a),  in  the  Exchequer,  is  precisely  to  the  same 
effect. 

I  am,  therefore,  of  opinion  that  there  was  no  evidence 
of  any  joint  liability  of  the  defendants  to  go  to  the  jury, 
which  was  one  of  the  points  submitted  to  the  learned 
Chief  Justice,  and  stated  in  the  bill  of  exceptions ;  and 
that  the  final  judgment  of  the  Queen*s  Bench  ought  to 
be  reversed. 

(a)  4  Exch.  526. 
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Talfourd  J.  The  principal  question  in  this  case  is,  Q«eeii*«  Bench, 
whether  the  policy  of  insurance,  as  set  forth  in  the 
declaration,  or  as  adduced  in  evidence,  sustains  a  joint 
promise  whereby  the  defendants  below  promised  to  be- 
come insurers  to  the  plaintiff  below  of  the  sum  insured, 
and  to  perform  all  things  in  the  policy  contained  on 
their  part,  as  such  insurers  of  the  said  sum.  If  such 
promise  cannot  consist  with  the  policy  set  forth,  even  if 
it  were  expressly  made  by  all  the  members  of  the  Com- 
pany, under  the  circumstances  alleged  in  the  record,  the 
defendants  below  are  entitled  to  judgment  on  demurrer: 
if  it  may  so  consist,  but  is  not  substantiated  by  the 
policy  and  proofs  adduced,  the  plaintiff  below  failed  to 
establish  the  affirmative  of  the  issue  cast  on  him  by  the 
plea  of  Non  assumpsit  of  Gooden,  and  the  consequence 
must  be  a  venire  de  novo :  otherwise,  the  plaintiff  below 
is  entitled  to  retain  his  judgment.  I  think  that  the 
declaration,  which  expressly  alleges  a  joint  promise, 
which  avers  that  the  defendants  subscribed  the  policy, 
and  became  assurers^  and  which  may  import  that  the 
defimdants  form  the  entire  Company,  may  be  sustained, 
far  the  reasons  which  will  be  expressed  by  my  learned 
brother  Parke,  and  which  (as  this  is  not  the  point  that 
renders  the  delivery  of  separate  judgments  necessary)  I 
need  not  anticipate:  but  I  think  the  promise  stated, 
and  put  in  issue  by  the  plea  of  Non  assumpsit,  is  not 
aupported  by  the  proof. 

The  policy  produced  in  evidence,  headed  ''  The 
General  Maritime  Assurance  Company:^  *' capital,  one 
million,**  was  not  subscribed  by  the  defendants,  but  by 
three  directors  of  the  Company  in  which  the  defendants 
severally  held  shares. 

The    policy  in  its  earlier   passages   purports  to    be 
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VoiumeXVjiL  an  assuiiance  by  the  Company,  in  terms  which,  if  un- 
qualified, would  undoubtedly  imply  a  contract  by  all 
its  members.  But  these  terms  are  capable  of  qualifica- 
tion; and  the  question  is,  whether  they  receiye  it. 
Those  words  might  have  been  followed  by  stipulations 
clearly  shewing  that  the  capital  stock  alone  was  chaiged 
with  the  burthen  of  the  claims  of  the  assured,  so  as  to 
exclude  all  personal  responsibility  at  law  of  the  share- 
holders; and  still  the  general  terms  of  apparent  con- 
tract would  retain  their  natural  signification  and  force ; 
for  the  shareholders,  by  subjecting  their  funds  to  the 
claims  of  the  assured,  would  become,  in  the  sense  thus 
denoted,  assurers. 

Supposing  this  purpose  to  have  been  most  distinctly 
expressed,  it  could  not  be  contended  that  there  were 
inconsistent  intents  indicated  by  the  instrument,  a  gene- 
ral intent  by  the  Company  to  make  a  joint  contract, 
and  a  particular  intent  to  avoid  it,  and  that  the  general 
intent  ought  to  prevail,  as  when  inconsistent  intents  are 
apparent  in  a  devise;  but  the  language  which  might 
mean  one  thing  would  be  shewn  to  mean  another  thing, 
and  a  single  intent  would  be  adduced,  though  from 
apparently  inconsistent  language. 

The  clause  which  explains  the  sense  in  which  the 
Company  became  insurers  is  as  follows:  '^  And  it  is  de- 
clared and  agreed  by  and  between  the  said  Company  and 
the  assured  that  the  capital  stock  and  funds  of  the 
said  Company  shall  alone  be  Kable"  &c  (His  Lordship 
read  the  clause,  as  at  pp.  24, 25,  ante,  to  **  capital  stock.") 

In  the  construction  of  this  clause  a  question  arises 
preliminary  to  that  immediately  in  judgment:  What  is 
the  meaning  of  the  words  "capital  stock?"  Do  they 
imply  the  capital  of  "  one  million,"  in  which  the  public 
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are  invited  to  confide,  whether  paid  up  or  not;  or  only   QueenU  Bench. 

the  funds  which  may  be  actually  in  hand  when  the  loss        ^^^^' 

occurs?     On  this  point  the  learned  Judges  who  decided 

the  demurrer,  and  Lord  Campbell  C.  J.,  seem  to  differ ;  the 

former  partly  basing  their  judgment  on  the  position  that 

"the  fund  intended"  ''must  be  not  the  nominal  unpaid 

capita],  but  an  available  sum  in  hand  from  whatever 

source  derived,  and  not  expended  for  other  purposes"  (a); 

and  LfOrd   Campbell  ruling,  on  an  issue  in   this  case 

tiaTersing  the  alleged  sufficiency  of  the  capital  stock  to 

pay  the  plaintiff,  that  the  terms  mean  the  entire  capital 

which  the  shareholders  have  undertaken  to  subscribe. 

I  think   the   ruling  of  Jx)rd  Campbell  on   this   point 

correct,  subject  to  the  limitation  which  I  also  think  the 

subsequent  words  introduce. 

The  policy,  having  thus  denoted  to  the  insured  that 

^he  fund  provided  for  his  indemnity  consists  only  of  the 

entire  capital,  proceeds  further  to  provide  that,  inasmuch 

as  the  aggregate  capital  consists  of  subscriptions  from 

many  persons,  it  is  intended  to  prevent  the  possibility 

of  thoee  who  may  contribute  their  full  proportions  he^ 

coming  liable  for  the  failure  of  others ;  and  therefore  in 

the  lai^gest  and  fullest  language  limits,  or  seeks  to  limit, 

the  responsibility  of  each  individual  proprietor  to  the 

amount  of  his  shares.     How  can  this  purpose  be  effected 

bot  by  construing  the  language  as  creating  at  most  an 

iodividual  liability  in  each  proprietor  to  the  extent  of 

his  shares?  And  this  can  only  be  effected  by  regarding 

the  contract,  if  any  except  by  the  subscribing  directors, 

«8  a  contract  by  each.     If  the  contract  is  jointly  made 

by  all  to  pay  the  sum  assured  by  each  policy,  subject 


(a)  See  tlie  judgment  of  Mr.  Justice  Cokridffe,  in  19  Law  J.  (N.  S,) 
H  B,  40. 
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Volume  xv I  J  I,  onlj  to  the  conditiou  that  the  capital^  paid  up  and  un- 
^^^^'  paid  together,  shall  be  sufficient  to  meet  the  demands  of 
the  assured,  it  is  obvious  that  any  proprietor  who  may 
be  selected  for  attack,  although  he  has  psud  up  his  full 
contribution  to  the  stock,  may  be  charged,  by  executions 
against  his  goods  or  his  person,  to  a  ruinous  extent; 
that  is  to  incur  the  precise  mischief  against  which  the 
language  would  seem  to  exempt  him.  It  may  be  said 
that  great  inconvenience  would  follow  from  holding 
each  proprietor  severally  liable  to  the  assured  to  the 
amount  of  bis  unpaid  shares ;  and  this,  no  doubt,  is 
so;  but  the  probability  is,  that  the  parties  who  have 
effected  insurances  on  similar  policies,  thus  inartificially 
framed,  have  looked  to  the  fund  subscribed  for,  and  to 
its  just  administration  by  the  directors,  and  have  not 
contemplated  a  resort  to  the  individual  responsibility 
of  a  number  of  unnamed,  and  probably  unknown,  share- 
holders; unless,  indeed,  they  have  regarded  (as  they  may 
do,  on  the  authority  of  the  Court  of  Exchequer  in 
Dawson  v.  Wrench  (a)  )  the  signing  directors  as  con- 
tracting for  the  truth  of  the  representation  of  the  policy, 
and  for  the  due  collection  and  administration  of  the 
funds  of  the  Company. 

Unless  the  words  of  the  proviso  have  the  meaning 
it  seems  to  me  they  bear,  I  cannot  attribute  to  them 
any ;  for,  if  they  import  only  an  internal  regulation  of 
the  Company,  they  are  foreign  to  the  relations  between 
the  Company  and  the  assured;  and,  if  they  bear 
this  meaning,  I  think  they  are  irreconcileable  with  the 
joint  promise  alleged  to  have  been  made  by  the  plaintifis 
in  error. 


(a)  3  Bxch.  359. 
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For  these  reasons  I  think  the  issue  on  the  plea  of  gu««'«  Btnch, 
Non  Assumpsit  is  unsupported  by  the  evidence,  and  that        ^^^^' 
there  must  be  a  venire  de  novo. 


WiLLiAifs  J.  I  am  of  opinion  that  the  direction  of 
the  Judge  to  the  jury  on  the  trial  of  this  cause  was 
unexceptionable,  and  that  the  judgment  ought  to  be 
affirmed. 

Although  I  have  the  misfortune  to  differ  from  the 
majority  of  my  learned  brethren  in  this  respect,  yet  we 
all  agree,  I  believe,  in  thinking  that  no  objection  can 
be  made  in  support  of  the  writ  of  error  on  the  ground 
that  the  Company  (of  which  the  defendants  below  were 
proved  to  be  members)  did  not  authorize  the  making  of 
the  policy  on  which  the  action  is  founded.  No  such 
point  is  properly  raised  on  the  bill  of  exceptions.  It 
must,  therefore,  be  taken  that  it  was  duly  proved  at  the 
trial  that  the  defendants  below,  together  with  the  other 
members  of  2%e  General  Maritime  Assurance  Company^ 
entered  into  such  a  contract  with  the  plaintiff  as  is 
constituted  by  the  terms  of  the  policy. 

It  was,  however,  contended,  on  behalf  of  the  defendants 
below,  that  those  terms  do  not  amount  to  a  joint  contract 
by  them  and  all  the  other  members  of  the  Company,  but 
to  a  several  one  with  each  of  them ;  and  consequently 
that  the  declaration,  being  founded  on  a  supposed  joint 
contract,  was  not  sustained  by  the  evidence;  and  that 
the  Judge  ought  accordingly  to  have  directed  the  jury 
to  find  for  the  defendant  on  the  issue  joined  on  the  plea 
of  Non  Assumpsit  But  I  am  of  opinion  that  the 
terms  of  the  policy  constitute  a  joint  contract  by  all 
the  members  of  the  Company,  and  that,  therefore,  this 
exception  fails. 
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With  respect  to  the  form  of  the  policy,  the  Company, 
in  the  ordinary  way  and  in  the  ordinary  form,  become 
the  assurers  of  the  ship  on  the  specified  terms,  and 
promise  to  perform  those  terms,  and  acknowledge  the 
receipt  of  the  premium  as  the  consideration  of  their 
promise;  and,  but  for  the  introduction  of  the  special 
clauses  hereafter  to  be  considered,  this  would  be  the 
plainest  possible  case  of  a  commercial  association  of 
assurers  entering  into  a  contract  of  assurance  for  the 
joint  benefit  of  all  the  partners,  in  the  ordinary  course  of 
their  partnership  business. 

But  it  is  specially  stipulated  that  the  capital  stock 
(which  in  the  heading  of  the  policy  is  stated  to  be 
one  million)  shall  alone  be  liable  to  answer  any  claim 
under  the  policy;  and  it  has  been  held  in  several 
decided  cases  (and  seems  to  be  undisputed)  that,  by. 
reason  of  this  stipulation,  it  b  a  good  plea  in  bar  of  any 
such  claim,  that  the  Company  have  no  assets  to  meet  it, 
inasmuch  as  they  have  spent  the  whole  of  that  capital 
stock. 

There  is,  however,  a  further  special  stipulation,  which 
is  said  to  demonstrate  that  the  contract  is  not  joint  by 
all,  but  several  by  each  of  the  members  who  authorized 
the  policy  to  be  made ;  viz.,  it  is  carefully  stipulated  that 
no  proprietor  shall  be  in  anywise  charged  by  reason  of 
the  policy  beyond  his  share  in  the  capital  stock;  and 
it  is  mentioned  as  one  of  the  principles  on  which  the 
Company  is  founded,  that  the  responsibility  of  the 
individual  proprietors  shall,  in  all  ca^es  and  under  all 
circumstances,  be  limited  to  their  shares  in  the  capital 
stock.  It  is  argued,  in  support  of  the  writ  of  error,  that 
this  shews  that  each  member  contracts,  not  jointly,  but 
severally,  to  bear  the  loss  in  proportion  to  his  share  or 
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shares.     It  may  be  observedy  however,  (as  was  pointed  Qveen'i  Bench. 

1852 
oat  by  Lord  Denman  C.  J.,  in  giving  the  judgment  of '___ 

the  Court  in  Halhet  v.  Merchant  Traders'  Company  {a)) 

that  there  is  no  provision  that,  when  a  shareholder  has 

paid  up  the  full  amount  to  the  Company,  he  shall  not  be 

liable,  in  proportion  to  his  share,  to  the  assured.     His 

responsibility,  it  is  conceded,  is  to  exist,  but  is  to  be 

limited  to  the  amount  of  his  share;   and  it  seems  to 

follow  that  he  could  not  be  allowed  to  plead  that  he  is 

not  responsible  to  that  amount  because  he  has  paid  up 

the  whole  of  his   shares  (that  payment  having  been 

made,  perhaps,  since  the  plaintiff's  policy  was  effected, 

and  the  money  appropriated  to  claims  on  the  Company 

which   have   arisen    later   than   the   plaintiff's  claim). 

Suppose,  then,  an  action  brought  against  a  single  share- 

•  bolder  on  the  supposed  several  contract  (contained  in  a 

policy  such  as  the  present),  where  there  has  been  an 

iodispatable  loss  recoverable  under  the  policy.     Practi- 

^^allj  speaking,  if  the  Company  were  solvent,  no  defence 

^oald  be  made,  and  the  loss  would  be  paid.     But  sup- 

(Mee  the  Company  to  be  insolvent  and  the  capital  stock 

Xjo  have  been  all  spent:  must  the  defendant,  at  his  peril, 

^iscertain  the  amount  of  the  loss,  and  whether  it  exceeds 

^^e  amount  of  the  shares  he  holds ;  and,  if  it  does  not, 

confess  the  action;  and,  if  it  does,  plead  payment  of 

Xnoney  into  Court  to  the  amount  of  his  shares,  and,  as 

X.O  the  residue,  that  he  is  only  a  shareholder  to  the 

amount  he  has  paid  into  Court? 

This  seems  to  be  the  only  course  of  pleading  open, 

unless,  indeed,  he  had  paid  up  all  his  shares,  and  it 

were  competent  to  him  (notwithstanding  the  difficulties 


(a)  13  Q.  B.  962,  3. 
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Volume  xvrir,  which  I  have  above  suggested)  to  plead  that  fact  as  in 
^^^^'  itself  a  bar  to  the  action.  But  in  neither  case  would 
there  be  any  room  for  the  plea  in  bar  which,  by  the 
supposition,  is  afforded  by  the  earlier  special  clause, 
viz.,  that  the  capital  stock  of  the  Company  has  been 
exhausted;  for  that  would  be  altogether  immaterial  if  the 
defendant's  liability  is  to  extend  and  to  be  confined  to 
the  amount  of  his  own  share.  The  only  answer  to  this 
difficulty  is  the  proposition  contended  for  by  Mr.  Peaeoehy 
viz.,  that  the  signature  of  the  policy  by  the  directors 
enures  to  make  it  a  joint  contract,  on  their  part,  to  pay 
all  just  claims  on  the  policy,  provided  the  capital  stock 
be  sufficient ;  and  that  the  rest  of  the  Company,  who 
have  authorized  the  making  of  the  policy  on  their  behalf 
but  have  not  signed  it,  contract  severally^  and  not  jointly, 
and  contract  only  to  pay  in  proportion  to  their  own  shares. 
I  am,  however,  of  opinion  that  the  signature  of  the 
directors  has  no  such  operation.  It  purports  merely  to 
testify  the  contract,  and  that  the  Company  are  content 
with  the  assurance.  And  there  is  nothing  in  the  language, 
or  the  nature,  of  the  instrument  which  indicates  that  those 
who  subscribe  it  intend,  by  reason  or  by  force  of  their 
signature,  to  increase  their  liability  beyond  that  of  the 
other  contracting  parties,  or  to  do  anything  more  than 
to  authenticate  the  instrument  as  a  policy  under  which 
the  Company  have  become  the  assurers. 

It  is  not  required  by  law  that  such  a  contract  should 
be  signed  by  those  who  are  to  be  chaiiged  by  it.  I  feel 
it,  therefore,  difficult  to  understand  how  the  signature, 
not  being  necessary  for  the  validity  of  the  contract,  nor 
in  any  way  of  the  essence  of  it,  can  be  capable  of  varying 
its  meaning  or  effect ;  or  how  either  the  members  who, 
being  directors,  signed  it,  or  the  other  members  of  the 
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CompaDjy  bj  whose  actual  authority  such  a  contract  was  QtutH*$  Bench, 

made^  purporting  to  be  made  on  their  behalf,  can  be  at  _ 

all  in  a  different  condition  from  that  in  which  they  would 

have  been  if  the  instrument  had  not  been  signed  at  all, 

or  had  been  signed  by  all  the  members  individually, 

instead  of  being  signed  by  some  of  them  on  the  behalf 

and  by  the  authority  of  the  rest. 

I  therefore  think  that  the  plaintiSs  in  error  cannot 
sustain  the  proposition  that  the  liability  of  the  directors 
who  signed  the  policy  is  different  from  that  of  the  .other 
members  of  the  Company  who  authorized  the  signature. 
And,  if  their  liability  be  identical,  another  argument  arises 
against  the  validity  of  the  plea  in  an  action  against  a 
single  member,  that  he  has  paid  up  all  his  shares.  For, 
if  this  were  a  good  plea,  and  all  the  shares  were  paid 
op,  it  is  obvious  that  each  member  would  have  a  good 
anawer  to  an  action  against  him ;  and  therefore,  unless 
a  joint  action  could  be  maintained  against  all,  no  action 
whatever  would  lie  on  the  policy,  notwithstanding  the 
capital  stock  of  the  Company  were  fully  sufficient  to 
answer  the  claims. 

Perhaps  the  proper  explanation  of  the  matter  is,  that 
this  form  of  policy  was  introduced  in  earlier  times,  when 
the  system  of  allowing  the  shareholders  to  keep  back 
part  of  the  money  due  on  their  shares  was  unknown ; 
and  therefore  the  policy  assumes  that  there  is  a  capital 
atock  of  a  million,  in  the  sense  that  every  member  has 
actually  brought  the  whole  amount  of  his  share  into  the 
partnership  stock :  and  it  is  accordingly  stipulated  that 
recourse  shall  only  be  had  to  this  fund  for  satisfaction  of 
all  claims  under  the  policy.  If,  therefore,  all  the  capital 
Wock  should  happen  to  be  spent,  this  will  be  an  answer 
to  any  such  claim  in  any  action,  whether  brought  against 
«•         F  2 
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members,  having  already  contributed  the  whole  amount 

of  their  shares,  cannot  be  compelled  to  pay  more,  or  be 
made  further  responsible,  as  they  might  have  been  but 
for  these  special  clauses.  If  this  be  so,  the  whole  diffi- 
culty arises  from  the  members  choosing  to  sanction  the 
modern  practice  of  allowing  part  of  the  capital  stock  to 
remain  in  the  shape  of  money  unpaid  upon  the  shares, 
and  thus  introducing  the  question  of  one  member  being 
responsible  for  another  paying  up  his  shares;  which 
could  not  possibly  arise  if  the  theory  of  such  partnerships 
were  carried  into  due  effect,  and  the  capital  really  existed 
in  the  shape  of  contributed  capital  stock. 

Unless  the  policy  will  admit  of  this  construction, 
I  think  that  the  latter  special  clause  must  be  neglected 
in  construction,  as  being  repugnant  to  the  general  effect 
of  the  contract,  which,  in  my  opinion,  is  a  joint  contract 
of  assurance  by  several  assurers.  If  such  a  contract  con- 
tains stipulations  restraining  the  necessary  legal  conse- 
quences of  it,  they  must  be  rejected  as  impracticable  in 
law,  in  like  manner  as  was  done  in  the  case  of  FumicaU 
V.  Coombes  (a),  where  the  defendants  had  entered  into 
a  personal  covenant,  and  then  endeavoured,  by  the 
introduction  of  a  proviso,  to  relieve  themselves  from  all 
personal  liability. 

It  was  also  contended,  on  behalf  of  the  plaintiffs  in 
error,  that  the  Court  of  Queen's  Bench  had  erroneously 
given  judgment  on  the  demurrer  for  the  plaintiff  below. 
But  I  am  of  opinion  that  the  judgment  of  that  Court 
was  right.  On  this  question,  however,  as  I  do  not  differ, 
I  believe,  from  any  other  member  of  the  Court,  I  do  not 


(a)  5  Man.  ^  G.  736. 
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deem  it  necessaiy  to  explain  the  grounds  of  my  own  Queen's  Bench. 

opinion.  

On  these  grounds  I  think  the  judgment  of  the  Court     ^allett 

below  ought,  in  all  respects,  to  be  affirmed.  Dowoall. 

Platt  B.     The  declaration  in  this  case  is  upon  a       phuB. 
policy  of  insurance,  which  policy  of  insurance  contains 
this  clause:    It  is  ^^ agreed   by  and   between    the  said 
Company  and  the  assured  that  the  capital  stock  and 
funds  of  the  said  Company,  shall  alone  be  liable*'  &c. 
(His  Lordship  read  the  clause  set  out,  antd,  pp.,  24,  5, 
to  *' shares   in   the  capital   stock.")     The  declaration, 
liaving  set  forth  a  policy  of  that  description,  goes  on  to 
charge  a  general  promise  on  the  part  of  the  five  defend- 
ants, who  were  shareholders  in  this  Company,  only,  and 
the  breach  assigned  is  as  upon  a  joint  and   personal 
assumption  of  responsibility  by  them.     To  this  declara- 
tion one  of  the  defendants  demurred. 

With  regard  to  that  demurrer  it  is  sufficient  to  say 
that  the  judgment  of  the  Court  may  be  founded  upon 
other  parts  of  the  objections  to  this  record  without 
deciding  upon  the  validity  of  that  demurrer.  Upon  the 
question  raised  by  that  I  have  considerable  doubt;  but 
another  of  the  defendants  has  pleaded,  amongst  other 
pleas,  Non  assumpsit,  raising  therefore  the  question  of 
the  promise  as  stated  upon  the  record,  natnely,  whether 
he  made  such  a  promise  or  not,  or  whether  there  was  a 
joint  promise  (I  should  rather  say)  made  by  the  five 
defendants  in  the  manner  in  which  it  is  stated  upon  the 
record. 

At  the  trial  it  was  objected  that  there  was  no  evi- 
dence to  support  that  promise,  it  appearing  by  the 
production  of  the  deed  of  settlement,  by  the  reading  of 
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'        that  the  premises  were  not,  as  was  contended  on  the  part 

Hallett  ^f  ^j^g  defendant,  suflScient  from  which  to  draw  the  con- 
DowDALL.  elusion  of  liability.  The  manner  in  which  the  points 
PiauB.  ^e  taken  is  this:  that,  upon  the  several  matters  as 
produced  in  evidence,  the  Chief  Justice  ought  to  have 
directed  the  jury  to  find  a  verdict  for  James  Gooden  on 
the  issue  first  joined;  first,  because  no  action  at  law 
would  lie  upon  the  said  policy ;  secondly,  that  the 
defendants  were  not  jointly  liable  upon  the  said  policy 
if  liable  at  all,  but  severally  only ;  thirdly,  that  no  action 
would  lie  upon  the  said  policy  against  Gooden^  inasmuch 
as  he  had  not  signed  the  policy  ;  fourthly,  that  the 
promise  alleged  in  the  first  count  of  the  declaration  is 
not  proved,  inasmuch  as  the  promise  alleged  was  a  general 
promise  by  the  defendants  to  become  and  be  assurers. 
Those  are  the  points  raised.  Now  it  was  contended  in 
the  course  of  the  argument  that  this  was,  in  fact,  an 
attempt  on  the  part  of  partners  to  do  that  which  the  law 
would  not  permit;  and  it  seems  to  me,  I  own,  that  that 
proposition  was  founded  on  a  fallacy;  because  there  is 
no  magic  in  a  number  of  persons  becoming  partners, 
which  will  prevent  them  from  acting  independently  with 
persons  with  whom  they  contract;  and  the  general 
responsibility,  beyond  all  question,  may  be  modified 
and  varied.  If  partners  jointly  contract  without  in  any 
manner  restricting  or  qualifying  their  responsibility, 
there  is  no  doubt  they  are  jointly,  personally  and 
generally  responsible.  So,  an  agreement  among  them- 
selves, unknown  to  the  party  with  whom  they  contract, 
would  not  vary  that  general  liability :  but,  if  the  party 
with  whom  they  contract  should,  by  the  terms  of  the 
bargain,  agree  that  their  responsibility  should  vary  from 


XV.  VICTORIA.  71 

the  ordinary  regponsibilitj,  he  may  be  bound  and  he  Queen'B  Bench, 
would  be   bound  by   that  variation.     What  objection  *' 

could   be  raised  to  a  contract  by  which   four  parties     Hallett 
agreed  to  buy  of  a  merchant  merchandize  upon  the     Dowoall. 
terms  of  one  of  them  paying  half  the  price  and  the  three       p^att  B. 
others  paying  each  a  third  of  the  remainder,  and   by 
which  it  was  distinctly  stipulated  between  the  buyer  and 
the  seller  that  the  seller  should  not  be  entitled  to  demand 
except  in  the  several  proportions,  and  severally  against 
the  different  partners?    Is  that  an   illegal   contract? 
Is  the  law  to  make  a  contract  which  the  parties  never 
contemplated?    That  is  the   baigain  which  they  have 
made;  and  that  is  the  bargain  by  which  all  ought  to 
be  bound.     It  is  no  answer  to  say  that  they  contracted 
88  partners,  and  that  by  the  general  law  partners  are 
Jointly  liable.    In   the  case  supposed  they  would  not 
We  contracted  on  that  footing.     There  is  a  fallacy  in 
the  argument  that  the  parties  do  not  contract  here  upon 
tliat  footing,  they  being  partners,  and,  in  the  case  sup- 
poaedy  have  contracted  but  not  generally.    The  terms  of 
t.1ie  contract  would  regulate  the  application  of  the  law 
l>nmded  it  did  not  infringe  it  by  illegality.     By  these 
terms  the  parties  assumed,  and  the  seller  was  content  to 
cux^ept,  a  qualified  and  defined  responsibility ;  and  what 
could  the  seller  exact  more? 

Now  upon  the  evidence  it  appears  that  the  policy  was 
made  according  to  the  deed  of  settlement;  and,  accord- 
ing to  the  deed  of  settlement,  no  power  whatever  was 
given,  to  the  directors  to  bind  the  shareholders  jointly 
and  personally.  The  contract,  therefore,  which  is 
produced  in  evidence,  and  which  binds  Gooden  by 
reason  of  the  signatures  of  the  directors  (and  that  is  the 
only  link  by  which  he  is  connected  with  the  contract 
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L_  the  power  contained  in  the  deed  of  settlement.     Does 

Uallett  ^j^^j  power  extend  to  contracts  in  the  general  manner 
DowDALL.  \^  which  it  is  stated  in  the  record  where  the  allegation 
Piatt  B.  ^^  ^^^  promise  is  made  ?  Most  certainly  not  It  is  no 
evidence  of  a  contract  made  by  them,  unless  pursuant  to 
the  deed  of  settlement ;  no  evidence  whatever  of  another 
contract  as  alleged  upon  the  record :  and  for  that  reason 
I  think  that,  upon  the  bill  of  exceptions  tendered  to 
the  ruling  of  my  Lord  Campbell  at  the  trial,  upon  the 
objections  taken,  and  which  appear  upon  that  bill  of 
exceptions,  the  defendants,  that  is  the  defendant  Goaden^ 
ought  to  have  had  the  verdict  upon  that  plea. 

With  regard  to  the  question  whether  separate  actions 
may  be  brought  upon  this  contract  against  the  several 
shareholders :  possibly  the  contract  may  be  of  that 
description  as  to  enable  the  parties  to  sue  the  persons 
who  sign  as  directors,  or  to  sue  any  one  of  the  several 
parties  who  would  be  liable,  to  the  extent  of  their  unpaid 
contributions  to  the  capital.  It  is  clear  that  a  separate 
liability  of  that  kind  has  been  sanctioned  by  the  decisions 
of  the  courts  of  justice,  because  in  the  Court  of  Exche- 
quer, and  also  in  the  Court  of  Queen's  Bench,  the  cases 
that  have  been  cited  of  Halket  v.  Merchant  Traders* 
Company  (a)  and  Hassell  v.  27ie  Merchant  Traders* 
Association  (fi)  shew  that  that  several  liability,  and  the 
limitation  of  the  responsibility  in  respect  of  the  several 
liability,  have  been  sanctioned  by  the  Courts.  However, 
I  do  not  desire  to  be  bound  by  any  opinion  I  should  form 
upon  this  part  of  the  case:  still  I  think  there  is  consider- 
able difficulty  in  making  a  contract  with  two  aspects, 

(a)  \3Q,  B.  960.  (b)  4  Exch,  625. 
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and  great  diflicaltj  as  it  strikes  me^  in  that  respect,  as  QueenU  Bench. 
regards  this  particular  contract.  Therefore,  with  respect 
to  that,  I  b^  to  be  understood  as  not  expressing  any 
opinion ;  but,  inasmuch  as  the  evidence  upon  the  trial,  in 
my  judgment,  did  not  support  the  case  upon  the  plea  of 
Non  assumpsit,  on  that  ground  I  think  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  ought  to  be 
reversed. 


Hallett 

V. 
DOWDALL. 

PlaU  U. 


Cbesswell  J.     This  was  an  action  against  five  per- 
sons on  a  policy  of  assurance.     The  declaration  alleged 
that  the  defendants  were  proprietors  and  shareholders 
of  and    partners  in  a  certain   Company  called  ^^  7^ 
General  Maritime  Assurance  Company^  and   that   the 
plaintiff  effected  a  policy  with  the  Company  on  ship 
^r  twelve  months.     The  policy  was  then  set  out;  and 
^be  declaration  proceeded  to  aver  that,  in  consideration 
tliat  the  plaintiff,  at  the  request  of  the  defendants,  paid 
^.  certain  sum  as  premium  for  the  insurance  of  1100/., 
4iid  undertook  to  perform  all  things  in  the  policy  on 
^lie  part  of  the  assured  to  be  performed,  the  defendants 
Vindertook  that  they  would  become  insurers  of  the  said 
^am,  and  to  perform  all  things  in  the  policy  on  their 
^part,  as  insurers,  to  be  performed,  and  then  became  in- 
surers, and  subscribed  the  policy.     The  declaration  then 
mverred  a  loss ;  that  the  capital  stock  of  the  Company 
Mas  sufficient  to  pay,  but  that  the  defendants  had  not 
paid,  &c. 

On  demurrer  by  one  of  the  defendants,  the  (!!ourt  Oi 

Queen's  Bench  decided  that  the  declaration  was  good. 

Tbey  must,  therefore,  have   held    that   it  disclosed  a 

joint  contract  enforceable  at  law.      Now,  the  contract 

^as  no  otherwise  shewn  than  by  the  averment  that  the 
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Volume  XVI 11.  defendants  were  shareholders  of  and  partners  in  The 
^^^^'  General  Maritime  Insurance  Company;  a  recital  of  the 
policy^  as  made  between  the  assured  and  the  Company ; 
and  an  averment  that  the  defendants  promised  that  they 
would  become  and  be  insurers  to  the  plaintiff  of  the 
sum  insured,  and  would  perform  all  things  in  the  policy 
contained  on  their  part,  as  such  insurers  of  the  said 
sum,  to  be  performed,  and  that  the  defendants  then  duly 
subscribed  the  policy,  which  would  make  no  difference, 
for  they  might  very  well  contract  to  become  insurers 
without  subscribing  it ;  and,  if,  in  the  absence  of  their 
subscription,  it  would  have  been  a  several  and  not  a 
joint  contract,  the  subscription  would  not  alter  it.  The 
promise  is  laid  merely  as  a  promise  to  perform  what  the 
policy  contained  on  their  part  to  be  performed ;  and,  if 
the  policy  did  not  contain  anything  to  be  performed  by 
them  jointly,  the  promise  would  not  enure  as  a  joint 
promise.  The  natural  meaning  of  the  words  is,  that 
they  promised  according  to  the  contract  contained  in 
the  policy.  If  the  contract  was  joint,  the  promise  would 
be  joint ;  if  several,  the  promise  would  be  construed  as 
several.  I  apprehend,  therefore,  that  the  Court  of 
Queen's  Bench  must  have  been  of  opinion  that  the 
contract  as  set  out,  independently  of  the  promise,  was 
joint ;  and  the  language  which  they  are  reported  to  have 
used  is  not  consistent  with  any  other  view  of  the  case. 
I  am  of  opinion  that  their  judgment  was  right,  and  that 
the  declaration  shews  a  joint  contract  by  those  who 
entered  into  the  obligations  which  it  contains,  whatever 
those  obligations  may  be ;  and  that  such  contract  may  be 
enforced  by  action  at  law. 

Some  of  the  defendants  pleaded  Non  assumpsit,  and 
various  other   pleas,   raising .  issues,  which  were    tried 
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before  Lord  Campbell  C.  J.,  in  London  ;  when  a  bill  of  Qveeii*f  Bench. 

exceptions  was  tendered  to  his  Lordship's  direction  to  ^ '__ 

the  jury  on  several  points,  of  which  it  is  necessary  to 
observe  npon  two  only. 

The  first  question  so  raised  was  on  the  plea  of  Non 
Assumpsit,  viz.  whether  all  the  defendants  became  in- 
surers by  the  policy,  or,  in  other  words,  whether  the 
contract  of  insurance  was  made  in  a  manner  and  by 
persons  competent  to  act  for  and  bind  the  defendants, 
being  members  of  and  shareholders  in  the  Company. 
In  order  to  prove  the  aflSrmative,  the  plaintiff  put  in 
evidence  the  deed  of  settlement,  whereby  the  defend- 
ants and  others  formed  themselves  into  a  Company  or 
partnership^  by  and  under  the  name  of  "  The  General 
Maritime  Assurance  Cmnpany^  for  the  purpose  of  carry- 
ing on  the  business  of  underwriters  of  maritime  risks. 

The  policy  also  was  put  in  evidence.     It  was  issued 
bjr  the  Company,  in  the  form  always  used  by  them ;  and 
Oo  question  was  made  as  to  the  propriety  of  issuing 
l^licies  in  that  form :  and  it  was  signed  by  three  mem- 
bers or  shareholders,  who  were  also  directors.     If  the 
^^ase  is  looked  at  as  one  of  an  ordinary  copartnership, 
^he  contract  of  insurance,  having  been  made  by  three 
wnembers  of  the  firm,  in  the  name  of  the  firm,  and  in 
mhe  course  of  the  business  carried  on  by  the  firm,  is 
binding  upon  all  the  members.     If  it  is  considered  in  a 
different  point  of  view  because  the  copartnership  ap- 
pears to  be  a  joint  stock  Company,  and  it  is  considered 
necessary  to  shew  that  the  directors  had  authority  by 
the  deed  of  settlement  to  make  such  contract,  I  think 
it  appears  that  they  had.     It  was  not  objected  that  the 
policy  was  not  in  conformity  with  the  deed  of  settle- 
ment;   the    directors,   therefore,   in    issuing    it,   acted 
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Foiumexriii,  within  the  limits  of  the  authority  conferred  upon  them ; 
*  and  their  contract  was  the  contract  of  all  the  copartners, 

just  as  much  as  if  each  member  had  signed  it  On  Non 
Assumpsit,  therefore,  it  must  be  held  that  the  defendants 
entered  into  the  contract  alleged  in  the  policy.  But  on 
Non  Assumpsit  it  is  also  said  that  the  declaration  is  on 
a  joint  contract,  and  that  the  policy  shewed  a  several 
contract  only,  and  that  there  was  no  evidence  of  a  joint 
contract  Neither  the  directors  nor  any  other  member 
of  the  copartnership  had  authority  to  act  for  the  other 
members,  except  in  their  capacity  of  copartners.  They 
could  make  no  contracts  for  them  as  individuals;  and 
therefore  the  contract  in  question  must  either  bind  them 
jointly  or  not  at  all.  The  policy  was  correctly  set  out 
in  the  declaration ;  and  it  has  been  held  on  demurrer 
that  the  declaration  discloses  a  joint  contract,  which,  as 
I  have  already  stated,  I  apprehend  is  to  be  collected 
from  the  policy  as  set  out,  independently  of  the  promise 
alleged  to  have  been  made  by  the  defendants. 

Let  us  look  at  the  terms  in  which  the  policy  is  made. 
It  is  headed :  "  The  General  Maritime  Insurance  Comr 
pany:^  **  Capital,  one  million ;''  importing  that  it  is  a 
policy  of  the  Company.  Then,  in  describing  the  risks 
against  which  the  insurance  was  made,  it  says,  *'  touching 
(he  adventures  and  perils  which  the  said  Company  are 
contented  to  bear,  and  do  take  upon  themselves,"  not 
^^  which  the  members  of  the  Company  are  contented  *' 
&C.,  ''and  do  take  upon  themselves  respectively."  Again : 
as  to  the  expence  of  suing,  labouring  &c.  by  the  assured, 
it  says:  ''to  the  charges  whereof  the  said  Company  will 
contribute  according  to  the  rate  and  quantity  of  the 
sum  herein  assured.  And  it  is  declared  and  agreed,  by 
and  between  the  said  Company  and  the  assured,"  &c. 
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Again :  *^  And  further,  it  is  agreed  by  the  said  Company   Queen*i  Bewh. 
that  this  writing  or  policy  of  assurance  shall  be  of  as  * 

much  force,"  &c.     "  And  so  the  said  Company  are  con- 
tented and  do"  "  bind  themselves  and  their  successors  to 
the  assured"  "  for  the  tnie  performance  of  the  premises, 
confessing  themselves  paid  the  consideration  due  unto 
the  said  Company  for  this  assurance."  Read  '^  copartner- 
ship" for  "Company,"  and  it  would  seem  impossible  to 
c^ontend  that  the  engagements  entered  into  are  not  joint. 
I  now  proceed  to  consider  what  the  contract  entered 
into  is.     Undoubtedly  it  is  a  contract  of  insurance. 
The  policy  begins  by  stating  that  Bushby  8f  Co.  cause 
themselves  to  be  assured,  and  the  Company  bind  them- 
selves for  the  performance  of  the  premises  in  the  policy 
(whatever  they  may  be),  confessing  themselves  paid  the 
Pi^miam  for  that  assurance.    They  undertake  to  insure ; 
^t)d  we  must  look  to  the  earlier  part  of  the  policy  to  see 
^^ainst  what  they  insure:   and  there  the  risks  usually 
^r^serted  in  such  policies  are  found.     Now,  by  insuring 
^^ainst  certain  risks,  they  undertake  to  indemnify  against 
'^Iriem*     But  now  we  come  to  the  provision,  that  the 
^^apital  stock  and  funds  of  the  Company  shall  alone  be 
liable  to  make  good  demands;  which  has  been  construed 
^iA  a  proviso  upon  the  general  contract  to  indemnify, 
^^hich  must,  therefore,  be  read,  that  the  Company  under- 
%«ke  to  indemnify  against  the  risks  enumerated,  pro- 
^^ided  the  capital  stock  and  funds  are  sufficient  for  that 
X>nrpo6e;  Gumey  v.  Rawlins  {a\  Dawson  v.  Wrench  {b). 
rrhis  latter  action  was  brought  against  the  parties  who 
»gned  the  policy,  but  they  signed  on   behalf  of  the 
Company  generally ;  and,  if  they  had  authority  to  do 


(a)  ^M.iW.  87. 


(6)  3  B*fA.  359. 
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FohmuXViri.  SO,  were  no  more  bound  than  any  other  members  of  it 
They  did  not  undertake  otherwise,  or  with  any  more  ex- 
Hallbtt  tensive  liabilities,  than  as  members  of  the  co-partnership. 
DowDALL.  We  now  come  to  the  consideration  of  the  clause  in 
Q^g^g^^j  the  policy,  that  no  proprietor  of  the  Company  shall  be 
in  anywise  subject  or  liable  to  any  claims  or  demands, 
nor  in  any  way  be  charged  by  reason  of  this  policy 
beyond  the  amount  of  his  or  her  share  or  shares  in  the 
capital  stock  of  the  said  Company,  it  being  one  of  the 
original  and  fundamental  principles  of  the  Company 
that  the  responsibility  of  the  individual  proprietors  shall, 
in  all  cases  and  under  all  circumstances,  be  limited  to 
their  respective  shares  in  the  said  capital  stock.  It  is 
not  very  easy  to  determine  the  meaning  of  this  provisa 
In  considering  it,  perhaps  we  should  assume  that 
the  Company  are  in  possession  of  the  whole  of  the 
capital  which  they  profess  to  have ;  that  is,  a  capital 
equal  to  the  whole  amount  of  the  shares  held  by  the 
different  members,  or,  in  other  words,  that  the  whole 
has  been  paid  up.  If  that  were  so,  inasmuch  as  by 
the  condition  in  the  policy  the  assured  are  only  to  be 
paid  if  the  stock  suffices,  if  they  establish  a  right  to  be 
paid,  there  must  be  a  fund  adequate  to  make  the  pay- 
ment, and  any  individual  proprietor  affected  by  a  judg- 
ment would  have  a  fund  to  resort  to  for  indemnify; 
and  the  deed  of  settlement  provides  for  indemnifying 
the  individual  proprietor  in  such  cases.  If  this  proviso 
is  construed  to  mean  that  the  individuals  shall  have 
such  indemnity,  there  is  nothing  in  it  repugnant  to  the 
primary  contract  contuned  in  the  pojicy.  If  it  is  con- 
strued so  as  to  compel  the  assured  to  sue  each  separately 
for  his  share  of  the  loss,  it  is  repugnant  to  the  original 
joint  contract  to   pay  if  the   fimds   of  the    Company 
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suflBce.     Again :  there  is  no  stipulation  that  each  shall  QueetCs  Bench. 

pay  only  a  part  of  the  loss  in  proportion  to  his  share  in 

the  joint  stock  of  the  Company,  but  that  he  shall  not  b}/ 

this  paUcy  be  made  liable  to  more  than  the  amount  of 

his  shares.    Construing  that  strictly,  any  one  shareholcter     crtttweUJ, 

might,  upon  every  policy  issued  by  the  Company,  be 

compelled  to  pay  a  portion  of  the  loss  equal  to  the  whole 

amount  of  his  shares ;  a  situation  not  much  preferable 

to  that  from  which  these  defendants  seek   to  escape. 

I  am,  therefore,  much  diq)osed  to  think  that  the  clause 

in   question   is   incapable  of  receiving  any  intelligible 

meaning ;   and,^  if  insensible   or  uncertain,  it  must  be 

inoperative.     If  it  receives  any  construction  other  than 

^liat   which   I  first  suggested,  it  is  repugnant  to   the 

crontract  of  insurance  entered  into  by  the  policy,  and 

therefore  void;  FumivattY.  Coombes{a). 

If  the  construction  contended  for  by  the  defendants  is 
correct,  that  the  policy  contains  a  separate  contract  by 
^»ch  proprietor  only,  and  that  the  having  paid  up  the 
simount  of  his  shares  fiimishes  a  good  plea  in  bar  to  the 
»ction^  which  is  a  necessary  consequence  of  that  con- 
struction, it  follows  that,  if  all  the  shareholders  have  paid 
vp  the  fall  amount  of  their  shares,  and  the  whole  capital 
^  in  the  hands  of  the  Company,  no  action  at  law  can  be 
^Oaintained  on  the  policies  issued  by  them ;  not  against 
^  the  members,  for  the  policy  contains  no  joint  contract, 
^ot  against  individual  members,  for  each  is  supposed  to 
^^ve  paid  up  the  whole  of  his  share  of  the  capital. 

This  shews  that,  even  if  the  contract  to  pay  if  the 
^^pital  stock  so£Scesbe  several,  the  proviso  is  repugnant 
tf)  it. 

I  am,  therefore,  of  opinion  that  Lord  Campbell  was 

(a)  5  Ate.  ^  G,  736. 


80 


EXCH.   Ca  HILARY  VACATION. 


Hallett 

V. 
DOWDALL. 

Cres§wdl  J. 


VotumeXVlli.  right  in  telling  the  jury  that,  upon  the  evidence,  they 
might  find  a  verdict  for  the  plaintiflf  on  the  issue  of  Non 
Assumpsit. 

On  the  other  point  argued  before  us,  viz.  whether 
there  was  evidence  that  the  capital  stock  and  funds  of  the 
Company  were  sufficient  to  pay  the  plaintiff,  I  think  that 
the  direction  was  right,  for  that  the  Company  must  be 
taken  to  have  available  funds  so  long  as  a  lai^  portion 
of  the  capital  stock  remained  uncalled  for. 

I  think,  therefore,  that  the  judgment  of  the  Court 
below  should  be  affirmed. 


AidertomK  Alderbon  B.  It  is  uot  my  intention  to  give  any 
reasons  for  my  opinion  on  the  various  questions  arising 
out  of  this  writ  of  error  on  which  we  all  agree  that  the 
judgment  of  the  Queen's  Bench  is  righti  Those  reasons 
will  be  found  in  the  judgments  of  my  learned  brethren, 
and  are  not  necessary  to  be  repeated  by  me.  I  shall, 
therefore,  confine  myself  to  that  question  on  which  alone 
I  differ  firom  the  judgment  of  the  Court  of  Queen's  Bench, 
and  fi-om  the  opinions  delivered  by  my  two  learned 
brethren,  Cresswell  and  WilUamSy  today. 

That  point  is,  whether,  looking  at  this  policy,  and 
giving  effect  to  its  various  provisions,  it  can  properly.be 
said  to  contain  any  joint  contract  between  the  assured 
and  all  the  proprietors  of  shares  in  the  Company.  This 
question  arises  on  Non  Assumpsit,  in  the  case  of 
Gooden.  He  has  never  signed  any  policy,  nor  personally 
made  any  contract;  nor  are  we  bound  by  the  admis- 
sion that  the  defendants  did  jointly  contract,  as  we  are 
in  deciding  on  the  demurrer  of  the  other  defendants. 

The  policy  is  certainly  not  very  accurately  firamed  so 
as  to  carry  into  effect  what  I  cannot  but  call  the  very 
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clear  intention  of  the  proprietors,  as  collected  from  the  Queen*t  Bench. 
deed,  which  alone  gave  the  directors  any  authority  to  ' 

bind  them. 

The  main  intent  appears  beyond  all  doubt  or  dispute 
in  this  clause  of  the  policy,  by  which  it  is  stated  that 
no  proprietor  of  the  Company  shall  be  in  anywise  sub- 
ject or  liable  to  any  claims,  nor  in  anywise  charged,  by 
reason  of  the  policy,  beyond  the  amount  of  his  shares  in 
^e    capital.     And  then  follow  these  emphatic  words: 
"it  being  one  of  the  original  and  fundamental  principles 
^^    the  said   Company  that   the   responsibility   of  the 
^^^di^idual  proprietors  shall  in  all  cases  and  under  all 
^ixxjdiDstances  be  limited  to  their  respective  shares  in 
^*^^    said  capital  stock."    Now,   if  words  can  clearly 
^^press  an  intention,  these  words  do  so.     If,  therefore,* 
^^«  can  in  any  way  construe  this  policy  so  as  not  to  fix 
^^<^h  of  the  several  proprietors  with  a  joint  liability  to 
^^  full  extent  of  the  claim  in  all  cases  of  policies  thus 
^^Uied,  we  shall  only  be  effecting  the  plain  intention  of 
"^oee  who  framed  and  those  who  were  parties  to  this 
^Otoct 

I^t  us  then   see  whether  the  words  of  the   policy 

P^^xrent  us  firom  doing  this,  when  all  its  provisions  are 

^cn  together  and  carefully  weighed  and  examined. 

A^nd^  if  this  be  done,  I  think  we  may  either  construe  the 

'''ord  "  Company "  in  this  policy  as  synonymous  with 

ttie  funds  of  the  Company,  and  the  policy  as  shewing 

diat  the  directors  who  sign  contract  for  the  rest  of  the 

"^y  of  proprietors,  but  so  far  only  that  the  funds  of  the 

^nipany  shall  indemnify  the   plaintiffs  and   be  alone 

l^Ie  in  the  hands  of  the  body  of  directors  for  the 

cUinj.  Or,  if  this  be  not  so,  and  if  we*  must  construe 

^"^  Word  "  Company "  to  mean  individuab  for  whom 

^^U  XVIIL    N.    8.  G 
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Volume  XV I  I  I.  the  three  directors  contract,  then  the  meanmg  may  be, 
^  •  that  the  individual  members  of  the  Company  are  to  be 
taken  as  signing  each  for  himself,  through  his  agents, 
the  three  directors,  for  the  amount  of  his  shares  remain- 
ing unpaid,  like  a  body  of  separate  underwriters  con- 
tracting each  through  the  same  broker  to  insure  a  ship ; 
and  thus  we  shall  make  them  separately  liable  to  that 
extent,  and  so  give  effect  to  the  declared  intention 
limiting  their  liability.  In  either  way  of  construing  it, 
the  issue,  that  Gooden  and  the  other  individual  members 
of  the  Company  made  a  joint  contract  with  the  plaintifis, 
must  be  found  for  the  defendant  Gooden.  In  coming  to 
this  conclusion,  I  am  satisBed  we  carry  into  full  effect 
the  provisions  of  the  deed  set  out  on  this  record.  For, 
in  truth,  by  the  deed,  I  am  satisfied  that  the  three 
directors  signing  were  really  intended  to  be  liable  by 
reason  of  their  signatures,  and  that  the  individual  share- 
holders were  not  to  be  liable  at  all. 

If  we  look  carefully  at  its  provisions,  under  which  the 
directors'  are  empowered  to  bind  the  defendant  Crooden^ 
we  shall  find  that  it  directs  all  policies  to  be  signed  by 
three  directors,  and  in  a  given  form.  It  provides  that 
every  policy  shall  state  that  the  subscribed  capital  and 
funds  of  the  Company,  remaining  undisposed  of  at  the 
time  of  any  claim,  shall  alone  be  liable  to  make  it  good, 
adding,  affirmatively,  that  the  directors  signing  such  policy 
shall  be  responsible  to  the  extent  of  the  funds  tn  their 
hands  or  power^  and,  negatively,  that  no  proprietor 
(obviously  there  meaning  no  other  proprietor  except  the 
directors  so  signing)  shall  be  liable  beyond  the  amount 
of  his  unpaid  share.  This  is  the  power  given.  It  has 
been  imperfectly  complied  with  in  this  policy,  which 
states  the  first  and  last  conditions  alone,  omitting,  how- 
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ever,  that  intermediate  part  of  the  clause,  as  to  the  Queen*s  Bench. 
limited  liability  of  the  directors,  which,  however,  appears        ^       ' 
to  me  to  be  of  great  importance,  for  it  shews,  I  think, 
clearly  enough,  that  the  policy  was  only  to  be  made 
binding  on  the  shareholders  provided  that  the  mode  in 
^^hich  the  proprietors  were  intended  to  be  made  indi- 
vidually liable  to  the  extent  of  their  unpaid  shares  was 
properly  stated,  and  that  this  was  to  be  through  the 
power  of  the  directors  to  make  calls  and  so  to  get  into 
their  hands  the  amount  of  these  unpaid  shares,  and  that 
tie  directors  signing  were  themselves  to  be  personally 
liable  to  the  assured  to  the  extent  of  all  the  Company's 
fiinds  either  in  their  hands  or  in  their  power ;  that  is 
Co  say,  of  all  the  funds  they  held,  or,  by  making  calk, 
could  obtain. 

It  may,  therefore,  perhaps,   be  a  question  whether 

thifl  policy  was  binding  on  Croaden,  inasmuch  as  it  was 

not  made  according  to  the  power  given  by  the  deed. 

For  Gooden  really  gave  no  authority  to  the  directors  to 

''^e  any  policy  which  did  not  state  three  things ;  6r8t, 

"^  the  funds  alone'  were  to  be  liable ;  secondly,  that 

^  directors  signing  were  to  be  liable  to  the  extent  of 

^  funds  in  their  hands  or  power;  thirdly,  that  the 

Proprietors  were  only  to  be  liable  to  the  extent  of  their 

^'Opaid  shares;  the  second  clause,  if  it  had  been  inserted, 

^'Carly  shewing  to  the  assured,  as  I  think,  when  coupled 

*^  the  other  two,  that  the  individual  proprietors  could 

^y'  be  made  liable  through  the  directors,  and  were  not 

^^  at  all  individually  responsible  to  them  under  the 

^'^V^actmade. 

''^is  view  of  the  case  would,  as  it  seems  to  me,  give 

^  «ftct  to  the  deed ;  and  it  confirms  me  in  coming  to 

Q  2 
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VoiumtXVilL  the  conclusion  at  which  I  have  arrived,  and  convinces 

1852 

me  that  I  decide  this  case  according  to  the  real  meaning 

and  intentions  of  the  parties. 

I  think,  therefore,  that  the   issue   on   the  plaintiffs 

should  have  beeo  found  for  the  defendant  Gooden,  and 

that  the  judgment  of  the  Queen's  Bench  is  on  this  point 

erroneous.     The  result  is  that  a  venire  de  novo  must 

be  awarded  on  the  issues.     In  all  the  other  parts  of  the 

case,  which,  indeed,  are  the  only  parts  which  actually 

came  before   the   full  Court  in  banc,   I  agree  in  the 

correctness  of  their  decision. 


i\irkeB,  Parke  B.     In  this  case  some  important  questions 

arise,  partly  on  demurrer,  partly  on  a  bill  of  exceptions 
to  the  ruling  of  Lord  Campbell  on  the  trial  of  the  issues. 
The  pleadings  were  as  follows.  (His  Lordship  then 
stated  them.)  On  the  s^^cial  demurrer  by  Hallett,  the 
defendant  below,  to  the  first  count,  and  on  the  special 
demurrers  to  the  first  plea  of  the  defendant  Sir  James 
Clarke  and  the  third  plea  of  the  defendant  Allan,  and 
on  the  only  plea  of  the  defendant  Haffield^  the  question 
was,  whether  the  first  count  was  bad,  either  in  substance 
or  form,  the  pleas  demurred  to  being  abandoned  by  the 
learned  counsel  for  the  plaintiiis  in  error. 

The  Court  of  Queen's  Bench  held  the  first  count  to 
be  good;  and  I  think  they  were  right  in  so  holding. 
The  formal  objections,  the  principal  of  which  was  the 
uncertainty  whether  the  defendants  became  insurers 
generally^  and  with  all  the  obligations  of  ordinary  in- 
surers, or  only  insurers  upon  the  terms  of  the  policy,  I 
think  untenable ;  for  the  context  clearly  shews  that  the 
declaration  meant  to  charge  them  only  as  insurers  by 
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that  policy,  with  the  obligations  only  which  were  created 
by  it  The  other  objection,  as  to  the  uncertainty  of 
the  time  of  the  promise,  is  equally  unfounded. 

The  objection  of  substance  was,  that  there  was  no 
contract  at  all  made  by  the  policy  on  the  part  of  any 
one,  bat  only  a  charge  of  the  joint  stock  fund,  and 
available  in  equity  only ;  and  that,  if  there  was  a  con- 
c^'Bct,  it  was  not  a  joint  one  by  all  the  defendants,  but  a 
separate  one  by  each,  whereby  each  agreed  to  be  respon- 
Mble  only  to  the  amount  of  his  share  in  the  capital 

stock,  and  not   for   the   whole  loss  if  it  exceeded  it, 

*^or  that  one  should  be  liable  for  the  non-payment  of 

^^other's  share. 

I  think  the  Court  of  Queen's  Bench  rightly  held  that 

^^^  declaration  is  good  on  the  general  as  well  as  special 

^^Oriurrer. 

In  the  declaration  it  is  averred  that  the  plaintiff  paid 

^om  a  premium,  and  promised  to  fulfil  and  perform 

^^^rything  in  the  policy  contained  on  the  part  of  the 

Assured  to  be  performed  and  fulfilled;  the  defendants 

ptomised  that  they  would  become  and  be  insurers  to 

the  plaintiff  for  the  sum  specified,   and   perform  and 

fulfil  all  things  on  their  part,  as  such  insurers,  to  be 

performed  and  fulfilled ;  and  there  is  an  averment  of 

the  sufficiency  of  the  capital  stock  of  the  Company.     In 

consideriDg,  therefore,  the  sufficiency  of  the  declaration 

on  demurrer,  we  are  to  assume  that  a  joint  contract  by 

all  the  defendants  is  admitted^  and  on  that  assumption 

to  construe  the  terms  of  the  policy.     So  doing,  I  think 

it  amounts  to  a  joint  contract  that  the  Company  shall 

pay  out  of  their  capital  stock ;  in  other  words,  if  their 

capital  stock  and  funds  should  be  sufficient.    In  Dawson 
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Foiumexvin.  V.  Wrench  {a)  the  Court  of  Exchequer,  on  demurrer, 

!___  held,  in  an  action  on  a  policy  by  the  same  Company, 

ALLKTT      j^  which  the  declaration  was  against  the  subscribing 

DowDALL.     directors,  that  this  clause  had  that  meaning;  and  the 

ParJu  B.      general  course  has  been,  in  actions  on  fire  policies,  in 

which  there  is  usually  a  similar  clause,  charging  the 

fund,  to  bring  an  action  as  on  a  covenant  or  contract 

by  the  subscribing  directors  to  pay  out  of  that  fund. 

The  objection,  therefore,  that  in  the  present  case,  on 
the  face  of  the  declaration,  the  policy  operated  merely 
as  a  charge,  cannot  prevail. 

It  was,  secondly,  contended  that,  taking  the  decla- 
ration altogether,  there  was  no  joint  promise  by  the 
defendants,  but  only  a  several  and  limited  promise  by 
each,  i.  e.  to  contribute  to  the  amount  of  his  share. 

This  objection  is  certainly  of  more  weight  than  the 
other,  and  raises  some  doubt;  for  the  allegation,  that 
the  defendants  promised  (which,  as  I  have  stated,  means 
jointly  promised)  to  be  insurers  on  the  terms  of  the 
policy,  is  not  consistent  with  one  of  the  terms  of  it,  that 
no  proprietor  should  be  in  anywise  subject  to  any  claims 
or  demands,  nor  be  in  anywise  charged^  by  reason  of  the 
said  policy,  beyond  the  amount  of  his  share  in  the 
capital  stock  of  the  said  Company,  it  being  stated  to  be 
one  of  the  original  and  fundamental  principles  of  the 
said  Company  that  the  responsibility  of  the  individual 
proprietors  should,  in  all  cases  and  under  all  circum- 
stances, be  limited  to  their  reactive  shares  in  the  said 
capital  stock ;  for,  if  there  be  a  joint  contract  by  all  the 
proprietors  to  pay  if  the  capital  stock  be  sufficient,  each 

(a)  3  Exch,  359. 
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is  liable,  if  the  stock   be  sufficient,   to  bave  tbe  full  Queen's  Bench. 
amount  of  tbe  loss  levied  upon  bim;  and  so  be  is 


cbarged,  by  reason  of  the  policy^  beyond  tbe  amount  of     Hallett 
bis  sbare.     It  may  be  said,  tberefore,  tbat,  wbere  one  of    Dowdall. 
tbe  material  and  alleged  fundamental  terms  of  tbe  joint      p^^^  g 
contract  is  wboUy  irreconcileable  witb  a  joint  liability, 
tbere  is  no  joint  contract  at  all,  taking  all  tbe  averments 
in  tbe  declaration  togetber. 

Tbe  sufficiency  of  tbe  declaration  is,  tberefore,  ques- 
tionable :  but,  as,  upon  demurrer,  it  must  be  taken  tbat 
tbe  contract  is  set  out  according  to  its  legal  effect,  we 
must  assume  tbat  tbe  defendants  did  jointly  contract  in 
the  manner  alleged;  and  tbus  we  must  eitber  reconcile 
the    apparently  inconsistent   provision  witb    tbe    joint 
liability  of  tbe  defendants  to  tbe  plaintiff  wbicb  follows 
irom  tbeir  joint  contract,  by  supposing  tbat  it  is  a  mode 
of  r^ulating  tbeir  liability  inter  se,  tbougb  unnecessary 
Cjo  be  introduced  into  a  contract  witb  tbe  assured;  or, 
if  incapable  of  being  reconciled,  we  must  reject  it  as 
repugnant  and  void,  as  an  attempt  by  tbe  parties  to  do 
^bat    by  tbe   law  of  England   tbey  cannot,  contract 
Jointly,  with  a  separate  limited  liability  to  damages  for 
the  breach  of  tbat  contract.     I  tberefore  think  tbat  tbe 
jodgment  of  tbe  Queen's  Bench  on  the  demurrers  ought 
to  be  affirmed. 

Tbe  next  questions  arise  upon  tbe  bill  of  exceptions. 
On  tbe  trial,  (be  articles  of  co-partnership  were  put  in, 
^d  the  policy,  which,  it  was  in  evidence,  was  the  form 
^ways  used  by  the  Company  (but  not  stated  to  be 
Vnown  or  approved  of  by  tbe  defendants),  and  wbicb 
'Was  subscribed  by  three  directors.  This  was  the  evi- 
dence applicable  to  tbe  plea  of  Non  assumpsit  by  tbe 
different  defendants  who  pleaded  it. 
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They  are  shaped  in  two  ways.     It  is  contended  that,   Queen*$  Bench. 

if  the  terms  of  the  policy  alone  are  looked  at,  the  legal  

effect  is,  that  the  difierent  proprietors  do  not  thereby     Hallett 
contract  jotn/Zy  at  all ;  and  that,  if  the  policy  is  construed     Dowdall. 
to  be  a  joint  contract  of  all  the  proprietors,  the  directors      p^^  g_ 
bad  no  authority  from  the  proprietors  to  make  such  a 
policy  for  them.    . 

As  to  the  second  branch  of  this  argument,  the  au- 
thority expressly  given  by  the  deed  was  certainly  not 
pursued,  and  that  io  more  than  one  respect.  One  dif- 
ference is,  that  in  the  policy  the  stock  orftinds  generally 
i^re  pledged ;  in  the  deed,  the  power  is  to  pledge  only 
die  funds  undisposed  of  at  the  time  of  the  claim  under 
^lie  policy,  and  that  the  directors  ought  to  state  that 
limitation  in  the  policy, which  they  have  not  done;  and, 
further,  that  no  shareholder  should  be  liable  beyond  the 
-mdnpaid  part  of  the  share. 

There  is  no  evidence   that   this   particular  form  of 

X>olicy,  so  deviating  from  that  directed  by  the  deed,  was 

sanctioned  by  the  defendants:  and  whether  unchartered 

companies  of  assurance    against    marine  risks  (which 

companies  did  not  exist  before  stat.  5  G.  A.  c.  114.,  and 

^  the  usage  of  which  no  evidence  was  offered)  are  on 

the  footing  of  ordinary  partnerships,  so  that  an  authority 

^o  the  directors  would  be  implied  as  to  all  strangers  to 

^be  real  authority,  is  a  question  on  which  I  need  not 

^ti  the  present  occasion  express  any  opinion ;  first,  be^ 

^ose  I  think  that  the  want  of  authority  in  the  directors 

^o  make  policies  binding  on  each  proprietor  was  not 

objected  to  in  a  distinct  manner,  as  it  ought  to  have 

V>een,  the  only  objection  really  made    being  that  the 

defendants  were  not  jointly  liable  on  that  policy,  and 

that  the  policy  was  not  signed  by  the  defendant  Wooden ; 
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Volume  XFI II.  and,  secondly,  because  I  think  that,  looking  at  the  policy 
alone,  and  construing  every  part  of  it  together,  so  as  to 
give  effect  as  far  as  b  possible  to  its  different  provisions, 
it  does  not  contain  any  joint  contract  with  the  assured 
Pdrke  B.  ^  ^^  ^^^  proprietors^  and  consequently  no  joint  contract 
by  the  defendants. 

In  construing  the  instrument  itself,  we  are  not  em- 
barrassed by  the  admission  of  the  fact,  which  on  the 
demurrer  was  necessarily  assumed,  that  the  defendants 
did  jointly  contract  The  question  on  the  evidence  is, 
whether  they  did.  Nor  are  we  to  assume  that  the  de- 
fendants duly  subscribed  the  policy  as  assurers,  which 
on  the  demurrer  is  admitted.  This  also  is  a  question 
to  be  determined  on  the  construction  of  the  instrument 
What,  then,  is  the  legal  eflfect  of  the  policy,  which  is 
unquestionably  a  very  confused  and  inartiBcial  instru- 
ment, very  difficult  to  understand,  probably  copied  in 
a  great  measure  from  one  of  those  used  by  the  chartered 
insurance  Companies,  and  perhaps  without  understand- 
ing its  meaning  ? 

The  policy  states  that  the  Company  are  to  bear  the 
adventures  and  perils  therein  mentioned;  to  bear  also 
the  expenses  of  salvage ;  and  the  three  directors  sub- 
scribe in  witness  that  the  Company  are  content  with 
the  insurance ;  and  it  is  declared  and  agreed  between 
the  Company  and  the  assured,  that  the  capital  stock  and 
funds  of  the  Company  shall  alone  be  liable  to  make  good 
>  all  claims  and  demands  whatsoever  by  virtue  of  that 
policy;  and  then  follows  the  most  important  clause: 
that  no  proprietor  of  the  Company  shall  be  in  anywise 
subject  or  liable  to  any  claims  nor  in  anywise  charged, 
by  reason  of  the  policy ,- beyond  the  amount  of  his  share 
in  the  capital,  it  being  one  of  the  original  and  fundamental 
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principles  of  the  said  Company  that  the  responsibility  of  Queen^s  Bench. 

the  said  proprietors  shall  in  all  cases  and  under  all 

circumstances  be  limited  to  their  respective  shares  in  the 

capital  stock.     It  is  impossible  to  doubt  that  the  object 

of  this  clause  (which,  it  is  to  be  observed,  is  stronger 

than  that  in  Halket  v.  Merchant  Traders^  Company  (a)  ) 

'was  to  protect  the  proprietors  from  personal  responsibility 

to  any  persons  whatever  beyond  a  limited  amount     It 

is  emphatically  stated  to  be  the  original  and  fundamental 

jprineiple  of  the   Company:    and   in   construing  their 

instrument   we   must  give  effect  to  this  provision,  so 

clearly  expressed,  if  we  can  consistently  with  the  other 

provisions  contained  in   it.     I  think  we  can  do  this 

by  construing  the   term   "Company"   to   denote    the 

fiinds  of  the  Company,  which  alone  are  to  pay,  or  by 

folding  that  it  means  not  the  whole  body  collectively, 

So  as  to  make  the  whole  body  joint  contractors,  but  each 

individual  of  the  Company,  so  as  to  make  each  of  them 

to  contract  to  bear  the  loss  in  the  same  proportion  as  his 

abare  bears  to  the  total  capital,  in  the  nature  of  a  separate 

Underwriter;   and  we  thus  give  effect  to  the  declared 

^ndamental  pinciple  of  the  Company,  which  we  could 

^ot  do  where  it  is  to  be  construed  in  conjunction  with 

«ui  admitted  joint  contract  of  all  the  proprietors,  which 

mt  must  be  when  the  question  arises  on  demurrer. 

It  b  true  that  there  may  be  difficulties  in  ascertaining 
liow  much  each  is  to  pay  in  the  case  where  an  assurer 
has  already  been  obliged  to  contribute  to  other  losses; 
bat  a  similar  sort  of  difficulty  would  exist  if  all  jointly 
undertook  to  pay  out  of  the  capital  stock  ;  if  the  capital 
Block  bad  already  been  reduced  by  the  payment  of  prior 
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Volume xviiL  claims,  the  residue  only  would  be  the  capital  liable  to 

L__  pay.    But  whatever  diflSculty  might  arise  on  this  ground 

Hallett  ^j^g  assured  must  suffer;  for  I  think  it  quite  clear  that  the 
DowDALL.  iudividuai  proprietors  were  never  meant  to  be  responsible 
Parh»  B.      for  any  others  than  themselves. 

I  think  it  unnecessary  to  decide  whether  the  subscrib- 
ing directors  were  responsible  on  their  policy,  by  reason 
of  their  signature,  as  contracting  parties,  or  not;  all  I 
think  it  necessary  to  decide  is,'  that  there  was  no 
evidence,  in  this  confused  and  ill  drawn  instrument, 
warranting  the  Judge  to  say  that  there  was  any  joint 
contract  by  the  defendants  with  the  plaintiff  as  alleged 
in  the  declaration.  It  may  be  that  there  is  no  contract 
at  all;  but,  at  all  events,  I  think  there  is  no  joint 
contract  by  the  proprietors  who  are  not  directors,  with 
the  plaintiff;  and  therefore  Lord  Campbell  ought  to 
have  directed  a  verdict  for  Gooden  on  Non  assumpsit; 
and,  if  so,  all  the  other  defendants  were  entitled  to 
the  benefit  of  that  verdict 

This  makes  it  unnecessary  to  discuss  the  last  question, 
whether  the  direction  of  Lord  Campbell  was  right  as  to 
the  meaning  of  the  terms  '^capital  stock  and  funds;*' 
but  I  do  not  mean  to  intimate  that  I  think  the  ruling  in 
that  respect  was  not  correct,  though  it  is  not  the  same 
that  the  Judges  of  the  Queen's  Bench  appear  to  have 
put  on  those  terms,  according  to  the  report  in  19  Law  J. 
(N.S.)  Q.B.S7(a). 

Therefore  I  think  judgment  should  be  affirmed  on 
demurrer. 

Judgment  affirmed  on  the  demurrer.    Venire 
de  novo  on  the  issues. 

(a)  And  pp.  11 — 14,  ante. 


XV.   VICTORIA.  93 

Queen*s  Bench, 
1852. 


Ellen  Blake,  administratrix  &c.  of  John  Blake, 
deceased,  against  The  Midland  Railway  Com- 
pany. 

CASE.     The  declaration  stated  that,  before  and  at  In  an  action, 
under  stat. 

the  time  of  the  committing  of  the  grievances  after  9  &  lo  Viet. 
vnentioned,  and  after  the  passing  of  an  Act  &c.  (7  &  8  wife,  husband,  • 
Vict.  c.  xviii.,  local  and  personal,  public), "  To  consolidate  ^"^reon*"*^^ 
^he  North  Midland,  Midland  Counties,  and  Birmingham  fji^et  So" 
^nd  Derby  Junction   Railways,"  defendants   were   the  jurj/^esti- 
proprietors  of  a  certain  railway,  to  wit  The  JUidland  damaffes,  can- 

%,         ,  ,  .      not  take  into 

Counties  Railway,  and  were  then  possessed  of  certain  consideration 

.  .  1  1  .  1       .1  mental  sufier- 

engmes,  trucks  and  carnages  used  on  the  said  railway  ing  or  loss  of 
in  carrying  and  conveying  passengers  and  goods,  and  mustgWe^com- 
such  other  matters  and  things  as  might  be  offered  for  J^I^^qm 
tbat  purpose,  from  a  certain  place,  to  wit  Derby,  to  a  ^^^]^^^  ^j,^ 
certain  other  place,  to  wit  Sheffield,  for  hire  and  reward  Judge,  in  such 

*^  **'  a  case,  having 

Ui  defendants  in  that  behalf:  and  defendants,  being  such  left  it  in  the 

option  of  the 

proprietors,  and  so  possessed  of  the  said  engines  &c.,  as  jury  to  give 
aforesaid,  heretofore  and  after  the  passing  of  the  said  all  or  any  of 
A.ct  &C.,  and  before  and  at  the  time  of  the  committing  thoi^f^"!!. 
^f  the  grievances  next  mentioned,  and  in  the  lifetime  of  ^*n^  ti,\t 
-^ohn  Blake  (the  intestate),  to  wit  on  19th  May,  a.d.  1851,  |^^JJJ[blo 
^>eceived  him  the  said  J.  B,  into  one  of  the  said  carriages  damage  on  any 
^>n  the  said  railways  as  a  passenger,  to  be  carried  and  the  last,  a  new 

trial  was 

^^onveyed  thereon  by  defendants  as  such  passenger  on  granted  for 

.     ^  T^.       .      ,  r  .J   misdirection. 

a  certam  journey,  to   wit  from  Birmingham  aforesaid      Decisions  of 
to  Sheffield  aforesaid,  for  reward  to  defendants  in  that  courtsVre 
behalf;  and  by  reason  thereof  it  became  the  duty  of  iu^horify  here. 

if  the  law  on 
which  they  turn  be  common  to  England  and  Scotland, 
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Volume  XVII L  defendants  to  use  due  and  proper  care  and  skill  in  and 
about  the  conducting,  carrying  and  causing  the  saidJ'.^. 
to  be  carried  on  his  said  journey,  to  wit  from  &c.  to  &c 
aforesaid,  as  such  passenger  on  the  said  railways :  Yet 
defendants,  not  regarding  their  duty  in   that  behalf, 
heretofore,  to  wit  on  the  day  and  year  aforesiud,  did 
not  nor  would  use  due  and  proper  care  and  skill  in  and 
about  the  conducting,  carrying  and  causing  the  said  Jl£. 
to  be  conveyed  on  his  said  journey,  to  wit  from  &c.  to  &c. 
as  such  passenger  on  the  said  railways,  but  then  took  so 
little  care,  and  conducted   themselves  so  negligently, 
improperly  and  unskilfully  in  and  about  the  carrying 
and  conveying  the  said  J,  B.  on  his  said  journey,  and 
in  conducting,  guarding,  managing  and  directing  the 
carriage  in  which  he  was  such  passenger  as  aforesaid, 
and  the  train  to  which  the  same  was  then  attached,  and 
the  engines  whereby  the  said  train  was  then  drawn  upon 
and  along  the  said  railway,  and  also  then  took  so  little 
care,  and  conducted  themselves  so  negligently,  impro- 
perly and  unskilfully  in  and  about  the  managing  and 
directing  a  certain  other  train,  called,  to  wit,  a  luggage 
train,  of  the  defendants,  and  then  consisting  of  divers 
trucks,  to  wit  100  trucks,  and  a  certain  other  engine  of 
defendants  then  drawing  the  said  last  mentioned  train 
upon  and  along  the  said  railways,  that,  by  reason  of  such 
carelessness,  negligence,  default  and  improper  conduct 
of  defendants  in  that  behalf,  the  said  train  called  &&, 
and  the  said  engine  so  drawing  the  same  as  aforesaid, 
then  with  great  force  and  violence  ran  and  was  driven 
into,  upon  and  against  the  said  carriage  in  which  the 
said  «/.  B,  was  such  passenger  as  aforesaid,  and  into, 
upon  and  against  the  said  train  to  which  the  said  last 
mentioned  carriage  was  so  attached  as  aforesaid ;  and  the 
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negligcDce  aDd  improper  conduct  in  managing  their 
railways  and  certain  carriages,"  &c.  "on  the  evening  of 
19th  May,  1851,  near  the  Clay  Crass  Station,  a  certain 
collision  took  place,  wherebj  he  the  said  J.  B.,  then 
being  a  passenger  in  a  certain  passenger  train  of  the 
defendants  on  their  railways,  was  hurt  and  wounded, 
and  afterwards,  in  consequence  of  such  hurts  and  wounds, 
in  about  one  or  two  hours,  died." 

On  the  trial,  before  Parke  B.,  at  the  Derbyshire- 
Summer  Assizes,  1851,  it  was  admitted,  on  the  opening 
of  the  case,  that  a  verdict  must  pass  against  the  defend- 
ants, and  that  the  only  question  was  as  to  the  amount  of 
damages.  The  learned  Judge  then  said  that,  according 
to  a  rule  which  had  been  several  times  acted  upon  by 
the  Lord  Chief  Baron  at  Nisi  prills,  and  which  in  his 
own  opinion  was  a  right  one,  the  measure  of  damages 
under  the  statute  must  be  the  pecuniary  loss,  and  that 
only.  The  plaintiff's  counsel,  in  the  course  of  the  cause, 
contended  that  the  estimate  ought  not  to  be  confined  to 
the  money  damage,  but  should  include  the  suffering  and 
loss  in  other  respects :  and  evidence  was  givea  of  the 
terms  on  which  the  deceased  and  his  wife  had  lived 
together.  The  defendants'  counsel  having  again  insisted 
upon  pecuniary  loss  as  the  only  measure  of  damages, 
Parke  B.  said :  '*  I  cannot  say  to  the  jury  that  this 
is  the  only  thing;  I  can  only  give  them  my  notion  of 
it,  and  they  must  settle  it  themselves.*'  And,  in  his 
summing  up,  he  stated  to  the  jury  that,  at  common  law, 
an  action  founded  on  estimate  of  a  life  was  not  main- 
tainable; that,  by  statute,  it  now  was,  and  a  jury  might 
give  such  damages  as  they  considered  to  have  been 
sustained :  that  he  thought  there  was  great  difficulty  in 
fixing  any  measure  but  that  of  pecuniary  injury:   but 
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that,  if  they  considered  the   plaintiff  entitled  to  any  Qiuen'i  Bench. 
compensation  for  the  bereavement  she  had  sustained, 
beyond  the  pecuniary  loss,  they  were  to   make   their 
estimate  accordingly. 

The  deceased  had  been  a  partner  in  a  mercantile 
house,  deriving  an  income  from  the  profits  of  the  trade, 
as  weU  as  from  some  permanent  sources  of  revenue. 
The  whole  was  calculated  at  S50L  a  year.  The  learned 
Judge  suggested  to  the  jury,  as  a  mode  of  estimating 
the  pecuniary  loss,  to  take  so  much  per  annum  of  that 
sum  as  a  wife  living  with  her  husband  and  maintained 
according  to  her  station  in  life  might  be  supposed  to 
enjoy;  and,  considering  this  as  an  annuity,  to  reckon 
its  value  at  so  many  years*  purchase  as  it  was  worth, 
reference  being  had  to  the  ages  (34  and  26)  of  the 
husband  and  wife :  then  to  deduct  from  this  gross  value 
the  amdtmt  in  money  which  the  wife  would  become 
entitled  to  by  the  death  of  her  husband  (namely, 
"^  share  of  the  partnership  profits  for  a  term  of 
^^  four  to  five  years,  according  to  the  deed  of  part- 
'^crahip^ ,and  dower  upon  his  real  property):  and  to 
**ar(l    jjj^   balance  (which  his  Lordship  reckoned  at 

•^^  6000£)  as  compensation  under  the  statute.    It  was 
J^ot^  that  in  this  estimate  allowance  was  not  made 


for 
rhe 


^^nain   contingencies  which   might  have   lessened 

Annual  amount  supposed    to  be  enjoyed   by  the 

^    during  her  husband's  lifetime;  and  the  learned 

,   ^^'S^   admitted   that  these   ought  to   be   considered, 

^%h  it  was  difficult  to  estimate  them;  and,  subject 

^      ^t^cae  observations,  he  left  the  case  to  the  jury,  who 

^^^  a  verdict  for  the  plaintiff  with  4000i  damages. 


^ir  F.  Kelljft  in  the  ensuing  term,  moved  for  a  new 

^<)L.   XVIII.    N.   8.  H 
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VobmuXFiii.  trial,  on  the  ffrounds :  first,  that  the  damaffes,  if  calca- 

1852 
L  _  lated  on  pecuniary  loss  only,  were  excessiTe;  that  the 

^^^^  jury  had  not  been  directed  with  sufficient  exactness  on 
BtoLAOT)  thjg  ijead  by  the  learned  Judge,  and  that  deductions, 
Company,  not  pointed  out  by  him,  should  hare  been  taken  into 
calculation ;  and,  secondly,  that  the  Judge  should  ha^e 
expressly  directed  them  to  take  nothing  into  considera- 
tion in  the  assessment  of  damages  but  pecuniary  loss ; 
the  statute  not  allowing  compensation  for  any  other  loss, 
or  for  mental  suffering.  A  rule  Nisi  was  granted.  In 
this  vacation  (a). 

Sir  F.  Tfieriffer,  Mettar,  MtOer  Seijt  and  Flood  shewed 
cause.  It  must  be  admitted  that  the  verdict  cannot  stand 
if  the  Act,  9  &  10  VicL  c.  93.,  gives  compensation  for 
pecuniary  loss  only.  That  statute  enacts,  by  sect.  1,  that, 
whenever  the  death  of  a  person  shall  be  caused  by  such 
wrongful  act,  neglect  or  defisiult  as  would  have  enabled 
the  party  injured,  if  living,  to  recover  damages  bj  action, 
the  person  who  would  have  been  liable  in  that  case  shall 
be  liable  to  an  action  for  damages  notwithstanding  the 
death :  and,  by  sect.  2,  ^^  that  every  such  action  shall  be 
for  the  benefit  of  the  wife,  husband,  parent,  and  child  of 
the  person  whose  death  shall  have  been  so  caused,  and 
shall  be  brought  by  and  in  the  name  of  the  executor  or 
administrator  of  the  person  deceased ;  and  in  every  such 
action  the  jury  may  give  such  damages  as  they  may 
think  proportioned  to  the  injury  resulting  from  such 
death  to  the  parties  respectively  for  whom  and  for  whose 
benefit  such  action  shall  be  brought ;  and  the  afnoont  so 
recovered,  after  deducting  the  costs  not  recovered  firom 
the   defendant,   shall   be   divided   amongst   the   before 

(a)  February  lOth.     Before  Lord  Campbell  C.  J.,  AitfeMm,  CoUritfye 
and  ffightwian  J». 
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mentioned  parties  in  such  shares  as  the  jury  by  their  Qtuen^  Bench. 

verdict  shall  find  and  direct."     Under  the  former  law ' 

there  could  be  no  action   for  damages  if  death  en- 
sued;   though   a    pecuniary    imposition    was  made   in 
some  cases  by  way  of  deodand.     That,  however,  was 
abolished  (a)  a  few    days  before   the  passing  of  the 
Act  now  in  question.      [Lord  Campbell  C.  J.     Deo- 
dand was  taken  where  the  mischief  happened  without 
any  negligence,  but   by  pure   accident  (i):   a  strange 
peculiarity.]    The  kind  of  remedy  here  sought  was  given 
by  the  Civil  law,  and  is  familiar  in  the  law  of  Scotland, 
which  country  is  in  express  terms  excluded  from  the 
operation  of  the  present  Act  by  sect.  6,  the  legislature 
apparently  considering  that,  by  this  statute,  the  law  of 
England  was  simply  assimilated  to  the  existing  law  of 
Scotland,     Indemnification  to  the  relatives  in  the  case  of 
death  by  criminal  acts  was  known  in  that  country  by 
the  name  of  assythment  (c) ;  but  an  action  for  damages 
Was  maintiunable  there  in  the  case  of  death  by  misconduct 
geDerally:  and  the  damages  were  not  measured  by  pecu- 
niary loss  only.     It  is  said  in  Ersk  Inst.  592,  note  13: 
^  Solatium  for  wounded  fiselings  is  allowed  in  cases  of 
l^reach  of  promise  of  marriage."   ''  So  also  where  damages 
^re  sought  for  the  loss  of  a  father,  husband,  &c.,  through 
^he  improper  negligence  or  misconduct  of  a  party,  they 
^re  not  to  be  estimated  merely  by  the  pecuniary  advan- 
tages which  the  &mily  derived  from   his  exertions  in 
Irariness ;  but  a  solatium  will  be  given,  even  where  *  the 
death  of  the  sufferer,  instead  of  being  a  loss  to  his  family, 
might  be  regarded  as  a  benefit,  on  account  of  his  bank- 


(•)  StML  9  &  10  Via.  e.  62. 

(h)  8m  il^iM  ▼.  Polwmi,  1  Q.  B.  818. 

(e)  8m  Sr$k  Intt  1074.   B.  4.  Tit.  4.  «.  105.   Ed.  1828. 
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Children  of  Forrest  v.  Clerkington  {c)  compensation  by 
way  of  assythment  was  made  to  illegitimate  as  well  as  to 
legitimate  children.  The  law  of  assythment  is  treated 
of  in  Belts  Principles  of  the  Law  of  Scotland,  p.  749, 
4th  ed.,  where  this  remedy  is  said  to  be  given  by  the  law 
*'  both  as  indemnification  and  as  solatium."  In  Duncan 
V.  Findlater  (d),  which  came  before  the  House  of  Lords 
on  appeal  from  the  Court  of  Session,  before  the  passing 
of  Stat  9  &  10  Vict  c.  93.,  the  respondent,  whose  son 
had  been  killed  by  the  alleged  negligence  of  the  appel- 
lants (turnpike  trustees),  recovered  5001  damages  in  the 
Scotch  court,  as  a  solatium  for  the  death  of  his  son.  The 
liability  of  the  trustees  was  disputed  on  the  appeal :  but 
Sir  John  Campbell^  Attorney  General,  for  the  appellant, 
admitted  that,  although,  by  the  English  law,  if  a  man's 
wife  or  son  were  killed  by  negligence,  he  could  have 
no  action,  because  **  the  English  law  allows  no  solatium 
in  this  respect,"  "  the  Scotch  law"  "  says  more  sensibly, 
that  in  such  a  case  a  solatium  shall  be  granted  to  the 
person  injured  in  his  happiness  and  circumstances  by 
the  death  of  his  wife  or  child."  It  is  reasonable  to 
suppose  that  the  Act  of  Parliament  subsequently  passed 
for  England  contemplates  an  equally  extensive  remedy. 
On  a  similar  principle  to  that  of  the  Scotch  law,  it  has 
been  held  in  our  Courts  that  for  a  battery  of  the  wife 
the  husband  may  sue  without  joining  her  as  a  plaintiff, 
in  respect  of  the  loss  and  damage  sustained  by  him  from 
the  want  of  her  company  and  aid ;  Guy  v.  lAvesey{e\ 


(a)  Diet,  DecU.  Vol  31  &  32,  p.  13905. 

(6)  Fae,  Cottect.  Feb.  26.  1813.     P.  232.  233. 

(e)  Diet.  DeetM.  Vol.  31  &  32,  p.  13.003. 

(tf)  6  a  «•  Fin.  894.  (<)   Cro.  Jac.  601. 
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Hyde  V.  Scyssor  {a).     In  the  case  of  seduction^  a  parent    Queen'»  Bench. 

is  allowed  to  recover  compensation  for  the  injury  to  his 

feelings.    [Coleridye  J.    There  must  be  a  loss  of  service.] 

In  the  class  of  cases  where  a  husband  recovers  for  ill 

treatment  of  his  wife,  neither  loss  of  service  nor  expence 

of  medical  attendance   need   be   proved.     Blackstone^ 

3  Comm.  139,  treating  of  **  injuries  that  may  be  offered 

to  a  person  considered  as  a  husband,**  mentions  the 

remedy  claimable  by  him  solely,  where  the  loss  is  of 

the   wife*s   consortium.      The   gist   of   the   action  for 

criminal  conversation  is  (as  Lord  Kenyan  lays  it  down 

im  Weedon  v.  Timlrell{b)  )  "satisfaction"  to  the  husband 

**for  a  civil  injury  done  to  him*' by  depriving  him  of 

t.lie  comfort  and  society  of  his  wife.      In  Winsmore  v. 

Creenbank(c)^  which  was  an  action  for  enticing  away  and 

<Jetaining  the  plaintiff's  wife,  Willes  C.  J.,  referring  to 

*le  objections  taken  in  arrest  of  judgment,  said:  "The 

^^cond  general  objection  is,  that  there  must  be  damnum 

^^Ufn  injuria ;  which  I  admit : "  but  he  adds  afterwards 

**here  is  a  consequence  laid,  that  by  means  thereof  the 

t^I^ntiff  lost  the  comfort  and  society  of  his  wife,  and 

^^^«  profit  and  advantage  of  her  fortune"  &c.     If,  in  the 

^^^«e  of  a  wife,  the  mere  loss  of  society  be  an  injury  for 

^^liich  damages  may  be  assessed,  the  wife  being  still  alive, 

^^   iwrife  may  recover  on  the  same  printiple  for  a  wrong 

'^liich  takes  fix>m  her  the  society  of  her  husband;  and  it 

^^akes  no  difference  that  the  same  wrong  has  caused  his 

^«ath,  the  common  law  objection  on  this  ground  being 

^>emoved  by  the  Act  of  Parliament     By  sect.  2  of  this 

^tatute^  the  action  is  to  be  for  the  benefit  of  the  "  wife, 

l^usband,  parent  and  child"  of  the  deceased ;  and,  by 


(a)  Cro.  Jac.  538. 


(6)  5  T.  R,  367. 


(,c)   mile$,511. 
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Vofnme XV III,  6ecL  5,  '' the  word  ^parent'  shall  include  &ther  and 
^"  mother,  and  grandfather  and  grandmother,  and  step- 
Blakk  father  and  stepmother.**  But  it  is,  comparatively,  seldom 
^lu l^^'*  that  these  relations,  the  remoter  ones  at  any  rate,  suflfer 
Companj.  pecuniary  loss  in  the  case  contemplated;  the  inference 
is  that  not  this  only,  but  &mily  feeling,  was  conndered 
in  the  enactment.  It  may  be  argued  from  the  proviflion 
in  sect  2,  giving  the  action  to  the  executor  or  adminis- 
trator of  the  deceased,  that  the  wrong  is  considered 
solely  as  affecting  the  pecuniary  estate.  That  it  affects 
the  estate  may  be  one  reason  for  this  enactment :  but  the 
executor  who  acts  on  this  ground  may  well  be  chosen  to 
enforce  the  other  redress  also :  and,  as  there  would  often 
be  many  persons  entitled  to  it  under  the  Act,  it  was 
expedient  that  one  individual  should  be  selected  to  act 
for  all,  according  to  their  respective  claims.  Sect  4, 
which  requires  the  plaintiff  to  deliver  a  particular  **  of 
the  person  or  persons  for  whom  and  on  whose  behalf 
such  action  shall  be  brought,  and  of  the  nature  of  the 
claim  in  respect  of  which  damages  shall  be  sought  to  be 
recovered,'*  seems  to  contemplate  something  more  than  a 
simple  estimate  of  pecuniary  loss.  [Cokridffe  J.  Suppose 
one  man  is  killed,  leaving  a  wife,  children,  father  and 
mother ;  a  second  is  killed  leaving  only  a  wife :  all  other 
circumstances  being  the  same,  should  laiger  damages  be 
recovered  in  the  first  case  than  in  the  last  ?]  Clearly 
they  should.  [Patteson  J.  If  a  husband  sues  for  the 
injury  by  loss  of  consortium,  must  he  sue  as  administrator 
to  his  wife  ?]  He  would  sue  merely  in  a  nominal 
capacity :  the  act  in  such  a  case  allows  the  party  to  be 
named  as  executor  merely  that  there  may  be  one  dominiis 
litis.  ifVtffhtman  J.  In  the  cases  of  seduction  and 
criminal  conversation,  bad  character  is  given  in  evidence 
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Cokridffe  J.     In   the  case  of  a  daughter,  evidence  is 
given  of  the  Other's  character,  and  of  the  kind  of  honse        ^^^^^ 
be  kept     Lord  Campbell  C.  J.     It  might  be,  in  a  case     ^J^" 
like  the  present,  that  the  husband  had  deserted  his  wife      Comptny. 
and  children,  and  was  a  curse  to  his  family.]     In  esti- 
matir^  solatium  all  the  circumstances  must  be  considered. 
The  inqutiy  may  be  difficult ;  but  that  does  not  affect 
tlie  principle.     Evidence  was  given  here  of  the  terms  on 
^vhich  the  husband  and  wife  lived. 

There  is,  indeed,  a  reported  case  at  Nisi  prius,  to  which 
fldlusion  seems  to  have  been  made  in  moving  for  this  rule, 
"^here  the  present  Lord  Chief  Baron  is  said  to  have  laid  it 
<lown  that,  in  an  action  under  this  statute,  the  question  was 
confined  to  pecuniary  loss ;  GUlard  v.  Lancashire  8f  York- 
-thire  BaOway  Company  {a).   A  widow  there  claimed  com- 
pensation for  the  loss  of  her  husband;  and  the  plaintiff's 
counsel  proposed  to  prove  that,  after  the  husband's  death, 
^he  waa  delivered  of  a  child  which,  in  consequence  of 
<be  shock  she  had  suffered,  was  sickly  in  constitution. 
X*his  was  objected  to  as  introducing  a  kind  of  injury  for 
Which  the  widow,  who  sued  on  her  own  account  solely, 
^^old  not  ask  compensation :  and  Pollock  C.  B.  said : 
^*  It  is  a  pure  question  of  pecuniary  compensation,  and 
^^othing  more,  which  is  contemplated  by  the  Act"    *^  I 
^liink  it  is  utterly  impossible  for  a  jury  to  estimate  any 
^uin  as  a  compensation  for  the  injured  feelings  of  the 
Survivors;  all  that  is  left  which  is  appreciable  after  the 
4eath  of  the  party  killed  is  the  pecuniary  loss  sustained 
\xj  his  family,  and  this  Act  enables  them  to  recover  that 
vhtch  the  deceased  would  himself  have  sued  for,  had 

(a)  12  Law  TmtM^  366.     Court  of  Exchequer,  December  iOth.  1848. 
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Volume xriii.  the  accident  not  terminated  fatally.     The  framen  of  the 

1862 

Act  never  could  have  meant  to  give  compensation  to  the 

parent  for  the  mere  deprivation  of  his  son,  or  the  widow 
for  that  of  her  husband.  If  that  were  so,  a  man  of 
wealth  losing  his  only  child,  the  heir  of  his  honours  and 
fortune,  and  the  object  of  all  his  human  hopes,  might  be 
entitled  to  claim  an  almost  indefinite  sum.  Nothing  on 
earth  could  compensate  such  a  man  for  such  a  loss. 
This  shews  that  the  Act  could  never  have  been  intended 
to  apply  to  anything  beyond  the  mere  actual  pecuniary 
compensation."  The  plaintifi^'s  counsel  observed :  ''In 
that  view,  a  widower  would  not  be  entitled  to  sue  for 
compensation  for  the  loss  of  the  society  and  comfort  of 
his  wife :"  and  the  Lord  Chief  Baron  said :  "  Clearly 
not,  unless  her  death  is  the  cause  of  a  pecuniary  loss  to 
her  husband.**  But  the  learned  Judge  entertains  views 
which  perhaps  may  be  deemed  peculiar  on  the  subject 
of  compensation  for  personal  sufiering.  When  at  the  bar, 
his  Lordship,  as  counsel  for  the  plaintiff  in  Carpue  y. 
London  Sf  Brighton  Railway  Company  (a),  avowedly 
withdrew  from  consideration  as  a  subject  of  damages  the 
bodily  suffering  which  the  plaintiff  had  undergone;  the 
party  himself  concurring  in  the  adoption  of  this  view. 
Such,  however,  has  not  been  the  general  course  in 
actions  of  this  kind  by  parties  still  living.  Again,  in 
Armsworth  v.  South  Eastern  Railway  Company  (£)^  an 
action  on  the  statute  by  a  widow  on  behalf  of  herself 
and  her  children,  Parhe  B.,  in  summing  up,  said :  **  A 
very  great  difficulty  presents  itself;  for  you  cannot  esti- 
mate the  value  of  a  person's  life  to  his  relatives.  No 
sum  of  money  could  compensate  a  child  for  the  loss  of 


(a)  5  Q.  B.  747. ;  where,  however,  this  circumstaoce  is  not  stated. 
{b)  II  Jurigt^  758.     Croydtm  Summer  Assises,  1847. 
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its  parent ;   and  it  would  be  most  unjust  if  whenever  an  Qme€m\  Benek. 
accident  occurs,  juries  were  to  visit  the  unfortunate  catise 
of  it  with   the   utmost  amount  which  they  think    an 
equivalent  for  the  mischief  done.     Here  you  must  esti- 
mate the  damage  by  the  same  principle  as  if  only  a 
wound  had   been  inflicted.      Scarcely  any  sum  could 
compensate  a  labouring  man  for  the  loss  of  a  limb,  yet 
you  do  not  in  such  a  case  give  him  enough  to  main- 
tain him  for  life ;  and  in  the  present  case  you  are  not 
to  consider  the  value  of  his  existence  as  if  you  were 
baigaining  with  an  annuity  oflBce ;  for  in  that  vjew  you 
^oald  have  to  calculate  all  the  accidents  which  might 
hnve  occurred  to  him  in  the  course  of  it,  which  would 
o«   a  very  diflScult  matter.     I  therefore  advise  you  to 
^*ke  a  reasonable  view  of  the  case  and  give  what  you 
^^onsider  a  fair  compensation."      But  diflSculty  is   no 
8*^oianci  for  narrowing  the  operation  of  a  statute  framed 
^^    introduce  an  important  remedy :  and  the  difficulty  is 
^^^^    greater  than  that  which  occurs  in  other  cases,  libel 
^^^^   instance,  where  the  gist  of  the  complaint  is  an  injury 
^^^   aflecting  mere    pecuniaiy  interests.     The  statute 
■^^If  does  not  use  any  language  confining  the  remedy 
pecuniary  injury.      Had   that   been   intended,    no 
^^^  was  necessary  than  to  insert  the  word  "pecuniary" 
lf^^»e  "injuiy"  in  sect  2.     An  analogy  may  be  drawn 
^^^^m  the  practice  adopted  by  the  Courts  under  stat. 
-2!i  3.  e.  7.     Before  that  Act  (as  the  clause  recites) 
^^ecutora  could  not  sue  ''for  a  trespass  done  to  their 
^^^^tators,  as  of  the  goods  and  chattels  of  the  same  testa- 
^^  carried  away  in  their  life."    By  cap.  7  it  is  enacted 
that  the  executors  in  such  cases  shall  have  an  action 
^^ainst  the  trespassers,"  and  recover  as  the  testators  might 
*^?c  done  if  living.     And,  as  is  observed  in  1  Williams 
^  Executors,   669  (4ih  ed.),     "  The   Act  4   Ed.   3. 
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VoharnXFJii.  being  a  remedial    law,  has  always    been   expounded 

!! lai]geiy:  and  thoogfa  it  makes  use  of  the  word  trespasses 

^^"       oTiljy  has  been  extended  to  other  cases  within  the  mean- 
^Iwa;^     ing  and  intent  of  the  statute.''    Upon  the  same  principle 
Comply-     Stat  9  &  10  Vict.  c.  93,  ought  rather  to  be  extended 
than  restricted  in  the  construction. 


Humjreyy  Macaulay  and  BodeUy  contra.  The  learned 
Judge  ought  to  have  told  the  jury  in  express  terms  that 
the  inquiry  should  be  limited  to  pecuniary  damages. 
His  chaige  (if  not  otherwise  exceptionable)  had  the 
generality  which  was  complained  of  in  Elliott  v.  SouA 
Devon  Railway  Company  {a\  where  the  issue  was, 
whether  or  not  the  railway  passed  through  a  ^'town" 
within  the  meaning  of  the  Railways  Clauses  Consolida- 
tion Act,  8  &  9  Vict.  c.  20.  8.\\.,  and  the  Judge  told  the 
jury  that  the  word  '*  town"  was  to  be  understood  in  its 
ordinary  and  popular  sense  ;  and  that  it  was  for  them  to 
decide  whether  the  plaintiff's  land  was  in  a  ♦^town," 
within  the  meaning  of  the  Act;  and  a  new  trial  was 
granted.  And,  the  learned  Judge  here  having  at  first 
intimated  an  opinion  that  pecuniary  damage  only  could 
be  recovered,  the  defendants'  counsel  were  led  to  omit 
points  in  cross  examination  which  they  might  otherwise 
have  urged.  [Lord  Campbell  C.  J.  Were  you  in- 
structed to  shew  by  cross  examination  that  the  deceased 
and  his  wife  lived  on  very  bad  terms  ?] 

As  to  the  main  question  :  This  is  an  Act  to  be  guard* 
edly  construed,  as  it  introduces  a  new  principle.  [Lord 
Campbell  C.  J.  So  did  stat.  ^  Ed.Z.c.  7.]  The  only 
**  injury  resulting  from  such  death"  which  the  Court  can 
notice,  under  sect  2,  is  pecuniary  loss.     The  attempt 


(«)  2  Erch,  725.     Sec  Rtgina  ▼.  Ooltk,  IS  Q.  B.  412. 


XV.   VICTORIA.  107 

to  carry  this  provision  further  leads  to  difficulties  which  Q«««*»  Bemih. 

1852 
«bew  that  it  cannot  have  been  intended*     Suppose  the * 

deceased  person  to  leave  a  wife  and  twelve  children:  ^^ 

che  pecuniary  injury  they  suffer  by  the  loss  of  his  pro-       aSiiJ? 
tection  is  apportionable :  but,  if  each  is  entitled  to  com-     Compaay. 
'|>eiisation  for  mental   suffering,  every  one   is  entitled 
Alike  to  the  full  amount  which  can  be  supposed  equiva- 
lent to  one  person's  distress  of  mind.     Is  then  the  de- 
fendant in  such  a  case  to  pay  full  damages  twelve  times 
o?er?    The  only  safe  ground  of  estimate  is  the  loss  in 
peconiary  estate.      And  here   the  widow   is  in   some 
respects  a  gainer.      \^Coleridffe  J.      Your   construction 
Hrould  make  the  killing,  in  some  instances,  no  injury  at 
^^^•2     Another  question  is,  whether,  in  such  a  case  as 
^is,  habitnal  misconduct  of  the  husband  could  be  allied 
'^  reduction  of  damages.     [Lord  Campbell  C.  J.     The 
^'^wer  may  be  that,  if  the  wife  asks  damages  for  loss 
^  Society,  such  evidence  is  let  in :  if  an  executor  is  so 
'^discreet  as  to  claim  for  the   loss  of  a  father  whose 
'^*>ioval  is  a  benefit  to  the  family,  he  most  take  the  con- 
®^Ocnce.]   None  of  the  suj^ested  difficulties  will  arise  if 
^e   injury  be  regarded  as  pecuniary.     [Lord  Campbell 
^*  J.    There  may  be  a  power  to  claim  ultra  that,  but 
*^   obligation  npcm  the  executor  to  prefer  such  claim. 
Be  is  to  do  what  is  best  for  the  estate.]     It  is  suggested 
^**t  *  pecuniary*  might  easily  have  been  inserted  before 
^^jary*  in  sect  2,  if  the  Legislature  had  intended  such 
^  ^restriction:  but  the  word  is  not  necessary.     In  HaU 
/••-Id  V.  Kymer  (a),    which  turned  upon  stat  14  G.  3. 
^    '^S.  «.  1.,  forbidding  insurances  upon  lives  in  which 
^^  aasored  has  <'no  interest,"  this  Court  held  it  clear 

(«)  10  B.  ^  a  734. 
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Volume XFU I.  that  "no  interest"  must  be  read  as  "no  pecuniary  in- 
terest"  The  whole  context  of  the  present  Act  agrees 
with  the  interpretation  contended  for.  The  relatives  for 
whom  compensation  is  provided  bj  sect.  2  are  those 
most  likely  to  be  in  a  situation  of  pecuniary  dependence 
on  the  deceased.  If  distress  of  mind  on  the  loss  of  a 
near  relative  had  been  contemplated,  brothers  and  sisters 
would  have  been  mentioned.  The  particular  ia  this 
case  (which  the  plaintiff  is  required  to  deliver  by  sect  4) 
gives  no  intimation  of  any  thing  beyond  a  pecuniaiy 
claim.  [Lord  Campbell  C.  J.  No  objection  was  made 
here  on  that  ground.]  An  analogy  can  scarcely  be 
drawn  from  the  cases  in  which  a  husband  may  sue  at 
common  law  for  loss  of  consortium :  that  analogy  did  not 
prevail  even  under  the  common  law;  for  a  wife  could 
not  recover  compensation  in  respect  of  consortium,  even 
when  husband  and  wife  were  both  living. 

Cur*  adv.  tndL 


Coleridge  J.  {a\  in  the  same  vacation  {February 
21st),  delivered  the  judgment  of  the  Court 

This  case  turns  entirely  upon  the  constructioa  of  the 
recent  stiftute,  9  &  10  Vict  c.  93. ;  and  the  important 
question  is,  whether  the  jury,  in  giving  damages  appor- 
tioned to  the  injury  resulting  from  the  death  of  the 
deceased  to  the  parties  for  whose  benefit  the  action  is 
brought,  are  confined  to  injuries  of  which  a  pecuniaiy 
estimate  may  be  made,  or  may  add  a  solatium  to  those 
parties  in  respect  of  the  mental  sufferings  occasioned  by 
such  death  ? 

The  plaintiff's  counsel,  in  support  of  the.  latter 
alternative,  have  mainly  relied  upon  certain  decisioiis 

(a)  Cokridgt  and  Crom/tton  Jt.  wore  the  only  Judges  in  Court. 
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of  the  Court  of  Session  in  Scotland^  which  they  have  Qween**  BtneK 

1852 
▼ery  properly  brought   under  our  notice.      If   those  L_ 

decisions  had  been  pronounced  upon  a  law  common 

to  both  parts  of  the  United  Kingdom,  we  should  have 

been  equally  ready  to  be  bound  by  them  as  if  they  had 

been   pronounced  by  the  Courts  in  Westminster  Hall ; 

bat  it  is  expressly  enacted  that  stat.  9  &  10  Vict  c.  93. 

«ball  not  apply  to  Scotland;   and  the  Scottish  law  of 

Msythment    is  wholly  alien  to  the    common    law  of 

England.     In  this,  as  in  other  instances,  an  improve- 

ment  in   our  law   may   have   been  suggested   by  the 

existing  code  in  Scotland ;  but  may  have  been  adopted 

w^ith  modifications.     It  is  quite  clear  that  the  law  of 

•ssythment  has  not  been  introduced  into  England  in 

*to  fiill  latitude;  or  compensation  for  the  loss  of  a  parent 

^7  a  wilfiil  act,  neglect,  or  default,  would  be  due  to 

^''^itimate   as  well  as  legitimate   children ;    and   the 

•naount  of  compensation  would  depend  upon  the  extent 

^'  the  culpa  proved  against  the  parties  from  whom  the 

^^pensation  is  claimed.     It  may  be,  though  we  need 

^^  affirm  it,  that  those  decisions  are  in  strict  conformity 

^  tlie  law  of  Scotland,  and  would  all  have  been  affirmed 

^  Appeal  to  the  House  of  Lords;  but  they  can  be  of 

^^'^  little  assistance  to  us  in  construing  this  Act  of 

*^**liament     When  we  are  performing  this  duty,  our 

^■^  safe  course  is  to  look  at  the  language  which  the 

^^^islature  has  employed. 

^Kle  title  of  this   Act  may  be  some  guide   to  its 

"^^aning:   and   it  is  "An   Act  for  compensating   the 

**^ilie8    of   persons    killed;"    not    for  solacing   their 

bounded  feelings.     Reliance  was  placed  upon  the  first 

•^^tioD,  which  states  in  what  cases  the   newly  given 

*^^  may  be  maintained  although  death  has  ensued ; 
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roimrneXf-ili.  the  argoiDent  being  that  the  party  injared,  if  he  had 
.  _  recovered,  would  have  been  entitled  to  a  solatium,  and 
therefore  so  shall  his  representatives  on  his  death.  Bot 
it  will  be  evident  that  this  Act  does  not  transfer  this 
right  of  action  to  his  representative,  bot  gives  to  the 
representative  a  totally  new  right  of  action,  on  diflRerent 
principles.  Sect  2  enacts  that  ^in  every  such  action 
the  jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death  (o 
the  parties  respectively  for  whom  and  for  whose  benefit 
such  action  shall  be  brought"  The  measure  of  damage 
is  not  the  loss  or  suffering  of  the  deceased,  but  the 
injury  resulting  from  his  death  to  his  fiimily.  This 
language  seems  more  appropriate  to  a  loss  of  which 
some  estimate  may  be  made  than  to  an  indefinite  sum, 
independent  of  all  pecuniary  estimate,  to  sooth  the  feel- 
ings ;  and  the  division  of  the  amount  strongly  leads  to 
the  same  conclusion:  **  And  the  amount  so  recovered" 
'^  shall  be  divided  amongst  the  before  mentioned  parties 
in  such  shares  as  the  jury  by  their  verdict  shall  find  and 
direct"  By  what  rules  ought  the  jury  to  be  guided  in 
this  apportionment?  Are  they  to  inquire  into  the 
degree  of  mental  anguish  which  each  member  of  the 
fiunily  has  suffered  fix)m  the  bereavement?  Then  not 
only  the  child  without  filial  piety,  but  a  lunatic  child 
and  a  child  of  very  tender  years,  and  a  posthumoos 
child  on  the  death  of  the  father,  may  have  something 
for  pecuniary  loss,  but  cannot  come  in  pari  passu  with 
the  other  children,  and  must  be  cut  off  fix>m  the  solatium. 
It  seems  to  us  that,  if  the  Legislature  had  intended  to  go 
the  extreme  length  of  giving,  not  only  compensadon  for 
pecuniary  loss,  but  a  solatium  to  all  the  relations  enume- 
rated in  sect.  5,  a  father  and  mother,  a  grandfather  and 


XV.  VICTORIA- 


lll 


1852. 
Blakb 

V. 
Ml  IH.AND 

Railway 
Companj. 


grandmother,  a  stepfather  and  stepmother,  a  son  and  Qmm**  Bench. 
daughter,  a  grandson  and  granddaughter,  a  stepson  and 
stepdaughter,  language  more  clear  and  appropriate  for 
this  purpose  would  have  been  employed. 

An  argument  has  been  drawn  from  sect  4,  which 
requires  the  plaintiff  to  deliver  the  particulars  of  the 
nature  of  the  claim  in  respect  to  which  damage  shall  be 
sought  to  be  recovered ;  as  if  it  were  so  much  for  pecu- 
Tiiary  damage  and  so  much  for  solatium.  But  these  words 
^^ill  be  abundantly  satisfied  by  a  statement  of  the  manner 
in  which  the  pecuniary  loss  to  the  different  persons  for 
^^hom  the  action  is  brought  is  alleged  to  have  arisen. 

We  conceive  that  the  Legislature    would   not  have 
thrown  upon  the  jury  such   great  diflBculty   in    calcu- 
lating and  apportioning  the  solatium  to  the  different 
members  of  the  &mily  without  some   rules  for  their 
guidance.     When  an  action  is  brought  by  an  individual 
for  a  personal  wrong,  the  jury,  in  assessing  the  damages, 
can  with  little  difficulty  award  him  a  solatium  for  his 
'iiental  sufferings  alone,  with  an  indemnity  for  his  pecu- 
niary loss.     There  may  be  a  calculation  of  the  pecuniary 
^Oes  sustained  by  the  different  members  of  the  family 
^X)m  the  death  of  one  of  them :  but,  if  the  jury  were  to 
P<roceed  to  estimate  the  respective  degrees  of  mental  an- 
^xiisb  of  a  widow  and  twelve  children  from  the  death  of 
^^e  father  of  the  family,  a  serious  danger  might  arise  of 
^amag^  being  given  to  the  ruin  of  defendants.     We 
t^ust  recollect  that  the  Act  we  are  construing  applies 
Xiot  only   to  great   railway   Companies   but   to  little 
tradesmen  who  send  out  a  cart  and  horse  in  the  care  of 
an  apprentice. 

For  these  reasons  we  are  of  opinion  that  the  learned 
Judge  at  the  trial  ought  more  explicitly  to  have  told  the 
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VoiumeXVliL  jurj  that,  in  assessing  the  damages,  they  could  not  take 

[ into  their  consideration   the   mental   sufferings  of  the 

Blake       plaintiff  for  the  loss  of  her  husband:   And  that,  as  the 
Midland     damages  certainly  exceeded  any  loss  sustained  by  her 
Company,     admitting  of  a  pecuniary  estimate,  they  must  be  con- 
sidered excessive. 

The  rule  for  a  new  trial  must  therefore  be  absolute. 
It  is  a  new  trial  on  the  ground  of  misdirection. 

Rule  absolute. 


Renshaw  against  Bean. 

Plaintiff,  being  /^ASE.      The  action  was  commenced  on   13th  Ao- 

a  house  which  vember^  1850.     The  declaration  stated:  That,  before 

premises  in  the  ^^^  *^  ^^^  ti°ie  of  the  committing  &c.,  a  certain  dwelling 

d^f3(InTa*![d  l^o^se,  surgery  and  premises,  with  the  appurtenances, 

had  ancient  situate  in  the  town  of  Nottingham  &c,  were  in  the 
windows,  re-  i^  ' 

built  the  house,  possession  of  one  Booth  Eddison  as  tenant  thereof  to 

added  an  upper  *      ^     ^ 

story,  opened     plaintiff;  and  a  certain  building,  warehouse,  counting 

windows  in  .  "     .  . 

that  story,  and  housc  and  premises,  with  the  appurtenances,  situate  m 

ancient  win.  the   town  &c,   and   near   to   and   adjoining  the   first 

otherwise  mentioned  dwelling  house   and   premises,   and   partly 

po^Sttonl  ®"^  over  and  above  the  said  surgery,  were  in  the  oocupa- 

such  rebuild. 

ing  and  alterations  being  within  twenty  years  of  the  commencement  of  the  action.  Defend* 
ant  subsequently  rebuilt  his  premises,  and  thereby  darkened  the  windows  in  both  the  upper 
and  the  lower  stories  of  plaintiff's  house. 

Held,  in  an  action  by  plaintiff,  as  reversioner,  for  this  obstruction,  that,  the  plaintiff 
having,  by  his  alterations,  exceeded  the  limits  of  his  right,  and  it  being,  through  the  nature 
of  such  alterations,  impossible  for  the  defendant,  in  the  lawful  exercise  of  his  own  righta, 
to  obstruct  such  excess  without  at  the  same  time  obstructing  the  plaintiff's  former  right,  the 
plaintiff  must  be  considered  as  losing  his  former  right,  at  all  events  until  he  restwed  hit 
nouse  to  its  original  condition. 

SembUt  that  such  alteration  did  not  destroy  the  right  altogether. 

Held,  further,  that  a  defence  founded  upon  the  fact  of  such  alteration  by  the  plaintiff,  and 
the  impossibility  of  a  partial  obetruction,  was  properly  raised  under  a  traverse  of  plaintiff "k 
right  to  the  windows. 
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tion  of  one  George  Shelton  Jun.  as  tenant  thereof  to  Quten's  Bench, 

plaintifF,  the  reversion  of  and  in  the  said  several  premises \ 

then  and  still  belonging  to  plaintiff;  and  in  which  several     J^^***"^^ 

and  respective  premises,  before  and  at  the  times  of  the        ^*^*'- 

committing  &c.,  there  were  and  still  of  right  ought  to 

^  divers,  to  wit  ten,  windows,  through  which  the  light 

and  air  during  all  the  time  aforesaid  ought   to  have 

^tered,  and  until  the  time  of  the  committing  &c.  did 

CDter,  and  still  of  right  ought  to  enter,  into  the  several 

P^oiiaes  hereinbefore  respectively  mentioned  and  in 

^''e  occupation  of  plaintiff's  said  tenants  respectively,  for 

^®  convenient  and  wholesome  air  and  occupation  and 

^yojment  thereof:   Yet  defendant,  well  knowing  the 

P'^miaes,  but  intending  to  injure  plaintiff  in  his  rever- 

siotiar;y  estate  &c.,  whilst  the  said  several  premises  were 

^  ^^^^upied  by  the  respective  tenants  thereof,  and  plaintiff 

^^  So  interested  therein  as  aforesaid,  to  wit  on  &c.,  and 

^^    divers  other  days   &c.,  wrongfully  and  injuriously 

^Ut  and  raised  and  added  to  a  certain  messuage, 

^  ^^^ng  and  premises  of  defendant  near  to  the  said 

^^owB  respectively,  and  made  the  same  of  a  much 

°|^^ter  height  and  dimensions  than  the  same  had  pre- 

^^^aly  been,  and  wrongfully  and  injuriously  kept  and 

^ti^Qed  the  said  last  mentioned  messuage,  building 

^     premises  so  wrongfully  added  to  and  raised  as 

^**^^^^Md  for  a  long   time,  to  wit  &c. ;    by  means  of 

^^li  said  several  premises  the  light  and  air  during 

^Ite  times  aforesaid  were  and  still  are  prevented  from 

^^nng  into  and  through  the  said  windows  or  any  of 

^^^  into  the  said  respective  premises  so  in  the  posses* 

^^    of  plaintiff's  said  tenants  respectively,  in  which 

^^^tiff  was  80  interested  as  aforesaid ;  and  the  same 

"^OL,  xym.  H.  8.  I 
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VofumeXFllL  premises  have  been  and  are  thereby  rendered  dark, 

close,  uncomfortable  and  unwholesome,  and  much  less 

Renbhaw     fi^  ^Q^j  commodious  for  habitation  &c. ;  and  the  same 

V. 

Bran.  have  been  and^  are  greatly  deteriorated  in  value ;  and 
plaintiff  hath  been  and  is  greatly  injured  in  his  rever- 
sionary estate  and  interest  &c. :  to  the  damage  &c. 

Pleas.     1.  Not  Guilty. 

2.  That  there  were  not  of  right,  at  or  during  any  or 
either  of  the  said  times  of  the  committing  &&,  any  or 
either  of  the  said  windows  through  which  the  light  or 
air  ought  to  have  entered,  or  still  of  right  ought  to 
enter,  in  manner  and  form  or  for  the  purpose  in  the 
declaration  alleged.     Conclusion  to  the  country. 

Issue  was  joined  on  each  plea. 

On  the  trial,  before  Coleridge  J.,  at  the  Nottingham 
Spring  Assizes,  1851,  a  verdict  was  found  for  the 
plaintiff  with  \s.  damages,  subject  to  the  opinion  of 
this  Court  upon  the  following  case. 

The  premises  in  the  occupation  of  the  plaintiff's 
tenants,  mentioned  in  the  declaration,  adjoin  to  each 
other;  and  the  windows  in  question  open  into  a  court 
or  passage  (a)  leading  out  of  the  High  Pfwement  in  the 
town  and  county  of  Nottingham.  The  defendant  was 
the  owner  of  premises  very  near,  and  in  parts  adjoining, 
the  plaintiff's  premises,  and  situate  on  the  opposite  side 
of  the  said  court  or  passage.  The  defendant  rebuilt, 
enlarged  and  raised  his  premises  shortly  before  the 
action  was  brought,  and  thereby  darkened  and  ob- 
structed the  windows  on  the  ground  floor,  first  floor 
and  second  floor  of  the  premises  in  the  occupation  of 

(a)  See  the  judgment  of  the  Court,  p.  130,  poft. 
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the  plaintiff's  tenants:  and  the  only  question  in  dispute  Queen*$ Bench. 

is  as  to  the  right  to  the  windows  in  question.  ' 

The  premises  in  the   occupation  of  the   plaintiff's     Benshaw 
tenants  had  been  rebuilt  about  eighteen  or  nineteen        Bean. 
years  before  the  rebuilding  of  the  defendant's  premises ; 
and  none  of  the  identical  windows  in  respect  of  which 
the  action  was  brought  had  existed  for  twenty  years 
before  the  obstruction  complained  of.     In  the  premises 
which  previously  occupied  the  site   of  the   plaintiff's 
pi^eseot  premises  there  was  the  same  number  of  stories 
^^  io  the  present  premises ;  and  there  were  windows  on 
^^  ground  floor^  first  floor  and  second  floor,  which  had 
^^isted  for  a  period  considerably  exceeding  twenty  years ; 
^^    in  rebuilding  the  plaintiff's  premises  some  of  the 
*^dows  were  enlarged,  and  the  situations  of  others  were 
"^ged ;  and  no  one  of  the  present  windows  was  in  all 
J^^csts  identical  in  point  of  size  and  situation  with  any 
^   of  thfe  previously  existing  old  windows. 
''^^^.e  defendant  contended  that  by  these  alterations, 
^:iature  of  which  is  hereafter  specified,  the  ancient 
^^^^  had  been  lost,  and  that  no  new  rights  had  been 
"j^^^ired,  in  consequence  of  the  period  of  enjoyment  of 
present  windows  falling  short  of  twenty  years ;  and 
^^^^     therefore  he  was  entitled  to  a  verdict  upon  the 
V^^^^^iQd  plea,  which  denied  the  rights  alleged  in  the 
^^*^tfation :  and  this  is  the  point  for  the  consideration 
^*^   ^*e  Court 

^  -V^e  case  then  referred  to  a  plan  which,  it  was  agreed, 

^^^It  be  referred  to  by  the  Court,  and  on  which  were 

^^Xm  the   premises  in  the    occupation  of  plaintiff's 

^^^nts,  and  the  windows  now  in  question,  all  of  which 

^^^^ed  into  the  before  mentioned  court,  some  to  the 

^^^Tth,  some  to  the  East,  and  two  to  the  South.     They 

I  2 
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Volume  XV III,  were  numbered  on  the  plan,  1  to  12.     Windows  1  to  7 

1852 
*       were  in  premises  occupied  by  Mr.  Booth  Eddison ;  8  to 

REN8HAW      J 2  lighted  a  warehouse,  counting  house  and  premises  in 

Bkan.        jijg  occupation  of  Mr.  George  Shelton.     The  case  stated 

that  all  were  in  a  greater  or  less  degree  darkened  and 

obstructed    by   the    rebuilding  and  alteration   of   the 

defendant's  premises.     It  then  proceeded  as  follows. 

When  the  premises  occupied  by  Mr.  Booth  Eddison 

were  rebuilt,  the  new  building  was  made  nine  or  ten 

feet  higher  than  the  old  one,  and  the  height  of  the 

rooms  of  all  the  floors  was  raised ;  and,  as  a  consequence 

of  this  alteration,  the  windows  in  all  the  floors  were  all 

made  and  placed  somewhat  higher  than  they  were  in 

the  old   premises,   and   other  changes  were   made  as 

hereinafter  particularly   mentioned.      On   the   ground 

floor,   the   window   No.   1    was   in   exactly   the    same 

situation  as  an  old  window  previously  existing  there, 

except  that  the  new  window  was  made  about  four  inches 

narrower  and  about  one  foot  higher  than  the  old  one. 

With  respect  to  the  window  No.  2,  the  wall  in  which  it 

was  made  stood  in  the  same  situation  as  the  present 

wall,  but  there  were  two  windows  previously  lighting 

the  room  now  lighted  by  No.  2.     These  old  windows 

were  narrower  windows  than  the  present  window,  and 

were  separated  from  each  other  by  about  eighteen  inches 

of  wall     The  present  window  occupies  the  situation  of 

this  intervening  piece  of  wall,  and  a  part  of  the  situation 

of  each  of  the  old  windows ;  but  the  outer  sides  of  the 

old  windows  extended  farther  towards  the  North  and 

South  respectively  than  the  present  window.     The  cill 

of  the  present  window  is  at  the  same  elevation  from  the 

ground  as  the  cills  of  the  former  windows ;  but  the  top  of 

the  present  window  is  about  a  foot  higher  than  the  top 
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of  the  old  windows.     The  room  which  is  lighted  by  Queen\  Bench. 

No,  2  is  now  a^reakfast  parlour  and  library.     In  the '___ 

old  building  it  was  used  as  a  counting  house.     With      R«»'8"a^ 
respect  to  the  window  No.  3,  the  wall  in  which  it  is        ^*^''* 
placed  stands  in  the  same  situation  as  the  old  wall ;  and 
the  present  window^  to  the  extent  of  about  one  third  of 
its  dimensions,  occupies  the  same  situation  as  part  of  an 
ancient  window  in  the  previous  building:  the  cill  is  at 
the  same  elevation ;  but  the  top  of  the  present  window 
iias  been  raised  so  as  to  be  about  a  foot  higher  than  the 
top  of  the  old  window  in  that  situation :  the  space  occu- 
pied by  the  remaining  two  thirds  of  the  present  window 
Was  occupied  by  part  of  a  brick  wall  in  the  old  building. 
^I^e  room  now  lighted  by  this  window  is  used  as  a 
^^i^iy.     In  the  old  premises  there  were  two  rooms  in 
^lie  same  situation,  a  packing  room  and  a  pantry,  each 
«-ighted  by  a  separate  window ;   and  at  the  time  of  the 
^^teration  one  of  these  old  windows  was  stopped  up. 
^^^ith  respect  to  the  windows  Nos.  4,  5,  6  and  7,  they 
^^ccapy  nearly  the  same  positions  as  four  ancient  windows 
K^revionsly  existing  in  the  former  premises;  but,  in  con- 
^^fi^oeoce  of  the  raising  of  the  floors  of  the  present 
^i^oildixig,  the  cills  and  tops  of  the  present  first  floor 
"^Nrindows  are  higher  than  those  of  the  previous  windows: 
V^ut  the  greater  portion  of  each  of  the  present  windows 
Ss  in  the  same  situation  as  the  corresponding  old  window ; 
^nd  the  use  made  of  the  rooms  and  places  lighted  by 
these  windows  is  substantially  the  same  in  the  new  as  it 
'Was  in  the  old  premises. 

With  respect  to  the  windows  to  the  plaintiff's  ware- 
house and  premises  in  the  occupation  of  Mr.  George 
SheltoHf  the  windows  numbered  8,  9  and  10  occupy 
nearly  the   same  situations  as  three  ancient  windows 
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Volume  XV III,  previously  existing  in  the  former  premises,  except  that, 

\ in   consequence   of  the  floors  having^  been  raised  in 

Renshaw  height,  the  cills  and  tops  of  the  present  windows  are 
Bkan.  higher  than  the  cills  and  tops  of  the  old  windows;  but 
the  greater  portion  of  each  of  the  present  windows  is  in 
the  same  situation  as  the  corresponding  old  window  on 
the  second  floor;  and  the  rooms  lighted  by  the  present 
and  former  windows  were  used  for  the  same  purposes. 
With  respect  to  the  remaining  windows  Nos.  11  and  12, 
which  look  down  the  yard  towards  the  South,  the  wall 
and  building  in  which  these  two  windows  are  placed 
was,  at  the  time  of  the  rebuilding  of  the  premises,  raised 
and  brought  forward  towards  the  South  about  eight  feet 
beyond  the  situation  of  the  old  wall.  The  windows 
11  and  12  were  placed  in  the  new  wall  so  brought 
forward  as  aforesaid  in  pretty  nearly  the  same  situation, 
with  respect  to  elevation,  as  two  old  windows  in  the 
same  situation  which  previously  lighted  the  staircase 
of  the  old  building;  but,  in  consequence  of  the  wall 
and  building  in  which  the  staircase  stands  having  been 
so  brought  forward,  no  part  of  the  present  windows 
occupies  any  part  of  the  situation  of  the  old  staircase 
windows.  And,  in  consequence  of  this  part  of  the 
building  having  been  brought  forward,  the  windows 
of  the  warehouse  and  counting  house,  Nos.  8,  9  and 
10,  and  also  the  windows  of  Mr.  EddisorCs  surgery 
and  bedroom  over  it,  Nos.  3  and  7,  were  deprived  of 
some  of  the  light  which  had  previously  been  enjoyed 
by  the  windows  that  formerly  stood  in  similar  situations 
in  the  old  premises. 

The  rebuilding  of  the  plaintiff's  premises  was  com- 
pleted in  or  shortly  after  the  month  of  October,  1831: 
and  the  several  lights  had  been  enjoyed  in  their  altered 
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state  without  interruption  until  about  the  months  of  QueeH*$  Bench, 

1852 
•Auffust  and   September^   1850,   when    the    defendant's  .*__ 

obstructions  took  place.  Benbhaw 

The  question  for  the  consideration  of  the  Court  is,        ®*^'** 

^^ether  the  plaintiff  is  entitled  to  recover  damages 

iti  the  present  action  in  respect  of  the  obstruction  of 

all,  or  any,  and  which,  of  the  windows  in  question ;  and 

the  verdict  is  to  be  entered  accordingly.     The  Court  to 

^▼e  the  power  of  determining  any  question  of  fact 

arising  from  the  case,  and  which  (but  for  this  power) 

tfiej  might  consider  proper  to  be  submitted  to  a  jury. 

Tb^  pleadings  to  be  referred  to  as  part  of  the  case. 

TThe  special  case  was  argued  in  last  Hilary  term  {a\ 

Cf^  Hayesy  for  the  plaintiff.     As  to  the  windows  11 

a^d  1 2,  which  have  been  advanced  in  the  form  of  a  bow, 

^^  part  of  them  coinciding  with  the  former  site,  it  must 

^^  admitted  that  Blanchard  v.  Bridges  {h)  is  a  decisive 

autbority  for  the  defendant.     With  respect  to  the  other 

^^do^B,  which  have  been  altered  chiefly  by  elevating 

^    ^pper  part,  in  consequence  of  the  raising  of  the 

^  *^t.iff»8  house,  but  which,  to  a  great  extent,  merely 

^*I^^  the  former  site,  the  easement  is  modified,  not 

^ ^Swished.      The    principle,  to    be   deduced    from 

^^^^*^^j  Case  (c),  is,  that  an  easement  is  not  destroyed 

^    ^•^ti^rations  in  the  mode  of  enjoyment,  which  leave 

^^Iwtance  of  the  thing  enjoyed  the  same,  and  do  not 

^^^'^Q  a  greater  burden  upon  those  against  whom  the 

^^^^ent  is  claimed.     And  therefore,  in  the  case  of 

^^*%ed    windows,    the  old    apertures   remaining,  the 

^1^^'     JoMMtay  27tli,  before  Lord  Campbell  C.  J. ,  PatUtm  and  Wightman  Jf. ; 
^%tb,  before  Lord  Campbell  C.  J.,  Patteson,  Coleridge  and  Wightman  Js. 
'^^    4A.^B.  176.  (c)  4  Bep,  86  a. 
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VciumtXVUL  former  privilege  contiaues  as  to  them,  though  not  as  to 
new  additions.     In  a  case  of  Dougal  v.  Wihon  {a\  cited 


Renshaw  jjy  ^^  ^^^  mUiams  in  note  (2)  to  Yard  v.  Fard{b), 
Bean.  Wilmot  C.  J.  said :  «  If  my  possession  of  the  house 
cannot  be  disturbed^  shall  I  be  disturbed  in  my  lights? 
It  would  be  absurd.  But  the  action  can  only  be  main- 
tained for  damages  so  far  as  the  lights  originally  extended, 
and  not  for  an  increase  of  light  by  enlarging  the  windows 
recently."  In  CoUerell  v.  Griffiths  {c),  which  was  an 
action  for  obstructing  window  lights  by  erection  of  a 
paling,  '^  the  windows  had  never  been  completely  open, 
but  had  had  blinds  fastened  to  the  window  frames,  which 
prevented  the  plaintiff  from  seeing  into  the  defendant's 
garden,  the  blinds  sloping  upwards,  and  only  serving  for 
the  admission  of  light :"  and  the  defence  was,  ^*  that  the 
plaintiff  had  thrown  down  those  blinds,  and  thereby 
opened  a  full  and  uninterrupted  view  over  the  defend- 
ant's  premises  and  thereby  deprived  him  of  the  privacy 
and  retirement  of  his  garden."  It  was  admitted  that  the 
paling  made  the  plaintiff's  rooms  darker  than  they  were 
before  the  blinds  were  removed ;  and  Lord  Kenyan  tliere- 
upon  held  that  the  plaintiff  was  entitled  to  recover. 
That  is  a  stronger  case  than  the  present.  In  Martin  v. 
Gobie{d)  a  malt-house  had  been  converted  into  a  parish 
work-house ;  and,  in  an  action  for  obstructing  the  lights, 
it  was  held  that,  notwithstanding  this  alteration,  the  pre- 
mises were  still  entitled  to  as  much  light  as  was  formerly 
enjoyed  for  the  purposes  of  the  malt-house.  In  Chand' 
ler  v.  Thompson  (e),  a  small  window  in  the  plaintiff^s 
house,  overlooking  the  defendant  s  premises,  was  enlarged 

(a)  2  Wnu,  Saund.  175  a,  6th  ed.  (6)  2  Wm».  Smmmd.  172. 

(c;  4  Etp,  N,  P.  a  69.  (rf)  1  Camp.  320. 

(e)  3  Camp,  80. 
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in  height  and  width :  the  defendant  erected  a  building  Qkmii'«  Btneh. 


irhich  covered  part  of  the  old  aperture  but  allowed  more 

%ht  to  enter  than  had  been  enjoyed  in  the  former  state 

of  the  window.     But  Le  Blanc  J.  ^^  was  of  opinion  that 

the  whole  of  the  space  occupied  by  the  old  window  was 

privileged ;   and  that  it  was  actionable  to  prevent  the 

light  and  air  from  passing  through  this^  as  it  had  formerly 

done.    That  part  of  the  new  window  which  constituted 

the  eDlarf];ement  might  be  lawfully  obstructed :  but  the 

plaintiff  was  entitled  to  the  free  admission  of  light  and 

^r   through   the    remainder  of    the  window,  without 

'^ference  to  what  he  might  derive  from  other  sources." 

*  "e  first  case  in  which  it  has  been  laid  down  "  that  a 

f^^ty  may  so  alter  the  mode  in  which  he  has  been  per- 

^^^^  to  enjoy  this  kind  of  easement,  as  to  lose  the 

^ht  alt<^ther,-  is  Garritt  v.  Sharp  (a) ;  and  there  the 

^'^unastances  were  peculiar.     The  light  had  formerly 

*^n    admitted  through  crevices  in  a  bam,  which  the 

P***ntiff  had,  by  cutting,  formed  into  windows.     It  was 

^^ry  floubtful  whether  the  crevices  had  not  been  acci- 

eotal,  and,  consequently,  whether   the   enjoyment  of 

%^^    through  them  was  any  evidence  that  an  easement 

^^   ever  been  granted  to  the  plaintiff.     In  Thomas  v. 

^^^"aot  (Jk)  the  plaintiff  alleged  a  right  to  have  the  rain 

^  by  a  certain  channel  from  the  roof  of  his  house  to 

^    premises  of  the  defendants,  which  easement  they 

^^     obstructed  by  building  a  wall  on   their  ground: 

^    ^fendants  answered  that  the  plaintiff  had  lately 

^^^^4  the  wall  from  which  the  rain  so  descended,  by  an 

"**itioDaI   three  feet :    and  it  was  argued   that  "  the 

^^^ttise  of  an  easement  is  an  infringement  upon  the 

(a)  3A.^B.  325. 

(6)  2Cn.  M.^  R.  34.      5.  C.  5  Tjfr,  804. 


1852. 


Renbhaw 

V. 

Bean. 
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VohoMXViiL  right  of  another,  and  must  be  strictly  punned:"  and 
__l!Ll_  that,  here,  "  the  alteration  in  the  enjoyment  of  the  right 
ENWAW  destroyed  it,  and  the  defendants  were  justified  in  building 
Bean.  „p  ^^^^^  ^^\^  ^  ^^^  would  have  been  in  case  no 
easement  whatever  had  existed."  But  the  Court  of 
Exchequer  held  that  the  plaintiff  was  entitled  to  recover. 
Alderson  B.  said :  *^  How  does  the  plaintiff,  by  cluming 
more  than  he  lawfully  may,  destroy  his  title  to  that 
which  he  lawfully  may  claim  ?  It  has  been  held  in  the 
case  of  lights,  that  where  a  party  enlarges  an  ancient 
window,  the  owner  of  the  adjoining  land  cannot  obstruct 
any  part  of  the  light  which  ought  to  pass  through  the 
space  occupied  by  the  ancient  window.  If  the  act  of  the 
defendants  is  injurious  to  the  plaintiff's  original  right,  it 
is  not  the  less  so,  because  it  is  injurious  also  to  a  further 
right  which  the  plaintiff  claims."  Subsequently  to  this 
case  Blanchard  v.  Bridges  (a)  was  decided,  in  which  the 
Court  of  Queen's  Bench,  recognising  the  authority  of 
Chandler  v.  Thompson  (i),  admitted  that,  where  a  window 
was  merely  enlarged,  the  original  aperture  remaining, 
^^  that  aperture  remained  privileged  as  before  the 
enlaigement"  The  argument,  if  it  could  prevail,  that 
the  easement  of  window  light  ceases  on  any  change, 
however  trivial,  in  the  dimensions  of  the  window,  would 
be  of  very  serious  consequence,  especially  in  ancient 
towns. 

Mellor^  contra.  By  the  general  rules  of  common  law, 
any  man  may  build  to  the  extremity  of  his  own  land : 
if  that  right  is  ever  restrained  it  is  by  an  enjoyment 
which  he  has  permitted  another  person  to  have  during 

(o)  AA.^£.  176.  (6)  3  Camp.  80. 
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twenty  .years,  incompatible  with  that  exercise  of  right  Queen^i  Bench. 
Bat  the  qoestion  then  is,  in  what  enjoyment  has   he  ' 


acquiesced  ?  To  what  precise  extent  has  he  given  up  his     ^^n^haw 

rights,  and   made   his  own  tenement  a  servient  one?        Bean. 

Theenlargementof  windows  may  affect  the  neighbouring 

land-owner  very  materially,  both  as  abridging  his  right 

to  elevate  his  own  buildings,  and  as  lessening  the  privacy 

of  his  tenement,  a  privilege  on  which  the  law  puts  a 

value  as  well  as  upon  the  access  of  light  and  air ;  Cher- 

ringtfm,  v.  Ahnty  (a),  and  Garritt  v.  Sharp  (4),  where 

Lord  Defunan  C.  J.  observed,  as  to  the  conversion  of 

ci^vices    into   windows:    "They   might    overlook    the 

neighbouring  premises."     If  the  new  work  is  an  en- 

^*^^^chment,  the  party  invaded  in  his  rights  may  obstruct 

^^  eocroachment;  and,  if  it  has  been  so  made  that  the 

^*®^itiction  cannot  operate  upon  what  is  unprivileged 

^^bout  also  affecting  what   is   privileged,  that  conse- 

^'^^noe  must  be  submitted  to :   all  may  be  obstructed. 

^  ^^>  as  was  observed  in  the  judgment  of  this  Court  in 

^^**»cftiirrf  V.  Bridges  (c),  if  there  be  an  encroachment, 

^  degree  of  it  cannot  safely  be  left  to  the  consideration 

^^  jnry.     [Lord  Campbell  C.  J.     You  would  say  that 

**^  U^di  ought  to  have  the  same  consequence  as  several 

^^^*3    ^^  i^ch  might  be  a  matter  too  small  to  be  esti- 

^■^^t^^  by  the  law :  but  the  question  is,  whether  it  can 

^^^     perceived    that   the   alteration  imposes  some  new 

ourdcn  upon   the   neighbouring  tenement:   if  it  does, 

^^^    obstruction  may  be  total      [Lord  Campbell  C.  J. 

^*^ere  a  window  is  heightened,  it  might  be  diflBcult  to 

<*8truet  the  upper  part  without  darkening  the  lower.] 

^  case  which  was  tried  at  Lincoln^  something  of  the 

(o>  2  rem.  646.  (6)  3  ^.  §•  E.  325.  328. 

(c)  A  A.^E.  191. 


124  Q.  B.  HILARY  VACATION. 

VUuMeXVliL  kind  was  attempted^  by  an  iron  plate  at  the  end  of  a  rod 

'_..     But  the  true  consequence  of  the  encroachment  is,  that 

Renshaw      ^jjg  pj^j^y  making  it  incurs  the  penalty  of  losing  his  right 

Bean.        It  jg  hq^  practicable,  in  a  case  like  the   present,   to 

obstruct  merely  what  is  in  excess;   and,  if  it  remains 

unobstructed  for  twenty  years,  an  adverse  right  is  gained. 

Nothing,  therefore,  has  been  done  here  which  was  nol 

necessary  for  the  purpose  of  preventing  a  wrong.     This 

view  of  the  subject  agrees  with  the  doctrine  stated  in 

Gale  an  Easements,  191  et  seq.  (a).    [Lord  Campbell  C.  J. 

A  very  excellent  book.]     It  is  said  in  LuttreVs  Case{b)\ 

*^  If  there  be  lord  and  tenant,  and  the  tenant  holds  to 

cover  and  repair  the  lord's  hall,  as  in  10  E.  3.  23.  in 

this  case  if  the  hall  falls,  yet  if  the  lord  builds  the  hall  in 

the  same  place  where  it  was  before,  and  of  such  bigness 

as  it  was  before,  the  tenant  is  bound  to  cover  it ;  but  if 

it  is  of  greater  length  or  breadth  so  as  prejudice  may 

come  to. the  tenant,  or  if  it  is  built  in  another  place,  or 

if  that  which  was  the  hall  is  converted  to  a  cowhouse, 

stable,  kitchen,  or  the  like,  he  is  not  bound  to  cover  it, 

for  the  lord  by  his  act  cannot  alter  the  nature  of  die 

tenure,  nor  of  the  service  which  the  tenant  ought  to  do.** 

The  same  principle  applies  here,  though  the  excess  is 

not  capable  of  being  so  exactly  measured.     In  Perkinis 

Profitable  Book,  128  (c),  sect.  671,  it  is  said:    "If  a 

man  be  seised  of  the  manor  of  Dale  in  fee,  and  another 

man  holds  of  him  as  of  his  manor  of  Dale,  to  cover  the 

hall,  or  other  house  of  the  manor ;  if  the  house  fall  and 

be  not  re-edified  by  the  space  of  seven  years,  or  for  a 

greater  or  less  time,  now  for  this  time  the  tenant  who 

held  by  such  service  is  discharged  thereof:  but  when 

(a)  '2d  Ed.  (6)  4  Rep,  86  b. 

(c)   15th  Ed. 


XV.  VICTORIA.  125 

such  house  is  re-edified^  the  tenant  is  bound  to  do  the  Queen*i  Bench. 
seirice,  except  it  be  rebuilt  longer  or  larger,  so  as  it  ' 


shall  be   more  chai^eable  to  the  tenant  to  cover  the      Rsnshaw 
house^  than  it  was  at  the  time  the  tenure  was  created :        Bean. 
and  if  the  house  be  in  such  manner  re-edifiedy  qucere^ 
if  the  tenant  shall  be  bound  to  cover  so  much  thereof  as 
shall  amount  to  the  length  and  breadth  of  which  it  was 
when  the  tenure  was  created,**  &c.     And  in  a  note  by 
the    editor  it  is  added :    **  From  what  is  laid  down  in 
LuttrtVs   Case  (a),    Bruertoris   Case  {b)    and    Talbofs 
Oat«e  {c\  it  follows  that  this  service,  being  entire  and 
for    the  private  benefit  of  the  lord,  shall  not  be  appor- 
tioned by  his  act;  and  therefore  that  the  tenant  is  not 
«>uiid  to  perform  it  in  part**    The  lord,  by  trying  to 
«icrtBase  the  service,  incurs   the   penalty  of  losing  it. 
^*^i^    subject  is  also  discussed  in  Gale  on  Easements, 
^*  4,  5,  where  the  author  says:   "It  is  admitted  by 
^    Oourt  of  King's  Bench,  in  the  case  of  Garritt  v. 
^^^^  (rf),   that  'the  mode  of  enjoying  an  easement 
^bt  be  so  changed  as  to  defeat  the  right  altogether;' 
^    it  would  seem,  on  principle,  that  this  consequence 
^^Id  ensue,  at  all  events  to  the  above  extent,  wherever 
*^^terid  injury  is  caused  to  the  owner  of  the  servient 
^^Oaent  by  the  alteration,  and  the  original  and  usurped 
J^^ments  are  so  mixed  together  as  to  be  incapable  of 
^^^  separately  opposed     If  such  increased  enjoyment 
^^Id  clearly  narrow  the  servient  owner's  original  right 
^^ilding  or  otherwise  acting  on  his  own  property,  his 
^^^^re  b  damnified ;  for  though,  in  strictness  of  law,  he 
^^^  still  build,  provided  he  do  not  injure  the  original 
^^^^XQent,  he  can  now  do  so  only  under  the  condition  of 

(a)  4  Rtp.  86  a.  (6)  6  Rep.  I  a. 

(e)  8  Rep.  104  b.  (<l;  3  J.  i*  E.  325. 
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Voimmexviii.  being  subject  to  the  opinion  of  a  jury,  on  a  question  so 
nice  as  that,  whether  the  building  in  question,  clearly 
Renshaw  injurious  as  it  would  be  to  the  usurped  right,  be  or  be 
Bean.  not  SO  to  the  original  right"  It  is  further  observed  that, 
all  easements  being  a  restriction  on  the  natural  right  of 
property,  in  a  contest  between  the  owners  of  dominant 
and  servient  tenements  *^  the  liberty  of  the  latter  is  more 
favourably  regarded"  "  than  the  attempts  of  the  former  to 
limit  it ;"  and  therefore,  even  supposing  an  action  to  lie 
at  his  instance  after  he  has  changed  the  mode  of  enjoy- 
ment, he  must  shew,  in  order  to  succeed,  <<that  the 
obstruction  to  the  usurped  was  clearly  an  interference  with 
such  original  right ;  and  also,  if  this  were  made  out,  it 
should  seem,  he  should  further  shew  that  the  usurped 
portion  was  capable  of  being  obstructed  without  disturb- 
ing the  original  easement"  The  right  to  have  air  and 
light  admitted  to  a  building  is  acquired  and  kept  alive 
by  enjoyment;  if  the  enjoyment  be  voluntarily  discon- 
tinued, it  is  a  question  upon  evidence  whether  or  not 
the  right  has  been  abandoned :  Moore  v.  Rawson  (a). 
As  Littledak  J.  observed  in  that  case,  less  than  a  twenty 
years*  disuse  will  shew  such  an  abandonment  ''If" 
(his  Lordship  said)  *'a  man  pulls  down  a  house  and 
does  not  make  any  use  of  the  land  for  two  or  three 
years,  or  converts  it  into  tillage,  I  think  he  may  be 
taken  to  have  abandoned  all  intention  of  rebuilding  the 
house ;  and,  consequently,  that  his  right  to  the  light  has 
ceased.  But  if  be  builds  upon  the  same  site,  and  places 
windows  in  the  same  spot,  or  does  anything  to  shew 
that  he  did  not  mean  to  convert  the  land  to  a  different 
purpose,    then  his  right   would  not  cease.**      If   the 

(a)  3  B,^a  332. 
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windows  do  not  occupy  the  same  space,  the  presump-  Quten*$  B^tteh. 


tion  of  abandonment  is  not  repelled     That  the  right  of 
enjojing  this  kind  of  easement,  being  deduced  from  the 


1852. 


Renshaw 
▼. 

acqaieacence  of  the  adjoining  owner,  must  be  commen-        Bean. 

^raCe  with  it,  was  pointed  out  by  PaUeson  J.,  delivering 

^  judgment  of  the  Court,  in  Blanckard  v.  Bridges  (a). 

"The  consent,   therefore,  cannot  fairly  be  extended 

i^jond  the  access  of  light  and  air  through  the  same 

'P^itore  (or  one  of  the  same  dimensions  and  in  the 

''^e  position),  which  exbted  at  the  time  when  such 

*^***®etit  is  supposed  to  have  been  given.**    "  If  it  were 

^^^    admitted  that  a  new  window,  varying  in  size, 

Cievation,   or  position,   might   be   substituted   for   an 

^      one,  without  the  consent  of  the  owner  of  the 

Joii^lng  land,  it  would  be  necessary  to  submit  to 

J  •'i^s  questions  of  degree,  often  of  a  very  uncertain 

^^^^,  and  upon  very  unsatisfieurtory  evidence."      In 

'^^*'*wi  V.  Gobk  (b)  the  precise  question  now  before  the 

^^^^^t  was  not  raised ;    but  the  effect  of  the  decision 

^  ^l^at  the  occupier  of  the  dominant  tenement  is  not 

^^led  to  do  any  act  which  imposes  an   additional 

^^^^ction   on  the   servient  tenement.     In  Cotterett  v. 

^^^^iffUhs  (e)  the  character  of   the  alteration  did  not 

^^^ly  appear;   so  that  it  was  not  shewn  whether  it 

^^    impossible^  as  in  the  present  case,  for  the  defend- 

^^^     to  obstruct    those   parts  of   the    windows   which 

^*i     been    recently    added    without   also    obstructing 

y^     ancient  lights.     The  decision  there,  however,  is 

^^^^^"^^nsistent  with  the  doctrine  laid  down  in  later  cases, 

^^    in  Gale   an   EasemeaU,  (d)   374,  5,   where    the 

^^^^on    in    CottereU  v.    Griffiths  (c)    is    questioned. 

(«)  4A.^S.  191.  (()  1  Camp,  320. 

(c)  4  Sip.  N.  P.  C.  69.    •  (d)  2d  Ed. 
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VoiumeXFin,    Thomos  V.  Thomas  (a)  adds  nothing  in  fiivour  of  the 

'___  plaintiff,  beyond  the  authority  which  attaches  to  a  dic- 

Renshaw  ^^m  ^f  j^Ugjrsofi  B.  in  the  course  of  the  aigament  It 
Bean.  jid  not  appear  there  that  the  usurped  portion  of  the 
easement  could  not  be  obstructed  without  obstructing 
the  original  easement:  and,  further,  the  jury,  as 
Lord  Abinffer  stated  (ft),  had  found  that  there  had 
been  an  adverse  enjoyment  for  twenty  years  of  the 
whole  easement.  Here  the  plaintiff,  by  his  own  act, 
has  made  it  impossible  to  separate  the  usurped  and  the 
original  parts  of  the  easement;  and  the  defendant  is 
therefore  entitled  to  treat  the  whole  as  usurped,  accord- 
ing to  the  rule  laid  down  in  2  Blackst  Camm.  405,  and 
acted  upon  in  Wardv,  Eyre (c)  and  Lupton  v.  White {d)i 
and,  consequently,  as  the  usurped  portion  has  been 
enjoyed  for  only  eighteen  years,  it  must  be  held  that 
the  whole  easement  has  not  been  enjoyed  for  more; 
and  therefore  the  question  of  adverse  possession  cannot 
arise.  [Lord  Campbell  C.  J.  If  the  plaintiff  had, 
since  the  obstruction,  restored  the  windows  to  their 
former  condition,  would  the  defendant  have  had  any 
defence  ?]  Perhaps  not,  beyond  the  fact  that  the 
defendant's  house  had  been  altered  before  such  restora- 
tion. [Lord  Campbell  C.  J.  In  Scotland,  disputes  of 
this  kind  are  settled  by  an  officer  who  has  some  of  the 
functions  of  a  Roman  Aedile.] 

G.  Hayesy  in  reply.  The  argument  which  has  now 
been  urged  on  behalf  of  the  defendant  was  not  raised  at 
the  trial.  It  is  only  matter  of  excuse,  and.  does  not  touch 
the  real  issue,  which  is  upon  the  right  to  the  windows, 

(a)  2  Oo.  3f.  4-  R.  34.     S.  C.  6  7>r.  804. 
(h)  bTyr.  810.  (c)  2  Bulttr.  323.  (d)  ]5  Kci.  432.  439. 
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tt  allq^  in  the  declaration.     Such  a  defence  should  Queen*$  Bench. 

have  been  pleaded  by  way  of  confession  and  avoidance, ] 

the  plea  stating  that  the  windows  had  been  enlarged,     Rknmaw 

«id  that  it  was  impossible  to  obstruct  a  part  without       Bviw. 

obstructing  the  whole.     But,  further,   the  rule  which 

luis  been  suggested,  that  where  such  impossibility  exists 

tie  whole  easement  may  be  obstructed,  was  not  adopted 

in  Martin  v.  Gobk  (a)  or  Cotterell  v.  Griffiths  (i),  in 

both  of  which  cases  this  defence  might  have  been  raised. 

Ball  V.  Swift  (c)  is  a  direct  authority  against  the  doc- 

^e  that  an  alteration  of  the  easement,  however  slight, 

destroys  it  altogether.      [Lord  CampbeU  C.  J.      The 

qoestion  whether  the  alteration  is  material  is  for  the 

jury.]    The  submitting  of  such  questions  to  a  jury  must 

"6    attended  with  great  difficulty,  as  was  observed  in 

^^^*nehard  v.  Bridget  (d).     [Lord  CampbeU  C.  J.     It 

njost  be  a  question  for  the  jury  whether  the  alteration 

^  or  is  not  a  mere  exercise  of  the  right  of  easement] 

Cur.  adv.  vuU. 

*-^T^  Campbell  C.  J.,  in  this  vacation  {February  10th), 
°^^^^i«d  the  judgment  of  the  Court. 

^^  are  of  opinion  that  this  action  is  not  maintainable. 

'^^  '^c  do  not  proceed  upon  the  ground  that  the  plaintiff, 

y  ttxe  alteraUon  in  his  vrindows,  had  entirely  lost  the 

^'^^  which  he  had  before  enjoyed,  of  having  light  and 

trough  such  portions  of  the  present  windows  as 

^'^^  portions  of   the  ancient   windows  before  the 

^**^tion;  and  we  must  be  understood  as  not  meaning 

^^ertum  any. of  the  cases  on  which  the  plaintifTs 

(a)  1  Camp,  320.  (6)  4  E»p.  N.  P.  C.  69. 

(e)  4  New.  Ca.  381.     See  Carr  v.  FoeUr,  3  Q.  B.  581. 
(4  4  y#.  4- J?.  176.  191. 
^ou  XVHL  N.  8.  K 
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Volume  XF I /r.  couDsel  has  relied.      But  the  plaintiff   has  acquired 

'       nothing  more  in  addition  to  that  former  right;  and,  i^ 

Renshaw  {^y  jjjg  alterations  which  he  has  made,  he  has  exceeded 
Bean.  thg  limits  of  that  right,  and  has  put  himself  into  such  a 
position  that  the  excess  cannot  be  obstructed  by  the 
defendant  in  the  exercise  of  his  lawful  rights  on  his  own 
land  without  at  the  same  time  obstructing  the  former 
right  of  the  plaintiff,  he  has  only  himself  to  blame  for 
the  existence  of  such  a  state  of  things,  and  must  be 
considered  to  lose  the  former  right  which  he  had,  at  all 
events  until  he  shall,  by  himself  doing  away  with  the 
excess  and  restoring  his  windows  to  their  former  state, 
throw  upon  the  defendant  the  necessity  of  so  arranging 
his  buildings  as  not  to  interfere  with  the  admitted  right 
The  material  facts  proved  appear  to  be,  that  the 
plaintiff  and  defendant  have  houses  on  opposite  mdes  of 
the  same  court,  which  is  the  private  property,  and  in  the 
exclusive  occupation,  of  the  plaintiff;  that  the  plaintiff, 
about  eighteen  or  nineteen  years  ago,  rebuilt  his  house, 
the  outward  wall  being  on  the  old  foundation ;  that  he 
raised  it  a  story  higher,  putting  windows  into  the  new 
story,  and  altering  the  dimensions  of  all  the  windows  in 
the  lower  stories,  although  they  still  embraced  portions 
of  the  space  occupied  by  the  old  windows;  that  the 
defendant,  in  the  year  1850,  rebuilt  his  house,  and 
raised  it  a  story,  to  about  the  same  elevation  as  the 
plaintiff's ;  that  thereb}'  he  obstructed  the  new  windows 
in  the  upper  story  of  the  plaintiff's  house ;  that  withoat 
building  a  wall  similar  to  the  wall  of  the  defendant's 
new  house  the  defendant  could  not  have  prevented  the 
plaintiff  from  enjoying  the  free  use  of  the  new  windows 
in  the  upper  story  of  the  plaintiff's  new  house ;  and  that 
this  wall  so  raised  to  its  present  height  darkened  and 
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obstrocted  all  the  windows  in  the  lower  stories  of  the   Queen'$  Bench. 
plaintiff's  house.  ^^^^' 

The  defendant  clearly  had  the  same  right  to  raise  his     R^^*"^^ 

^^OQte  in  1850  as  he  would  have  had  immediately  after       B^^^* 

tbe  plaintiff's  house  was  raised,  although  he  would  have 

^  no  such  right  after  the  plaintiff's  new  windows  in 

lu8  new  story  had  enjoyed  the  free  access  of  light  and 

^  for  twenty  years.     Would  not  the  defendant  have 

been  jastified»  upon  the  raising  of  the  plaintiff's  house, 

iQ  raising  a  wall  on    his  own  foundations  to  obstruct 

^se  new  windows  ?     Confessedly  the  defendant  could 

^^  We  maintained  any  action  for  placing  the  windows 

"^1^9  whereby  his  house  was  overlooked  and  his  privacy 

^'•s  encroached  upon ;  and,  after  an  uninterrupted  en- 

Wment  of  twenty  years,  the  plaintiff  would  have  had 

"^®  same  easement  for  these  new  windows  as  he  had  for 

"^  oUi,  upon  the  supposition  (it  is  said)  that  after  such 

^^  Enjoyment  the  law  would  presume  a  grant  from  the 

"^feodant.    But  there  seems  to  be  no  doubt  that  the  de- 

^^lant,  if  he  did  not  commit  any  trespass,  was  at  liberty 

^tenrupt  the  enjoyment  so  as  to  rebut  such  a  presump- 

^^U*     This  appears  to  have  been  all  that  the  defendant 

^^  in  the  year  1850;  and  this  is  the  alleged  grievance 

^faich  the  present  action  is  brought     Consequently, 

^^  Windows  in  the  lower  stories  of  the  plaintiff's  house 

/^  ^^ttkened,  bat  the  primary  cause  of  this  misfortune 

^^   plaintiff's  own  act  in  raising    his   house    and 

*^«iiog  new  windows    in  it,  which   had  acquired  no 

*^^lege.     Can  he  thus  complain  of  the  natural  conse- 

^^^^06  of   his  own  act?     We  by  no  means  say  that, 

^^te  the  owner  of  a  house  alters  the  dimensions  of  an 

^^^Dt  window  in  it,  he  may  in  no  case  maintain  an 

^^^  for  that  which  is  an  obstruction  to  the  window 

K  2 


132  Q.   B.   HILARY  VACATION. 

VoiumeXViiL  in  its  new  state  and  would  have  been  an  obstruction 
^^^^'  to  it  in  its  former  state.  This  would  be  contrary  to  a 
Renshaw  iQng  series  of  decisions  beginning  with  LuttreWs  Case  (a) 
Bean.  reported  by  Lord  Coke.  If  the  wall  in  which  the  win- 
dow is  be  on  the  extremity  of  the  owner's  land,  and  the 
window  is  enlarged  at  the  lower  part  of  it,  the  owner  of 
the  adjoining  land  could  easily  obstruct  the  unprivileged 
part  of  the  window,  and  would  not  be  justified  in  build- 
ing a  wall  which  would  obstruct  the  whole.  But  there 
was  no  mode  of  merely  obstructing  the  new  and  un- 
privileged windows,  and  the  unprivileged  portions  of 
the  windows  in  the  lower  stories,  in  this  case ;  and  the 
obstruction  of  the  privileged  portions  of  these  windows 
is  a  necessary  consequence  of  the  obstruction  of  the  un- 
privileged portions  of  them  and  of  the  new  windows  in 
the  additional  story. 

It  has  been  suggested  that  this  defence  is  not  open  to 
the  defendant  either  under  the  plea  of  Not  guilty  or  on 
the  plea  traversing  the  alleged  right ;  and  that,  suppo- 
sing it  to  be  a  good  defence,  the  defendant  ought  to 
have  confessed  and  avoided,  admitting  the  obstruction, 
and  excusing  or  justifying  it  by  reason  of  the  new  win- 
dows opened  by  the  plaintiff. 

The  case  of  Frankum  v.  ITie  Earl  of  Falmouth  (Jb)  es- 
tablished this,  that  the  plea  of  Not  Guilty,  under  the  New 
rules,  puts  in  issue  only  the  fact  alleged  to  have  been  wnmg^ 
fully  done,  and  not  the  wrongfulness  of  that  fact;  and, 
though  the  contention  there  was  that  the  plea  did  deny 
the  wrongfulness  of  the  fact  complained  of,  and  so  inci- 
dentally denied  the  right  asserted  by  the  plaintiff,  which 
is  not  the  precise  contention  made  in  the  present  case, 
yet  we  are  of  opinion  that  the  New  Rules,  and  that  case, 
in  effect  shew  that  the  plea  of  Not  Guilty  denies  only 

(a)  A  Rep,  86  a.  (6)  2  a\  ^  E.  462. 
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the  &ct  compIaiDed  of,  and  Dot  its  nature :  and,  as,  in  q«««ii*«  Bench. 
this  case,  the  obstruction  was    clearly  proved    to    the  ' 

existing  windows,  the  issue  of  Not  Guilty  must  be  found     Renshaw 
for  the  pkintiff.  Bean. 

As  to  the  plea  traversing  the  plaintiff's  alleged  right, 
we  have  considered  much  whether  the  defendant  ought 
Dot  to  have  pleaded  specially  that,  though  some  right 
did  exist,  yet  the  plaintiff  had  committed  a  great  excess 
in  the  exercise  of  that  right,  and  that  it  was  impossible 
to  obetruct  the  excess  without  at  the  same  time  obstruct- 
ing the  admitted  right      But  we  are  of  opinion  that 
soch  plea  would  after  all  be  no  more  than  an  argumenta- 
tive denial  of  the  alleged  right :  for,  as  we  have  already 
observed  in  the  outset,  the  plaintiff  has,  by  his  own  acts 
of  excess,  at  all  events  suspended  and  lost  for  the  time 
his  former  right,  if  he   has   not   actually  and  wholly 
destroyed  it. 

In  holding  that  the  action  is  not  maintainable,  we  are 

glad  to  think  that  the  decision  is  not  likely  to  lead  to 

*"y  pi^tical  injustice  or  hardship,  as  it  only  gives  the 

™eans  of  preventing  a  usurpation  ripening  into  a  right ; 

^^  when  one  of  two  neighbours  occupying  houses  near 

^*^n  other  raises,  his  house  a  story,  empowers  the  other 

"^  the  same  at  any  time  within  twenty  years, 

®  direct  the  verdict  to  stand  for  the  plaintiff  on  the 

1"^  of  jq^Qi  Guilty,  and  to  be  entered  for  the  defendant 

^^  plea  denying  the  right. 

Judgment  accordingly. 


Cbake  against  Powell.  TWirfay, 

^  Ftbruarjf  lOth. 

Reported,  2  -B.  §•  S.  210. 
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Volume  XVI I L 
1852. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 


Tuttday, 
Febmary  14  th. 


Smith  and  others,  assignees  of  Shore  and  others, 
bankrupts,  against  Thorne  and  another,  exe- 
cutors of  Thomas  Turner,  deceased. 


"ORROR  and  bill  of  exceptions.    The  plaintifis  below, 
plaintiffs  in  error,  declared  in  assumpsit,  as  assignees 


T.  owed  to 

before  their 
bankruptcy, 

275/.  as  surviv.  of  ParheTy  Shore  §•  Cfe.,  bankrupts,  against  the  defend- 
ing partner  of 
r.  r.  ^K.and  ants,  as  executors  of  Thomas  Turner ^  for  money  lent  to, 

dependently  of  and  paid  to  the  use  of,  the  said  T  Turner  by  Parker, 
atpar  ner-      gj^f^^  ^  (j^  before  iheir  bankruptcy,  and  on  an  account 


stated,  &c. :    alleging   promises  to   pay  on  request    by 
Turner  and  by  the  defendants  in  error. 
The  defendants  in  error  pleaded  several  pleas,  the 


ship.     As 
part  security 
for  the  latter 
debt  he  bad 
given  P.  §•  Co. 
a  mortgage  for 
6000/.     Plain- 
tiff, the  official  only  material  plea  being,  "  that  the  said  several  causes 

assignee  of 
P.  §•  Co.,  wrote 

to  T. :  **  By  the  books  of  the  bankrupts,  there  is  a  balance  of  275/.  standing  agtiatt  jou  :** 
and  re(|uested  immediate  payment.  T.  replied  :  **  Yoo  have  no  occasion  to  blame  yourself 
respecting  any  claim  on  me  from  the  estate  of  P.  jr  Co*  The  matter  has  been  arranged 
witti  the  assignees  here ;  and  at  the  last  meeting  it  was  arranged  that  I  should  pay  450/. 
on  the  20th  of  May,  450/1  on  the  20th  of  ylugust,  450/.  on  the  20th  of  November,  and  45W. 
on  the  20th  of  February,  next ;  after  which  I  am  in  hopes  that  I  shall  be  able  to  transfer  the 
5000/.  mortgage,  to  enable  mc  to  clear  off  the  whole  that  may  be  standing  against  me."  It 
was  admitt^  that  the  instalments  of  450/.  were  to  be  paid  in  respect  of  tne  debt  of  6565t, 
that  the  mortgage  mentioned  in  the  letter  was  the  mortgage  for  5000/.  given  as  part  secn- 
rity  for  that  debt,  that  the  275/.  mentioned  by  the  official  assignee  was  the  debt  due  to 
P.  ^  Co,  from  T.  as  surviving  partner  of  T.  Y.  fr  K,  and  that  T,  had  paid  off  the  6565/. 
before  the  present  action  was  brought  against  the  defendants,  his  executors. 

Held,  on  error  and  bill  of  exceptions,  that  the  Judge  was  right  in  directing  the  jury  that 
the  two  letters  did  not  amount  to  a  sufficient  acknowledgment  or  promise  to  take  the  debt 
of  275/1  out  of  the  Statute  of  Limitations,  21  Jac,  1.  c.  17.  <.  3.,  the  letters  not 
containing  any  absolute  acknowledgment  of  a  debt,  or  unqualified  promise  to  pay,  bat 
only  expressing  a  hope  that,  on  the  transfer  of  the  mortgage,  7*.  might  be  able  to  clear 
off  the  whole  tnat  might  be  standing  against  him. 
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of  action  in  the  declaration  mentioned  did  not,  nor  did  Qtutn*,  Bench 
wiy  or  either  of  them,  accrue  to  the  said  bankrupts,  or        ^^^"' 
to  the  plaintifis  as  their  assignees  as  aforesaid,  respect-        Smith 
^^dy,  within  six  years  next  before  the  commencement      Thobnb. 
of  this  suit."    Issue  thereon. 

Oq  the   trial,  before   Lord  Campbell  C.  J.,  at  the 

-^^ondan  sittings  after  Trinity  Term,  1851,  it  appeared 

^at  Turner  had  been  in  partnership  with   two  other 

'^^'^sons,  Yeomans  and  YateSy  under  the  name  of  Turner, 

^^^^^nians  §•  Yates,  up  to  1835,  when  the  partnership  was 

*^solved ;  and  that,  at  the  time  of  the  bankruptcy  of 

-^»"^er.  Share  §•  Co.,  in  1843,  275t  18*.  lid.  was  due  to 

^^*0  from  Turner  as  the  surviving  partner.    Turner  had, 

*^*or»e  the  bankruptcy,  again  entered   into  partnership 

'^^i     two  other  persons,  under  the   name  of   Turner 

^    ^3e>.,  and  at  the  time  of  the  bankruptcy  was  indebted 

-^^arker.  Shore  Sf  Co.  in  a  further  sum  of  6565^,  which 

^^^^  secured,  up  to  the  amount  of  5000/.,  by  a  mortgage 

^^^irtain  property  of  Turner.     After  the  bankruptcy  of 

^^^^er.  Share  Sf  Co.,  Turner  admitted  to  one  of  the 

^  ^i'Cfctifife  that  he  was  indebted  to  the  bankrupts  in  the 

^•"^^   earns  of  6565/.  and  275t  18*.  lid.,  and  arranged  to 

*^y  ^ff  the  former  by  instalments,  and  then  to  pay  off  the 

^^^^r.  In  June  1844,  G.  W.  Freeman,  one  of  the  plaintiffs 

^^   official  assignee,  wrote  to  Turner  as  follows : 

«  43,  Mia  Hill,  Leeds,  25th  June,  1844. 
^^tc  Parker,  Share  §•  Co. 

Gentlemen, 

^^7  the  books  of  the  above  bankrupts,  there  is  a 

^^"'^^Dee  of  275/*  18«.  lldl,  with  interest,  standing  against 

'^^^  ever  since   the  16th  January,  1843,  and  I  take 

^^^Xttiderable  blame  to  myself  for  allowing  this  debt  and 

^terest  to  remain  so  long  unsettled ;  and  I  am  now  so 
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VoiumeXVUL  situatcd  that  I  must  request  you  will  not  fell  in  calling 

'___  on   Mr.  Freeman  senior  on  Monday  next,  at  Na  63, 

Smith        Queen  Street^  Sheffield,  between  the  hours  of  12  and  4 

Thorns,     o'clock,  and  pa;  the  same ;  and  in  case  of  non-compliance 

I    must  forthwith    have    recourse   to   most    stringent 

measures  agreeable  to  the   late  Act  of  parliament  to 

enforce  the  payment  thereof. 

I  am.  Gentlemen,  yours  &c. 

G.  W.  Freeman,  OflScial  assignee. 

To  Mr.  Tliomas  Turner,  for  Turner,  Yeomanstj'  YatesJ* 

On  26th  June,  1844,  Turner  wrote    and    sent    the 

following  answer : 

''  SheffUld,  26th  June  1844. 

Mr.  G.  W.  Freeman.     Sir,  • 

In  reply  to  yours  of  yesterday's  date  I  beg  to 

observe   that  you   have  no  occasion  to  blame  youself 

respecting  any  claim  on  me  from  the  estate  of  Parker^ 

Share  8f  Co,     The   matter  has   been   arranged  at  the 

different  interviews  or  meetings  with  the  assignees  here; 

and  at  the  last  meeting  I  had  with  Mr.  Freeman  Jun. 

it  was  arranged  that  I  should  pay  450^  on   the  20th 

May,  4t50L  on   the   20th  August,  460L   on  the  20th 

November,  and  450/.  on  the  20th  February  next ;  after 

which  I  am  in  hopes  that  I  shall  be  able  to  transfer  the 

5000/.  mortgage,  to  enable  me  to  clear  off  the  whole 

that  may  be  standing  against  me. 

I  am.  Sir,  yours  very  respectfully, 

Thomas  Turner.*' 

It  was  admitted  that  the  four  sums  of  450/L  each  were 

to  be  paid  on  account  of  the  debt  of  6565L,  that  the  said 

mortgage  was  the  mortgage  before  mentioned  as  having 

been  given  by  way  of  security  for  such  debt,  that  the  sum 

of  275^  ISs.  lid,  mentioned  in  the  letter  of  the  oflBlcial 
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^ignee,  was  the  debt  due  from  Turner  as  survmng  Qveeii**  SmcA. 
partner  of  the  6nn  of  Turner,  Yeomans  Sf  Yates,  and  that        ^^^^' 
Twmer  had  paid  off  the  other  debt  of  6565t  before  the        ^**^'™ 
action  was  brought     The  Lord  Chief  Justice  directed      Thobnr. 
^e  jury  that  the  letters  of  the  25th  and  26th  June  "  were 
Oot?*  **  a  sufficient  acknowledgment  or  promise  to  take 
the  case  out  of  the  operation  of  the  Statute  of  Limita- 
tions, or  to  support  a  cause  of  action  within  six  years 
before  the  commencement  of  the  action  as  to  the  said 
debt  of  275L  18*.  Hi,"  "the  said  letters  not  contaming 
^'^y  absolute  acknowledgment  of  a  debf,  or  promise  to 
P^y»  bat  only  expressing  a  hope  that  on  the  transfer  of 
*e  mortgage  the  said  Thomas  Turner  might  be  able  to 
clear  off  the  whole-  that  might  be  standing  against  the 
***^  ^^hcmas  Tumer^^    The  jury  found  a  verdict  for  the 
"®^Qdants   on    the   issue   in   question,  the    plaintiff's 
^^Qnsel  having  previously  tendered  a  bill  of  exceptions 
^  *e  ruling  of  the  Lord  Chief  Justice,  insisting  "that 
Said  letter  of  the  26th  June  was,  under  the  circum- 
^^^^3^  and  taken  in  connection  with  the  said  letter  of 
^  SStL  Juiue,  a  sufficient  acknowledgment  to  take  the 
^*^   ^^Hse  out  of  the  operation  of  the  Statute  of  Limita- 


cand  to  support  a  cause  of  action  within  six  years 
,  ^^  the  commencement  of  the  action,  as  to  the  said 
^^  ^€2767.  18*.  llrf.'' 

^/^^^^tyjiMiii,  for  the  plaintiffii.     The  two  letters,  taken 

^^^r,  form  a  sufficient  acknowledgment  of  the  debt, 

Xi  Stat.  9  G.  4.  e.  14.  s.  1.,  to  take  it  out  of  the 

_£.        ^tion  of  Stat.  21  Joe.  1.  c.  16.  «.  3.     The  intention 

^    ^^1.  9  G*  4.  c.  14.  s.  1.  as  to  the  particular  legal  effect 

«     ^^ch  an  acknowledgment  was  much  discussed  at  first ; 

^  It  is  now  established  that  it  should  be  taken  as  afford- 


wiU^ 
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Volume  xr III.  iog  evidence  of  a  new  promise^  just  as,  before  the  statnte, 

1852 
! an  acknowledgment  not  in  writing  was  allowed  as  evidence 

^^^^  to  the  same  effect;  Hurst  v.  Parker  (a),  Tatmar  v- 
Thornb.  Smart  (b).  The  letters  in  question,  therefore,  though 
they  may  not  contain  an  absolute  and  unconditional 
promise,  were,  taken  together,  sufficient  evidence  of  a 
promise  to  allow  of  the  jury  finding  a  verdict  for  the 
plaintifiSs.  In  Eicke  v.  Nokes  (c)  the  mere  entry  of  a 
debt  at  a  bankrupt's  examination  was  held  to  create  a 
sufficient  acknowledgment  of  the  debt  by  the  bankrupt 
to  take  it  out  of  the  Statute  of  Limitations.  Smith  v. 
Poole  (d)  is  to  the  same  effect  [WiUiams  J.  Stat. 
9  G.  4.  c.  14.  does  not  alter  the  law  as  to  the  effect  of 
an  acknowledgment  of  a  debt;  it  alters  only  the  manner 
in  which  the  acknowledgment  must  be  proved.]  That 
is  sa  But,  wherever  an  acknowledgment  has  been  held 
insufficient,  it  has  been  either  because  the  acknowledg- 
ment was  not  in  itself  a  sufficient  admission,  or  because 
it  was  coupled  with  some  expressions  which  rebutted  the 
evidence  of  an  unconditional  promise  to  pay.  Here  there 
are  no  such  expressions:  there  is  an  acknowledgment 
of  the  debt,  followed  by  an  expression  of  hope  that  it 
will  be  soon  settled.  There  is  not,  as  in  Tanner  v. 
Smart  (b\  a  promise  by  the  debtor  to  pay  the  debt 
when  he  is  able ;  if  that  had  been  the  form  of  expression, 
no  doubt  the  ability  to  pay  should  have  been  proved, 
according  to  the  decision  in  that  case.  But  here  there 
is  nothing  to  raise  a  presumption  of  inability.  [Parke  B. 
Suppose  he  had  said  ^*I  will  pay  after  a  long  time." 
That  would  not  be  a  sufficient  acknowledgment] 
That  would  certainly  not  support  the  averment  in  the 

(a)  1  B.  ^  Aid.  92.  (()  6  B.i^a  603. 

(c)  1  Moo.  ^  Rob.  359.  (d)  12  Sim.  17. 
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declaration  of  a  promise  to  pay  on  request      But,  if  QMun'$Bnek. 

^  had  said  "I  fear  I  may  not   be  able  to  pay  for        ^^^^' 

a  long  time,"  the  acknowledgment  would  be  sufficient ;        ^^^ 

w  a  mere  expression  of  fear,  or,  as  in  the  present  case,      Thobnb. 

of  hope,  with  respect  to   the  time  of  payment,  does 

^ot  shew  inability  to  pay  at  once.     It  was  admitted  at 

^e  trial  that  the  debt  for  which  the  mortgage,  which 

^^T^^rner  proposes  to  transfer,  was  given  as  security  had 

f>GCKx  paid  off.     But  to  hold  that  the  acknowledgment 

^^28^  be  consistent  with  an  intention  to  pay  immediately 

^   crontrary  to  the  decision  in  Eicke  v.  Nokes  (a).    DcAbs 

▼.    JEITumphriu  (ft)  and  Bird  v.  Gammon  (c)  are  also  in 

fi^vo^ar  of  the  plaintifis.    [Parke  B.    The  acknowledgment 

""^^^^^  be  consistent  with  an  intention  to  pay,  either  on 

"^^^^^cst,  or  else  (which  practically  comes  to  the  same 

tbixm^^  at  the  end  of  a  particular  period  which   has 

^*^I>eed,  or  on  some  condition  which  has  been  fulfilled.] 

^  ^^e  transfer  of  the  mortgage  is  to  be  regarded  as  a  con- 

^^ti  precedent  to  payment  in  the  present  case,  it  is  a 

*^^ifdoo  which  has  not  been  fulfilled.     But  the  state- 

'^^   in  the  letter  as  to  the  transfer  is  nothing  more  than 

^^preasion  of  a  hope  for  a  particular  mode  of  payment, 

^-*^^c3  to  an  unqualified  acknowledgment  of  the  debt. 

^^iSMTiiu  J.     Vice  Chancellor  Wigram^  in  PkiUps  v. 

'^^^'^^^^jof  (d),  states  very  clearly  how  the  law  stands  as 

^^knowledgments  of   this    kind.      He    says :    **  It 

*^^t   strictly  accurate   to    say,    that    the    efiect    of 

.  ^^^^wledging  a  debt  barred  by  the  Statute  of  Limita- 

^^^  is  to  revive  it  for  all  purposes."     "The   new 

^^^^^^ise,  and  not  the  old  debt,  is  the  measure  of  the 

^^^iitor's  right"    "  If  the  debtor  promises  to  pay  the  old 

^^%  when  he  is  able,  or  by  instalments,  or  in  two  years, 

(a)  I  Moo.  ^  /2o6.  3S9.  (6)  10  Bing.  446. 

(e)  3  N€w.  Co,  883.  (</)  3  Hare,  281.  ^<)9. 
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FoiumeXViiL  Of  out  of  a  particular  fund,  the  creditor  can  claim 

1852  • 
I nothing  more  than  the  promise  gives  him.'^     Dodson  v. 

^^  Machey  (a)  is  an  authority  to  shew  that  the  admission 

Thorne.  Qf  ^jjg  ^^^  jj^  jj^g  defendant's  letter  is  a  sufficient 
acknowledgment  to  create  a  promise  of  payment,  and 
that  the  effect  of  such  acknowledgment  is  not  qualified 
by  the  subsequent  statement  of  his  expectations  as 
regards  the  time  and  mode  of  payment.  Humphreys  v. 
Jones  (b)  and  Gardner  v.  M^Mahon  (c)  are  also  in  point 
In  Barrett  ▼.  Birmingham  (d)  a  return  of  a  judgment 
debt  made  by  an  insolvent  in  his  schedule  was  held  to 
be  a  sufficient  acknowledgment  of  the  debt  to  take  it 
out  of  the  operation  of  stat.  3  &  4  fF^  4.  c.  27.  s.  40. 
\Parhe  B.  In  Kennett  v.  Milbank  {e\  which  turned 
upon  Stat  9  G.  4.  c.  14.,  the  mere  recital  of  a  debt  in 
a  deed  of  composition  with  creditors,  the  amount  not 
being  mentioned,  was  held  to  be  no  sufficient  ac- 
knowledgment. In  Bird  v.  Gammon  {g\  however,  the 
Court  held  that  I  was  right  in  considering  the  mention 
of  the  amount  not  material]  At  any  rate  there  was 
sufficient  evidence  here  to  allow  of  the  jury  finding  that 
Turner  had  promised  to  pay  the  debt  [Parke  B.  That 
is  not  a  question  for  the  jury.  The  later  cases 
have  decided  that  the  effect  of  the  document  s^t  up 
as  an  acknowledgment  is  enturely  a  question  for  the 
Court,  unless  extrinsic  evidence  is  necessary  to  qualify 
or  explain  it] 

Tomlinsony  contrd.      Hart  v.   Prendergast  (A)   is  a 
strong  authority  to  shew  that  the  acknowledgment  here 

(a)  S  A.  ^E,  226.  (6)  14  Af.  5*  fT.  I. 

(c)  3  g.  B,  561.  (r/)  1  Fian,  ^-  K,  (  Botts,  IrtkMd)&^, 

(«)  8  Binp.  38.  (p)  3  New  Ca.  883. 

(A)  N  M.  ^  W.  741. 
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amounts,  at  the  most,  only  to  a  qualified  promise  to  pay  Queen*§  Bemeh. 

at  a  time  which   has  not  .elapsed,  and  therefore  does 1__ 

not  support  the  promise,  alleged  in  the  declaration,  to  *J^™ 

pay  on  request.     [Parke  B.     We  are  all  of  opinion  that      Thobne. 

the  letters  do  not,  by  themselves,  amount  to  a  sufficient 

acinowledgment ;  but  we  are  not  at  present  agreed  as 

to   £he  validity  of  the  reason  given  by  the  Lord  Chief 

«/u3tice  for  his  ruling;  namely,  that  they  only  express  a 

^oj>^  that   Thtmer  may  be  able  to  pay  off  the  whole 

d^l>fc-     It  may  be   questioned   whether  they  do  not, 

^^i^<3L^r  all  the  circumstances,  amount  to  a  promise  of 

®c>KKm^  kind;   but  you  are  bound  to  support  the  ruling 

^■=^     ^tle  ground  given  by  the  Lord  Chief  Justice,  and  on 

^t^s^t    alone.     You  must  satisfy   us   that   they  express 

^^^^^*^ing  more  than  a  hope  of  payment.]     The  ruling 

t  be  read  with  the  bill  of  exceptions,  which  explains 

The  bill  states  that  the  counsel  for  the  plaintifis 

^i^^iTed  the  Lord  Chief  Justice  to  direct  that  the  letters 

*'^^>  "under  the  circumstances,'*  a  sufficient  acknow- 

^^^S'l^ient.     That  expression  means  only   the  circum- 

^^[^^^<5^8  which  are  set  out  in  the  bill.      If  counsel  for 

^    t^laintifis  had,  in  the  bill,  set  out  and  insisted  upon 

^^^^    evidence  tending  to  convert  the  mere  expression 

"^^^^pe  into  an  absolute  promise  to  pay,  the  ground  of 

^^    ^Xiiing  might  have  been  objected  to;  but,  as  the  bill 

^^ceptions  now  stands,  the  ground  was  correct     An 

^^^wledgment,  to  be   within  the   meaning  of  stat. 

^^"^  4.  c  14.,  must  be  absolute  and  unqualified,  either 

^4e  face  of  it,  or  by  proof  of  the  occurrence  of  the 

^^Xcular  event,  or  the  performance  of  the  particular 

^^Jilion,  by  which  it  is  qualified.     Here  no  such  proof 

^^^    insisted  upon  in  the  bill  of  exceptions;  and  the 

^^ug  was  therefore  right. 
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FohameXViiL      Honyman^  in  reply.     The  argument  that  the  ruling  of 

^?^^'       the  Lord  Chief  Justice  may  be  explained  by  the  bill  of 

Smith       exceptions  cannot  be  supported.    The  question  whether 

Thorne.     any^  and  what,  evidence  is  to  be  mentioned  in  the  bill  of 

exceptions,  in  support  of  the  objections  there  taken, 

depends   upon    the    ruling   itself.      The    Lord    Chief 

Justice   directed  the   jury   that  the  letters  expressed 

nothing  more  than  a  hope  of  payment ;  the  plaintifls' 

counsel,  therefore,  could  not  insist  upon  the  effect  of 

evidence  which  would  be   available  only  where  there 

already  existed   a  conditional   promise.      In  Hart  v. 

Prendergast  (a)  there  was  no  promise  at  all ;  here  there 

is  a  promise,  followed  by  an  expression  of  hope  as  to 

the  time  of  payment,  which  does  not  at  all  qualify  the 

effect  of  the  absolute  promise  which  precedes  it 

Pabke  B.  We  are  all  of  opinion  that  the  direction 
of  the  Lord  Chief  Justice  was  right,  on  the  ground  given 
by  him.  It  is  not,  therefore,  necessary  to  enquire  whe- 
ther, if  we  had  differed  as  to  the  correctness  of  that 
ground,  the  ruling  could  have  been  supported.  The 
Lord  Chief  Justice  told  the  jury  that  the  letters  were 
not  a  suflScient  acknowledgment  or  promise  to  take  the 
debt  out  of  the  Statute  of  Limitations,  or  to  support  a 
cause  of  action  for  it  within  six  years  before  the  com- 
mencement of  the  action.  This  was  expressly  excepted 
to.  The  ground  given  by  the  Ix)rd  Chief  Justice  for 
his  ruling  was  that  the  letters  expressed  ^'  only  a  hope 
that  on  the  transfer  of  the  mortgage"  Turner  ^^  might  be 
able  to  clear  off  the  whole  that  might  be  standing  against" 
him.  Wc  need  not  now  consider  whether,  if  this  con- 
struction of  the  letters  were  incorrect,  and  they  had 

(a)  14  ilf.  ^ir.  741. 
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Counted  to  a  conditional  promise^  they  might,  if  the   Qneen'M  Bench. 

effect  of  other  evidence  had  been  insisted  on  in  the  bill  ! — . 

of  exceptions,  have  been  held  to  amount,  under  all  the  *^"" 

circumstances,  to  a  sufficient  acknowledgment  within  the      Thornb. 

leaning  of  stat.  9  G.  4.  c.  14.     There  has  been  no 

9aestion,  since  Tanner  v.  Smart  (a),  that  an  acknow- 

/ec^gment  of  a  debt  must,  in  order  to  take  it  out  of  the 

operation  of  the  Statute  of  Limitations,  be  sufficient  to 

^ttpport  the  promise  laid  in  the  declaration,  namely,  to 

pay   on  requesL     By  stat  9  G.  4.  c.  14.  that  acknow- 

led^ixient  must  now  be  in  writing;    but  it  must  still 

^^Pix^rt  a  promise  to  pay  on  request,  either  by  shewing, 

^'^    t.l:fce  face  of  it,  an  unconditional  promise  to  pay,  or  by 

tA^    equilateral  feet  of  the  performance  of  the  condition, 

^^    t-tfcc  occurrence  of  the  event,  by  which  the  promise  is 

^^^^^ified.      No  doubt  a  mere  acknowledgment  of  the 

^^^*^^cnce  of  the  debt  (as,  for  instance,  an  L  O.  U.),  if 

u^^9.ocompanied   by  any  expressions  which  control  its 

^™5eof,  13  sufficient  to  support  an  unconditional  promise 

t^y.      But  in  the  present  case   there   is  no  such 

^^«»iOMrledgment      In   the  letter    of   the    26th  June, 

^^ner  speaks  of  certain  claims  against  him  on  ac- 

.  ^^•^t,    not  mentioning  the  amount  or  specifying  the 

'^^*^s*     Whether  that  letter  related  at  all  to  the  debt  of 

^  18^.  llcf.  was  a  question  for  the  jury.  Assuming  that 

•^»  the  construction  of  the  letter  was  for  the  judge ;  and 

I^tford  Chief  Justice  was,  we  think,  right  in  holding 

^  it  did  not,  even  when  coupled  with  the  letter  of  the 

•^  JuTie,  amount  to  any  distinct  acknowledgment  of 

^)^bt,  or  promise  to  pay  it,  but  only  to  a  hope  that, 

^^^tne  future  time,  and  by  the  transfer  of  the  mortgage. 


(a)  6  J9.  $■  C.  603. 
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1_  against  him.     We  all  agree  that  this  cannot,  under  any 

Smith       reasonable    construction,   be   considered  as  a  positive 

Thorne.      engagement  to  pay  on  the  part  of  Turner^  and  that 

the  direction  of  the  Lord  Chief  Justice  was  right     The 

judgment,  therefore,  must  be  affirmed. 

Cresswell,  Talfoubd  and  Williams  Js.,  and  Platt 
and  Mabtin  B&,  concurred. 

Judgment  affirmed. 


The  Queen  against  The  Great  Western  Rail- 
way Company. 

(The  Great  Western  Railway  Company  against 

TiLEHURST.) 

Reported,  15  Q.  B.  1085. 
(Judgment,  Tuesday^  February  10th.) 


Saturday,        The  Mastcr,  Pilots  and  Seamen  of  the  Town  of 

February  21  St. 

Newcastle  upon  Tyne  in  the  County  of 
Newcastle  upon  Tyne  against  Bradley  and 
Potts. 

Reported,  2  E.  if  B.  428,  note  (a). 
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Shepobrd  against  The  Marquis  of  Londondebry  JJ^^'  3^ 
and  another. 

REPLEVIN,  for  cattle   distrained   upon   a  certain  The  Tithe 
*^  Commtssionera 

olose  of  the  plaintiff,  and  detained  &c.  have  no  power, 

A  *  ,  ,     ,  1.10         under  stat. 

-«^vowry:  that  the  said  close,  at  the  time  when  &c.,  6&7  fr.  4. 
^«8    olaigeable  with  the. payment  of  a  certain  yearly  50., io'dcterl 
'^^t  ^large,  under  the  Tithe  Commutation  Acts:  that  ^diSg''"' 
a  certain  amount  of  the  said  rent  charge  had  then  been  J^^^J^mwu 
^^  an^^gr  f^y  jjjQjg  ^^jj  twenty  one  days,  and  after  ten  of  tithes ; 

J-       ^  J  ^  '  inasmuch  as 

^®       notice    &c :    and,    because    the    defendant  the  the  words 

Mar^^     .  .  ,  "  touching  the 

^^^18  o(  Londonderry  was  entitled  to  the  said  amount,  right  to  any 
tbo  i&     -  ...       tithes,"  in  sect. 

^^id  defendant,  and  the  other  defendant  as  his  bailiff,  45,  refer  only 
Acknowledge  the  said  taking  of  the  said  cattle,  &c.,  raise  Questions 
distress  for  the  said  amount  of  rent  charge,  &c.  *i^,\°^y  of  par!" 

^  ^l^a  1.    That  the  said  close  was  not  chargeable  with  I;^t"\o  tho^'' 
l^5iyment  of  the  alleged  yearly  rent  charge,  in  manner  ^^^^^  ^"^fif 
__   *<)nn  &C.     Issue  thereon.  •  the  right  of 

^^^^  particular  par- 

^  ^^a  2.     That  the  said  Marquis  was  not  the  person  ties  to  tithes  of 

^^^i*.-*    ,  _  ._  _  1  /.   which  theex- 

ici  ^^  ^^  ^®  ^^^  ^°^  charge  or  to  any  part  thereof,  istence  is  ad. 

J^^^anoer  and  form  &c, :  Issue  thereon.  filther, 

Qj^^^  action  was  brought  by  direction  of  the  Court  of  ^tn^onWa 
ojT^^^acery,  for  the  purpose  of  determining  the  question  J^f^  between 
^^jj.  ^^^e  Marquis  o( Londonderry's  right  to  tithes  in  respect  ^f^jj^iJ**™""*^^ 
,^^^    ^^«rtam  land  in  the  parish  of  St  Giles.  Durham^  of  a  •'difference" 

^W^^  ^  "whereby  the 

-^^    -^"^h  he  claimed  to  be  the  impropriate  rector,  and  part  making**  of  the 

*     -"fc^    1  -  ««i«  .1        t         1  .  A*irkii«     award  by  the 

^       ^%hich  had  been  mclosed  under  a  pnvate  Act  m  1816.  Commissioners 
^^     1829  the  Marquis  had  filed  a  bill  in  equity  against  JJitbin°thr  ' 
^   owners  of  certain  burgage  tenements  in  the  said  "ct.°4^° 
"^OL.  xnn.  N.  8.  L 
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Volume  XFin.  parish,  to  whom  the  land  inclosed  had  been  allotted,  for 
an  account  in  respect  of  tithes  due  from  them  as  such 
occupiers.  The  answers  to  the  bill  set  forth  that  the 
Marquis  was  not  entitled  to  the  said  tithes  as  impropriate 
rector,  inasmuch  as  the  tithes  arising  from  one  portion  of 
the  said  parish  belonged  to  the  curate,  and  those  arising 
from  the  remaining  portion  had  been  granted  awaj, 
more  than  200  years  ago,  bj  the  then  owners  of  the 
impropriate  rectory,  to  the  respective  owners  of  the  land 
within  that  portion,  including  the  then  proprietors  of 
the  said  burgage  tenements,  and  now  belonged  to  the 
present  proprietors:  and  that  there  had  not  been,  at 
all  events  for  many  years,  any  glebe  land  belonging  to 
the  rectory  of  the  said  parish,  or  anything  to  constitute 
an  impropriate  rectory. 

While  ibis  suit  was  pending,  the  Assbtant  Tithe 
Commissioner,  acting  under  the  Tithe  Commutation 
Act,  6  &  7  fV,  4.  c.  71.,  made  his  award,  apportioning 
the  amount  of  rent  charge  payable  in  respect  of  the  lands 
in  question.  At  the  time  of  making  the  award,  he  had 
notice  that  the  sqit  was  pending,  and  was  required  to 
enter  upon  and  determine  the  question  raised  by  it; 
but  he  declined  to  do  so. 

On  the  trial  of  the  present  action,  before  ffilliams  J., 
at  the  Durliam  Summer  Assizes,  1851,  it  was  objected, 
on  behalf  of  the  plaintiff,  that,  under  stat.  6  &  7  ffl  4. 
c.  71.  ss.  45.,  50.,  the  Commissioner  was  bound  to  deter- 
mine the  suit  before  making  his  award;  and  that  the 
award  was  consequently  invalid*  and  the  close  not  l^ally 
chargeable  with  the  rent  charge.  The  jury  found  that 
the  Marquis  was  the  impropriate  rector  of  the  paridi ; 
that  the  land  in  question  was  titheable;  and  that  the 
defendant  was  entitled  to  the  tithe  arising  firom  that 
land ;  and  a  verdict  was  found  for  the  defendants,  leave 
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iieixig  reserved  to  move  to  enter  the  yerdict  for  the  Qutem^a  Bench. 
plaintiff. 

JSMowks,  Id  last  JUichaebnas  term,  obtained  a  rule  niai 
acccxdingly. 


SUEPiiEBO 
Y. 

Marquis  of 

LONDOM- 


^faJtmm  (with  whom  was  Manisty)  now  (a)  shewed  cause. 

'^e  Commissioner  had  authority  to  make  the  award. 

Stjat.  6  &  7  ?F:  4.  c.  71.  *.  45.  enacts  that,  "if  any  suit 

''^^Jl   be  pending  touching  the  right  to  any  tithes,  or  if 

^^'e  shall  be  any  question  as  to  the  existence  of  any 

°^^>daii  or  composition  real,  or  prescriptive  or  customary 

Payment,  or  any  cUum  of  exemption  from  or  non-liability 

Qi^dev  any  circumstances  to  the  payment  of  any  tithes  in 

'^^pect  of  any  lands  or  any  kind  of  produce,  or  touching 

™^    situation  or  boundary  of  any  lands,  or  if  any  differ- 

€>^C2^  sliaU  arise  whereby  the  making  of  any  such  award 

^y    ^lie  CommissionerB  or  Assistant  Commissioner  shall 

^^^   l^indered,"  it  shall  be  lawful  for  them  to  appoint  a 

^*^*^^  and  place  for  determining  the  same,  and  their  deci- 

*^^>x^  is  to  be  "  final  and  conclusive :"  and  sect  50  enacts 

^■^^m:^  <<a8  soon  as  all  such  suits  and  differences  shall  have 

^^^^Ki  decided,"  the  Commissioners  shall  frame  the  draft  of 

^eir  award,  declaring  the  amount  of  rent  charge.     The 

plaintiff  contends  that,  under  these  sections,  the  Commis- 

rioner  had  no  power  to  make  the  award  upon  which  the 

^^^^dant  relies,  until  the  question  of  title  raised  by 

^    ^it  pen<Ung  in  Chancery  had  been  determined, 

^^    tliat  such  question  must  be  determined  by  the 

^^iasioner.     But,  first,  the  suit  is  not  a  suit  "  touch- 

^   ^^  right  to  any  tithes."    These  words  mean,  not 

^^^^ions  of  right  to  tithes  as  between  individuals,  but 

x^^    !%•  wgiiiiiaits  were  completed  on  this  day ;  the  judgments  were 
^^^^^  «  tbe  M  Ftkrmarjf  following. 

L  2 
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Volume  xviji.  questions  as  to  the  titheability  of  particular  lands.     Th< 

'     .  suit  in  question  is  brought  by  the  present  defendant  foi 

an  account ;  the  parties  against  whom  the  suit  h 
broughf  admit  the  titheability  of  the  land  in  question; 
but  they  assert  that  the  defendant  is  not,  and  that  othei 
persons  are,  the  owners  of  the  tithes.  [Patteson  J.  The 
words  ^' as  to  the  existence  of  any  modus"  &c.  seem  tc 
cover  all  questions  of  titheability  :  if  so,  the  precedinfi 
words  ^Houching  the  right  to  any  tithes"  must  mean 
something  else.]  The  latter  part  of  the  description  onlj 
extends  and  explains  the  meaning  of  the  former.  Sect 
9  of  Stat.  5  &  6  Vict  c.  54.,  which  is  in  pari  materia, 
gives  the  Commissioners  power, "  in  all  cases,  whether  the 
tithes  of  any  parish  have  been  commuted  or  not,  where 
any  question  as  to  the  liability  of  any  lands  to  the  rcndei 
of  tithes,  or  as  to  the  existence  of  any  modus"  &c. 
(following  the  language  of  stat.  6  &  7  ^  4.  c.  71.  «.45.), 
^^  shall  have  been  heard  and  determined  by  the  said 
Commissioners,"  '^  to  make  an  award"  ''  for  the  deter- 
mination of  all  questions  of  arrears  of  tithes  claimed  in 
any  suit  which  may  be  pending  in  an}*  court  of  equity 
for  the  purpose  of  trying,  as  to  the  same  lands,  such 
liability*'  &c.  From  this  it  is  clear  that  the  words 
"  touching  the  right  to  any  tithes,"  in  stat  6  &  7  W.  ^ 
c.  71.  «.  45.,  mean  touching  the  liability  of  any  lands  to 
the  render  of  tithes.  {^Cokridge  J.  According  to  your 
construction,  the  word  ^^suit,"  in  sect.  45,  does  not  refer 
at  all  to  a  suit  in  equity.]  A  suit  in  equity  in  respect  of 
tithes  is,  properly,  always  a  suit  for  an  account.  The 
Court  of  Chaifcery  cannot,  strictly  speaking,  decide  the 
question  of  title  to  tithes.  It  can  only  decree  an  account, 
when  the  title  has  been  determined  by  another  tribunal. 
[  Wightman  J.     A  suit  for  an  account  may  often,  practi- 
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ca/Ij,  raise  a  question  of  title.     Coleridge  J. 

^he   irord  "suit,**  in  sect.  45,  seems  as  if  intended  to 

cover  something  more  than  the  mere  questions  of  tithe- 

*oiIity  which  are  enumerated  afterwards.]     Its  meaning 

is  ejxplained  by stat  5  &  6  Vict.  c.  54.  s.  9.  [Wiffhtman  J. 

'^^rc  the  Commissioner,  under  sect  27  of  the  former 

^^t^  confirms  a  parochial  agreement  made  under  sect.  21, 

^Qich  sets  out  "in  what  right"  each  "tithe  owner   is 

^'^^^tlcd  to"  the  tithes,  is  he  not,  in  fact,  determining  a 

^*^^^t-ion  of  title?]      Regina  v.  Tithe  Commissioners  (a) 

^^oiclcg  that  he  is  not.     "Tithe  owner,"  in  sect  21, 

^^^•■^8,  as  sect  12  shews,  merely  the  person  "in  actual 

^^^^^^«ion"  of  the  tithes ;  and  therefore  the  confirmation 

^^e  parochial  agreement  would  not  necessarily  deter- 

*^^i  a  question  of  title  between  two  rival  claimants. 

-^i^  ^xt,  the  suit  in  question  is  not  a  suit  "  whereby  the 

^^ing"  of  the  award  is  "hindered;"  and  it  must  have 

^^^^     effect,  in  order  to  come  within  the  provisions  of 


The  use  of  QuemC§  Bench. 

1852. 


Shepherd 

▼. 
Marquis  of 
London- 
derry. 


tfc^. 


^^tr^    45 


Girdkstone  v.   Stanley  {b).     The  purpose  of 
award  is  to  determine  the  amount  of  rent  charge ; 
^i      that   question  is  not  affected   by  the  question  to 
■^^^^ni  rent  chaige  is  payable;  Regina  v.  Tithe  Commis- 
«(a> 
^^^oreover,  the  decision  of  the  Commissioners  is,  by 
45,  to  be  "  final  and  conclusive  on  all  persons.'' 
^^^^  their  decision  upon  a  question  of  title  to  tithes 
^^^'^^een  two  rival  claimants  could  not  be  conclusive ;  for, 
^  ®^t  71,  "any  person  having  any  interest  in  or  claim 
^'J^  tithes,  or  to  any  charge  or  incumbrance  upon  any 


to 


tith. 


{ 


"  before  the  passing  of  the  Act,  is  to  have  "  the 
^^   right  to  or  claim  upon  the  rent  charge  for  which 
^  ^ame  shall  be  commuted,"  as  he  had  to  or  upon  the 


(a)  15  Q.  B,  6-20. 


(fc;  3  K  3j  C.  421. 
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as  if  his  right  or  claim"  "  had  accrued  after  the  comin 

tation.**     It  is  clear^  therefore,  that  any  question  to  ti 

of  tithes  could  be  tried  before  the  ordinary  tribim 

after  the  award  was  made. 

Lastly,  the  award  in  the  present  case  has  been  di 
confirmed,  and  is,  therefore,  by  sects.  52,  66,  "bindi 
on  all  persons  interested  in  the  said  lands  or  tithes,**  a 
cannot  now  ''be  impeached  "  ^^by  reason  of  any  misti 
or  informality  therein  or  in  any  proceeding  relat" 
thereta" 

{ManUty  was  stopped  by  the  Court.) 


KnawleSy  Atherton  and  T.  JaneSy  contrcL     The  soil 
question  does,  practically,  involve  a  question  of  tit: 
ability.     The   defendants  there  deny  the  right  of 
plaintiflP  to  tithes,  on  the  ground  that  the  land  in  quest- 
had,  before  inclosure,  been  separated  fix)m  the  impropri 
rectory;  that  is,  on  the  ground  that  there  is  no  ti 
arising  to  him  out  of  that  land.     [Coleridge  J.     No ; 
the  ground  that  the  tithe  arising  from  that  land  beloi 
to  some  one  else.]     The  answers  to  the  bill  raise 
question  whether  tithe  arises   to   any  one  out  of  tr 
land;  for  the  defendants  state  that  for  many  years 
tithe  has  been  paid,  and  that  it  cannot  be  shewn  tl 
it  ever  has  been  paid.     It  has  been  urged  that  this  ss 
is   not   one   <' whereby  the  making"   of  the  award 
"hindered."     But  those  words  refer  only  to  the  woi 
"  any  difierence,"  which  immediately  precede  them,  a 
not  to  the  various  questions  and  claims  before  enumerati 
of  which  the  suit  **  touching  the  right  to  any  tithes" 
one.     Re  Crosby  Tithes  {a)  is  an  authority  to  shew  tl 

(a)  13  Q.  B,  761. 
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ibe  Commissioner  has  power  to  determine  a  suit  of  thb  Quetn*»  Bench. 

iUiture ;   and  that  it  comes  within  the  description,  in        ^^^^' 

sect^    45,  of  a  suit  •*  touching  the  right  to  any  tithes." 

[I^itttescn  J.     In  that  case  the  question  raised  by  the  suit 

iTAis   ^^hether  tithe  was  payable  at  all.]     It  can  hardly  be 

said    tJiat  that  was  the  only  question  raised :  the  suit  also 

ittvol-ved  the  questicm  whether,  if  tithe  was  payable  at 

all,        it  was  payable  to   the  vicar    or   to    the    rector. 

[f^t^^^eson  J.    You  are,  in  fact,  contending  that  Regina 

V-     ^FUthe  ComnUssumers  (a)  ought  to  be  overruled.]     In 

tli^a.^    case  there  was  no  ^'suit''  ^'  pending  ;*'  and  the  judg- 

v^e-K^t  proceeded  expressly  upon   the  ground  that  the 

(^vi^rstion  was  not  "  a  diflFerence**  "  whereby  the  making'' 

of  Uie  award  was  "  hindered."     Wetherell  v.  Weighill  (J) 

"®^^   decides  that  the   Commissioners  have  power  to 

^^teiuiine  a  suit  of  this  kind,  although  such  power  is 

^^^^^^''etionary.      [Wightman  J.     If  you  contend  that  a 

^^^  pending  between  two  rival  claimants  of  tithes  is  a 

f^'  **  touching  the  right  to  any  tithes,"  within  the  mean- 

^^    of  sect.  45,  how  do  you  explain   the  language 

®^C5t  71?]     That  section  applies  only  to  questions 

^^^cted  with  the  right  to  tithes  in  which  there  has 

^®^     no  suit  brought,  and   no  decision  by  the  Com- 

®^oner.    The  language  of  sect.  45  is  too  plain  to 

^^ntrolled  by  mere  inference  from  the  language  of 

^^^^c*  lections.    (They  also  referred  to  stat.  2&,ZEd.  6. 

"^  '  ^,  w.  6.,  6.) 


The  defendant  in  this  action,  who  is 


^  '^JkTTBSOW  J. 

T^    impropriate  rector  of  the  parish  of  St  Giles,  Durham, 
Wained  upon  the  close  of  the  plaintiff,  one  of  the 


(«)  16  <2-  ^-  620. 


(6;  3  y.  ^  C.  243. 
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Volume  XV III.  parishioDcrs,  for  arrears  of  rent  charge  due  from  him 

_; according  to  the  apportionment  made  by  the  assistant 

Shepherd  Commissioner  under  the  Tithe  Commutation  Act, 
%  &  1  W.A.  c.  71.  Certain  lands  in  the  parish  had 
been  enclosed  and  allotted  in  1816:  and,  at  the  time 
when  the  award  of  the  Commissioner  was  made,  a  suit 
in  Chancery  was  pending,  instituted  by  the  present 
defendant  against  the  owners  of  certain  burgage  tene- 
ments, including  the  plaintiff,  for  an  account  of  tithes 
due  from  them,  as  such  owners,  to  the  defendant,  in 
respect  of  the  land  allotted  to  them.  Notice  of  the  suit 
was  given  to  the  Commissioner;  but  he  made  no  enquiry 
as  to  the  title  of  the  present  defendant,  although  he  prac- 
tically decided  that  the  land  was  not  exempt  from  tithes. 
It  appears,  by  the  proceedings  in  equity,  that  there  were 
some  burgage  tenements  in  the  parish  which  were 
exempt,  according  to  the  defendants  in  the  suit,  from 
payment  of  tithes,  the  former  impropriate  rector  having 
conveyed  away  the  tithes  to  the  owners  of  those  burgage 
tenements,  who  were  therefore  at  the  same  time  the 
owners  of  the  tithes.  The  suit,  therefore,  nused  a 
question  of  title  between  the  impropriate  rector  and  the 
ovtrners  of  those  burgage  tenements.  It  was  contended 
that  this  was  a  ^^suit**  'Spending  touching  the  right  to 
any  tithes,"  within  the  meaning  of  stat.  6  &  7  ^.4.  c.  71. 
s.  45.,  and  that  therefore  the  Commissioner  was  bound 
to  determine  it  before  making  his  award.  Now,  if  the 
words  ^<  touching  the  right  to  any  tithes"  mean  ^'  touching 
the  title  to  any  tithes  as  between  rival  claimants,"  the 
suit  in  question  would  be  one  which  the  Commissioner 
has  the  power  to  determine:  but,  if  we  couple  them 
with  the  words  which  follow  shortly  after,  "whereby 
the  making**  of  the  award  *^ shall  be  hindered,"  it  is 
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dear,  as  we  decided  in  Retina  v.  Tithe  Commissioners  (a),   Queen's  Beueh. 

"W  they  cannot  refer  to  a  question  of  title  of  that  kind,  L^ 

^'ecaase  such  a  question  does  not  hinder  the  making  of 
^^  award,  which  is  merely  for  the  purpose  of  determin- 
ing the  amount  of  the  rent  charge  payable,  and  not  the 
Particular  person. to  whom  it  is  payable.     It  has  been 
^d  that  in  the  case  oiRegina  v.  Tithe  Commissioners  {a) 
^^Te  vras  not  a  suit  pending,  but  only  a  "  difference,'* 
^   ^''hich  alone  the  words  "whereby  the  making*'  of 
^e    a^ard  **  shall   be  hindered"  apply.     But  I  think 
wat     the  words  **  whereby  the  making"  of  the  award 
**^^ll  be  hindered*'  refer,  not  only  to  the  words  "any 
a'ttfei-^nce,"  but  to  all  the  questions  and  claims  mentioned 
w    tlxc  previous  part  of  the  section.      It  is,  therefore, 
'^^Hooessary  for  us  to  express  an  opinion  as  to  whether 
^^  C^ommissioner  has,  in  some  cases,  power  to  determine 
*  vJVR^iicery  suit :   and  we  expressly  guarded  ourselves 
^Saixist  expressing  an  opinion  on  this  point  in  Regina  v. 
TYcAe  Commissioners  (a).      It  is  clear  that  he  has  not 
power  to  do  so  unless  the  jsuit  hinders  the  making  of  his 
a^ward.    This  construction  of  sect.  45  is  confirmed  by 
•^^^  7l,  which  provides  that  any  person  shall  have  the 
^^^e  right  to  or  claim  upon  the  rent  charge  as  he  had 
°P^i^  the  tithes  before  the  statute  passed,  and  the  like 
ttiedicg  for  recovering  the  same  as  if  his  right  or  claim 
^<ic:nied  after  the  commutation.    The  making  of  the 
**^  therefore,  would  do  no  mischief  to  either  party  as 
^^**^8  questions  of  title  1»  tithes,  which,  by  sect.  71, 
^^  litigated  in  the  same  manner  after  the  award  as 
y  ^oold  have  been  before.     None  of  the  cases  cited 
Exactly  in  point  either  way;    but   the  principle 


(a)  15  Q.  B.  620. 
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VohuuXriiL  inyolved  in  all  of  them  is  against  the  plaintiff.    Tl 

1__  present  question  is  simply  one  of  title  between  two  riv 

Shepherd     claimants  of  tithes,  and  therefore  one  which  the  Con 

Marquis  of     missioner  had  no  power  to  determine.  For  these  reaaoi 
London-  ^ 

DBftEY.        I  am  of  opinion  that  this  rule  ought  to  be  discharged. 

CoLBRiDOs  J.  I  am  of  the  same  opinion.  Tl 
question  turns  entirely  upon  the  language  of  sect.  4 
It  has  been  contended  that  the  words  *^  touching  tl 
right  to  any  tithes  "  refer  to  questions  touching  the  right 
one  of  two  rival  claimants  to  tithes  of  which  the  existent 
is  undisputed,  and  not  to  questions  as  to  the  right  of  ai 
one  at  all  to  tithes  out  of  the  particular  lands.  It  is  almc 
an  absurdity,  however,  to  suppose  that  the  statute  wou 
give  the  Commissioners  the  power  to  determine  a  suit 
this  limited  character,  and  yet  make  no  provision  i 
their  determining  suits  involving  the  general  questii 
of  titheability.  But,  if  it  be  held  that  the  langoaj 
of  the  section  is  meant  to  include  both  kinds  of  au 
then  it  is  clear  that  the  former  kind  is  one  whic 
according  to  a  recent  decision  of  this  Court,  to  whi 
we  still  adhere,  does  not  "hinder"  **the  making**  of  t 
award,  and  therefore  is  not  one  which  the  Commissioo 
has  power  to  determine.  If  it  were,  moreover,  the  pi 
visions  of  sect  71  would  be  useless.  Another  aigumc 
is  this.  Sect  45  is  a  very  strong  enactment,  taking  aw 
fix)m  the  ordinary  tribunals  a  large  number  of  questia 
and  bringing  them  before  Commissioners,  who,  howe^ 
able  and  learned,  are  necessarily  without  that  assistai 
which  a  properly  constituted  Court  would  have:  a 
the  meaning  of  the  section,  therefore,  ought  not  to 
strained  beyond  its  necessary  and  obvious  intenti< 
We  should  be   doing  so,   if   we   included   within 
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/^visions  suits  which  do  not  hinder  the   making  of  Qit§en'a  Bench, 

^be  award.     That  it  was  not  the  intention  of  the  statute  ! 

^  include  these  is  also  clear  fix)m  the  language  of  the 

^aole  section ;  for  all  the  other  questions  there  specified, 

^  within  the  power  of  the  Commissioners  to  determine, 

'^'^    questions  which  would  hinder  the  making  of  the 
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^"^V^XQHTMAN  J.    The  question  in  the  present  case  is, 
^•*^^^lier  the  Tithe  Commissioner  could  make  a  valid 
*^^^*'"*-'  while  this  suit  in  equity  was  pending.     That 
nds  upon  whether  it  was  a  ^^suit"  ^^  pending  touch- 
^iie  right  to  any  tithes,"  within  the  meaning  of  stat 
7  fF.  4.  c.  71.  8.  45.     I  confess  that  I  was  at  first 


6    ; 


^"■^^^^ck  with  the  efiect  of  that  section,  taken  together 
sects.  21,  50.  Sect.  50  provides  that  the  draft 
i  by  the  Commissioner  ^  shall  contain  all  the  parti- 
^^^^^ib"  **req(!ired  to  be  inserted  in  any  parochial  agree- 
►"wnt"  Sect  21  enacts  that  every  parochial  agreement 
^11  distinguish  **in  what  right  every"  "  tithe  owner  is 
itled  to**  **  tithes."  If  the  question  depended  solely 
I  these  sections,  I  should  have  doubted  whether,  the 
^>d8  ^touching  the  right  to  any  tithes"  being  so 
^^leral,  the  Commissioner  could  have  made  a  valid 
"^ard  before  he  had  determined  this  suit.  But,  upon 
oination,  the  suit  turns  out  to  be,  not  a  suit  touching 
^"^  right  to  any  tithes,  but  a  suit  between  two  rival 
^^mants  of  tithes,  .the  existence  of  the  tithes  not  being 
^^^^led  in  question.  To  hold  that  such  a  suit  comes 
^^thin  the  meaning  of  sect  45  would  be  to  hold  that 
^3)e  provifflons  of  sect  71  are  perfectly  nugatory. 
Xloder  the  latter  section  the  rival  parties  might  still  try 
their  title  to  the  rent  charge,  after  the  award  had  been 
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VofumexriiL  made ;  so  that  the  decision  of  the  Commissioner  could 
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! not  be,  as  sect.  45  declares  that  all  his  decisions  upon 

HKPHERD      ^jjg  questions   there  enumerated   shall   be,  "final  and 

Marquis  of       conclusive." 
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Rule  discharged  {ay 


(a)  Reported  by  FrancU  ElMt^  Esq. 


Saturday,  Xhc  QuEEN,  OR  the  prosccution  of  the  Marquis 
of  Bristol  and  others,  against  The  Tithe 
Commissioners  for  England  and  Wales. 


(Re  Hale  Tithes.) 


Mandamus,       TVyfANDAMUS.     The  writ  chained  that  the  Tithe 

directed  to  the    IVX 

Tithe  Commis-  Commissioners  duly  proceeded,  under  stat  6  &  7 

sioners,  alleged 
that  they  had 

proceeded  to  effect  a  commutation  of  the  tithes  of  the  parish  of  H, ;  and  that,  during  the 
proceedings,  certain  differences,  whereby  the  making  or  their  award  was  hindered,  arow 
between  landowners  in  the  parish  and  the  vicar,  vis.,  whether  certain  old  incloaed  Undi 
were  exempt  from  the  render  of  great  tithes  in  kind,  and  of  tithes  of  wool  and  laab  in 
kind,  or,  if  not  so  exempt,  whether  they  wore  subject  only  to  the  payment  of  Is.  per  aer« 
yearly,  in  lieu  of  the  said  tithes,  to  the  impropriator ;  and  whether  certain  new  incloMd 
lands  were  wholly  exempt  from  the  render  of  great  tithes  in  kind,  and  of  tithet  of  wool  and 
lamb  in  kind.  The  writ  commanded  the  Commissioners  to  hear  and  determine  the  nid 
differences. 

Return :  That  at  a  former  meeting  of  the  Commissioners,  for  the  purpose  of  awarding  the 
amount  of  rent  charge  payable  by  a  township  of  the  said  parish,  the  yicar  claimed  the  titbet 
of  lamb  and  wool,  the  impropriate  rector  protesting  against  such  claim,  and  the  landownen 
contending  that  by  an  agreement,  confirmed  by  a  aecree  in  Chancery  in  1699,  all  the  Utbei 
of  the  pansh  had  been  commuted.    That  at  a  subseouent  meeting,  the  CommissionerB  luiTing 

S'ven  notice  that  it  would  be  held  for  the  hearing  ana  determining  certain  diflerencei  wfaerebj 
e  making  of  their  award  was  alleged  to  be  hindered,  the  vicar  propoaed  that  hn  title  to  the 
tithes  of  wool  and  lamb  should  be  tried  by  a  feigned  issue,  the  Commissioners  firtt  awardiiy 
the  amount  of  rent  charge  to  be  pai^  in  lieu  of  them  to  the  party  entitled;  that  the  Un£ 
owners  insisted  that  the  tithes  of  lamb  and  wool  had  been  extinffuisbed  by  agreement  and  hy 
decree  in  Chancery,  and  that  a  difference  existed  between  the  landowners,  ricar  and  impro- 
priator  concerning  the  said  tithes ;  and  they  called  upon  the  Commissionen  to  determine 
the  question.  That  it  was  then  arranged  that,  if  the  parties  would  not  content  to  try  at 
above,  the  landowners  miffht  apply  for  a  mandamus  to  the  Commissionon  to  try  the 
question  whether  the  said  tiUies  belonged  to  the  ricar  or  to  the  landowners  as  impropnatorf 
of  the  tithes  of  their  respective  lands.  The  return  also  stated  that  the  said  qnaation,  ralsei? 
at  the  last  mentioned  meeting,  was  one  of  title.      It  then  set  out  a  bill  in  Chancery,  fled  ii 
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parish  of  Great  Haley  in  the  county  of  Lincoln^  and  •_!__ 

'iat,  during  the  said  proceedings,  divers  differences  arose    "^^^  Quebn 

whereby  the  making  of  their  award  according  to  the      Q^^f 

^id  ^ct  was  hindered,  whereof  they  had  notice ;  that      sioneks. 

^    to    say,  a  certain  difference  between  the  owners  of  i8i2bythe 

^^r^a-in  lands  in  the  said  parish,  called  and  known  as  the  ^a^nrt^oertain 

olci    iraclosed  lands,  and  the  Rev.  A  Bingham,  then  being  }.^^„J^®|Ji^j„ 

^^^^**   of  the  said  parish;  the  said  landowners  claiming  **^,^^J®?;'° 

^'^•i        insisting  that   the  said   old   inclosed   lands   were  question  was 
wVk..^^*  ,    _  ,  1  /.     11  .1        .      raised  whether 

**<>  1  ly  exempted  from  the  render  of  all  great  tithes  m  the  lands  of 
"^^^  and  of  all  tithes  of  wool  and  lamb  in  kind,  or,  if  wereever 
"^^^       CO  exempted,  that  they  were  subject  only  to  the  tithes  of  lamb 
P^y^^ent  of  \8.  per  acre  yearly,  to  wit,  to  the  impro-  ^^rTa„a*^* 
P^'^^^^or  of  the  said  parish,  for  and  in  lieu  of  the  same  ^^^^'  ^^cfee 

^-  _  »^  ^  m  the  said  suit, 

*^^s(a);  and  a  certain  other  difference,  between  the  in  I8i7  (by 

0^«r  ...  which  it  ap- 

^*^^r8of  certain  other  lands  in  the  said  parish,  called  peared  that  the 

^^      new  inclosed  lands,  and  the  said  vicar;   the  last  therein  con- 
tended that 
H^^^  by  an  agree- 

to^rS^  ^^fi""**^  ^7  decree  of  Chancery  in  1699,  part  of  certain  inclosed  lands  was  allotted 
^g>X^^  vicar  in  lieu  of  all  tithes  arising  to  him  from  the  said  lands  (a),  and  by  a  further 
^^^V^'^Beot,  in  1707,  the  landowners  agreed  to  pay  the  vicar  \^dL  per  acre  in  lieu  of  all 
^f^^^  tithes  throughout  the  parish),  which  decree  of  1817  ordered  the  master  to  take  account 
^1^  ^«  tithes  of  wool  and  lamb,  as  due  to  the  vicar,  dismissing  his  bill  as  to  tithes  of  hay. 
tli^^^^^ivtom  then  stated  a  bill  in  Chancery,  filed  in  1819,  by  the  impropriate  rectors  against 
rr,  claiming  the  tithes  of  wool  and  lamb,  which  bill  was  dismissed  with  costs.    It  then 


«^^^^  perception  of  the  tithes  by  the  vicar;  and  that  the  Commissioners,  considering  that  the 
*^  ^>    4Um»^  established  the  right  of  the  vicar  to  tithes  of  lamb  and  wool,  declined  to  comply 


ly^^^ireqoisitioo  of  the  landowners,  calling  on  them  to  confirm  the  agreements  of  1699  and 
I  %^^*  Older  tut  .S |r  6  Viet,  e.  54.  t.  7.,  and  refused  to  decide  the  question  of  title.  That,  in 
^S^2S^  the  said  landowners  obtained  a  mandamus  to  confirm  the  agreements  and  decide  the 
d^^^^nnoet  pendilljB^  and  that,  on  return  made,  and  demurrer,  judgment  was  given  for  the 
f^^J^^^uuBioaera.  That  the  assistant  Commissioner,  in  J  850,  made  hia  award,  which,  after  a 
^  ^^^ht*S  notice  to  the  landowners,  to  give  them  an  opportunity  of  advancing  any  further 
la^^^'H,  was  confirmed ;  and  which  awardeid  that  all  titheable  lands  in  the  parish  were  subject  to 
i>-^^iBeot  of  all  tithes  in  kind,  that  certain  persons  therein  named  were  impropriators  respect- 
f^l^^I  of  the  great  tithes  in  the  parish,  and  that  the  vicar  for  the  time  being  was  in  possession 
iN^  ^ae  tithet  of  wool  and  lamb,  and  entitled  to  the  residue  of  the  tithes ;  and  awarded  certain 
^^^^  ckarffM,  in  lieu  of  tithes,  to  the  impropriators,  and  to  the  vicar  "  or  to  the  party  lawfully 

^^tled,'*ui  lien  of  tithes  of  wool  and  lamb,  and  of  the  said  residue  of  tithes. 
w^  Beld,  OB  demurrer  to  this  return,  that,  upon  the  whole  record,  the  question  raised  was 
^"^^ly  a  question  of  title  between  the  impropriator  and  the  vicar,  and  that  no  difference 
.^^nted  between  the  landowners  and  the  vicar  which  hindered  the  making  of  the  award  and 
^hidi  the  Commisaiooers  were  therefore  bound  to  hear  and  determine. 

Qmrtt  whether  the  writ  was  not  bad,  as  raising,  on  the  face  of  it,  a  question  of  title. 

(a)  See  p.  1^,  note  (a). 
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VotunuXVUL  mentioDed  landowners  claiming  &c.  that  the  said  new 
inclosed  lands  were  wholly  exempted  or  discharged 
from  the  render  of  all  great  tithes  in  kind,  and  tithes  of 
wool  and  lamb  in  kind :  which  several  claims  the  vicar 
then  denied.  The  writ  commanded  the  CommissionerB 
to  hear  and  determine  the  said  differences. 

The  return  alleged  that,  on  24th  March  1843,  the 
Tithe  Commissioners  issued  a  notice  that,  on  24th  April 
next,  they  would  proceed  to  ascertain  and  award  the 
sum  to  be  paid  by  way  of  rent  charge  instead  of  the 
tithes  of  the  township  of  Great  Hak  in  the  parish  of 
Grtat  Hale,  That  the  meeting  was  held  on  24th  Aprils 
before  an  assistant  Commissioner,  at  which  the  agents 
for  the  several  parties  concerned  attended ;  and  that  the 
agent  of  Sir  George  Farrant,  the  impropriate  rector^ 
then  protested  against  the  vicar's  claim  to  the  tithes  of 
lamb  and  wool ;  and  the  agent  for  the  landowners  of  the 
parish  then  contended  that,  under  and  by  virtue  of  a 
decree  of  the  Court  of  Chancery,  dated  1699,  all  the 
tithes  of  the  parish  had  been  commuted ;  and  the  agent 
of  the  vicar  then  contended  that  the  vicar  was  entitled 
to  the  tithes  of  lamb  and  wool  That  the  said  meeting 
was  adjourned;  and  that,  on  22d  January  1844^  the 
Tithe  Commissioners  gave  notice  that,  on  22d  February 
then  next,  they  would  proceed  to  hear  and  determine 
certain  differences  which  had  arisen,  ''whereby  the 
making  an  award  for  the  commutation  of  the  tithes  of 
the  said  parish  of  Great  Hak  was  alleged  to  be  hindered 
and  obstructed."  That,  on  22d  February,  the  meetiDg 
was  accordingly  held  before  an  assistant  Tithe  Commis- 
sioner, when  counsel  on  behalf  of  the  vicar  proposed 
that  the  title  of  the  vicar  to  the  tithes  of  wool  and  lamb 
should  be  tried  on  a  feigned  issue,  and  that  the  Hthe 
Commissioners  should  award  a  rent  chaige  in  lieu  of 
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great  tithes  to  the  landowners  in  the  said  parish,  a  rent  Qu€m*»  Bmeh. 
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cZiai^  in  lieu  of  the  tithes  of  wool  and  lamb  to  the 

party  entitled  thereto,  and  a  rent  charge  in  lieu  of  the 

other  small  tithes  to  the  vicar;  and  counsel  on  behalf  of 

^^  said  landowners  then  claimed  and  insisted  that  the 

^aicl    tithes  of  wool  and  lamb  were  extinguished  by  virtue 

of    ^    certain  agreement  and  a  decree  of  the  Court  of 

^*^^»:iceiy,  and  that  a  difference  was  then  existing  be- 

^^^"^^n  the  said  landowners,  vicar  and  impropriator,  con- 

^^*^*'i-aing  the  said  tithes  of  lamb  and  wool;  and  the  said 

*^^^^*^38cl  called  upon  the  assistant  Tithe  Commissioner  to 

^^^^rmine  whether  or  not  the  vicar  was  entitled  to  the 

*^^<i.    tithes  of  lamb  and  wool.     That  counsel  for  the 

^'^^^^^ar  then  claimed  the  same  tithes  as  belonging  to  him. 

^^l^^at  it  was  agreed  that  the  said  parties  should  have 

t.\Trm«  to  consider  whether  they  would  not  consent  to  try 

^  t^igned  issue  as  to  the  title  to  the  said  tithes  of  lamb 

•"^^  Wool,  and  that,  if  they  did  not  so  consent,  the 

™^^owner8  should  be  at  liberty  to  move  the  Court  of 

^*^«en*s  Bench  for  a  mandamus  to  compel  the  Tithe 

^'JiHiissioners  to  try  the  question,  whether  the  said 

^*iea  belonged  to  the  vicar,  or  to  the  landowners  as 

P^^priators  of  the  tithes  of  their  respective  lands. 

^^    the  return  alleged  that  **  the  question  raised  at  the 

^       meeting  concerning  the  sdd  tithes  of  lamb  and 

^^^l   was  a  question  of  title.* 

"^^^e   return  proceeded    to  state  that,  in  1812,  the 

t  vicar  filed  a  bill  in  Chancery  against  certain 

^^^^picrs  of  land  in  the  said  parish  for  the  subtraction 

^^thes  (including  lamb  and  wool),  and  that  a  question 

^,/^     raised  by  the  said  suit  for  the  decision  of  that 

^,  ^^^irt,  whether  the  lands  of  the  said  parish  were  ever 

^le  to  the  payment  of  tithes  of  lamb  and  wool  in  kind 
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to  the  vicar,  and  whether  from  time  immemorial  the 
said  lands  had  not  been  wholly  free  from  the  payment 
thereof.  That,  on  14th  November  1817,  a  decree  of  the 
Court  of  Chancery  was  made  in  the  said  suit  (which 
decree  was  set  out,  and  by  which  it  appeared  that  the 
defendants  contended  that,  by  an  agreement  in  1697, 
confirmed  by  a  decree  in  Chancery  in  1699,  between 
the  then  vicar  and  certain  occupiers  of  lands  in  the 
said  parish,  a  part  of  certain  newly  inclosed  lands  was 
allotted  to  the  vicar  in  lieu  of  all  tithes  arising  to  him 
from  the  said  inclosed  lands  (a);  and,  by  a  subsequent 
agreement  in  1707,  between  the  then  vicar  and  land- 
owners, \\d,  per  acre  was  agreed  to  be  paid  to  the  vicar 
by  the  said  landowners  in  lieu  of  all  small  tithes 
throughout  the  parish);  which  decree  of  November,  1817, 
ordered,  among  other  things,  the  Master  to  take  an 
account  of  the  tithes  of  lambs  and  wool  as  being  due 
to  the  vicar,  dismissing  his  bill  as  to  tithes  of  hay,  also 
claimed  by  him.  That,  after  this  decree,  all  the  defend- 
ants in  that  suit,  except  one  fVtlUam  Dawson,  who  was 
tenant  to  the  impropriate  rector,  paid  the  vicar  five 
years'  arrears  of  tithes  so  decreed  to  him. 

The  return  then  stated  that  in  1819  the  then  impro- 
priate rectors  filed  a  bill  in  Chancery  against  the  present 
vicar  for  the  tithes  of  wool  and  lamb,  setting  up,  among 
other  things,  the  said  decree  of  1817;  and  that,  on  the 
25th  January,  1821,  the  bill  was  dismissed  with  costs. 
That,  in  1821,  the  said  W,  Dawson  preferred  a  petition 
to  the  Court  of  Chancery,  to  exhibit  a  supplemental  bill 

(a)  The  return  io  this  case  did  not  set  out  the  further  agreement, at  the 
sane  time,  by  the  landowners,  to  pay  to  the  impropriate  rector  U.  per  acre^ 
yearly,  in  lieu  of  tithes  arising  to  him  from  certain  other  old  inclosed  lands. 
See, however,  the  writ;  also  Regina  v.  Tithe  Commiuioners,  14  Q.  6.  459, 
461. 
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refer  to  are  valid,  and  therefore  that  it  would  be 

t^^oper  in  the  Tithe  Commissioners  to  affect  to  give 

^^^^ty  to  what  requires  no  confirmation  on  their  part 

&  as  tl^e  vicarial  rights  are  concerned,  the  Tithe 

^^^tUmiflBioners  are,  indeed,  of  opinion  that  the  said 
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^n  the  original  suit  in  which  the  decree  of  1817  was  Queen^s  Bench, 

1852 
'^ade,  and  to  prove  that  the  vicar  was  not  entitled  to 

^thes  of  lamb  and  wool,  or  any  compensation  or  satisfac- 

^'on   for  the  same,  which  petition  was  ordered  to  be 

dismissed  with  costs ;  and  an  appeal  against  such  order 

^as   also  dismissed.     That,  after  this  last  decree,  the 

^'d  ^#?;  />,  paid  all  the  arrears  of  tithes  decreed  to  be 

paid  bj  him,  including  the  arrears  of  the  tithes  of  lamb 

^d  ^vooL     That,  since  1817,  all  the  tithe  payers  in  the 

parisli^  except  the  said  fF.  2?.,  had  paid  or  compounded 

">r   tli€  tithes  of  lamb  and  wool  to  the  vicar;  that  the 

ith^  Commissioners,  considering  that  the  said  decrees 

established  the  principle  that  the  said  tithes  of  lamb  and 

^ool   ^gjg  payable  to  the  vicar  in  kind,  and  that  neither 

^  ^^etor,  nor  any  other  person  whatsoever,  other  than 

^  ^icar,  had  ever  any  title  to  the  said  tithes,  sent,  on 

^    ^une  1845,  an  answer  as  follows  to  a  requisition 

^*^  tu  them  by  the  agents  of  the  landowners. 

Cjrendemen.   In  answer  to  your  requisition  to  the 

*^^  Commissioners   for  England  and  fFales,  I   am 

*^^ted  to  inform  you   that   their  power   to  confirm 

^"^^^ments  touching  tithes  made  before  the  passing  of 

^  ^ct  6  &  7  W^.  4.  c.  71.  is  confined  to  such  agreements 

^*e  not  of  legal  validity  (a).     The  Tithe  Commis- 

^^^re  are  of  opinion  that,  as  between  the  landowners 

^  the  impropriate  rector  of  the  parish,  the  agreements 


< 


(a)  See  tut  5  &  6  Fid,  c.  54.  ».  7. 
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VoinmtXViiL  agreements  are  not  valid;  but  ihev  do  not  therefore  feel 
10-9  ^  , 

that  they  are  bound  to  confirm  them ;  and,  after  giving 


c  Queen  ^^  subject  their  best  consideration,  they  decline  doing 
(Nd>mmiL  ^'  ^  ®™  further  to  inform  you  that,  looking  at  the 
810NER8.  perception  of  tithes  by  the  vicar,  and  the  rights  which, 
under  the  12th  section  of  the  Act  for  the  Commutation 
of  Tithes,  such  perception  gives,  considering  also  the 
decree  made  by  the  Court  of  Chancery  in  1819,  dis- 
missing with  costs  the  bill  of  the  impropriator  praying 
to  be  declared  owner  of  the  tithes  of  Iamb  and  wool  in 
the  said  parish,  they  think  they  are  bound  to  act  on  the 
principle  of  that  decree,  and,  adverting  to  the  44th 
section  of  the  Tithe  Act,  and  bowing  to  the  dicta  of 
several  of  the  Judges  of  Her  Majesty's  Courts  at  West' 
minster^  intimating  that  the  Tithe  Commissioners  ought 
not  to  deal  with  questions  of  title,  they  have  before 
them  all  the  requisites  for  making  an  award,  and  decline 
making  the  previous  decisions  you  require." 

The  return  then  alleged  that,  in  1845,  an  application 
was  made  to  this  Court  by  the  said  landowners  for  a 
writ  of  mandamus  to  compel  the  Tithe  Commissionersb. 
to  confirm  the  agreements,  and  to  decide  and  determine 
the  differences  then  alleged  to  be  pending.     The  retum»^ 
then  stated  the  issuing  of  the  writ  and  the  return  to  it.:^ 
and  the  demurrer  thereto,  and  judgment  for  the  Commis — 
sioncrs  (a).     That,  on  21st  February y  1850,  the  aasistan.  ^ 
Tithe  Commissioner  made  his  final  award  concerning  th*^ 
commutation  of  the  tithes  in  the  said  parish ;  after  whic^l: 
the  agents  of  the  landowners  had  a  fortnight's  notic?^ 
that  the  Tithe  Commissioners  were  about  to  confirxrr 
the  award ;  and,  the  landowners  not  having  given  ai 
notice  of  their  intention  to  raise  the  question  now  rail 

(a)  Sec  Regina  T.  Titht  Cmmisiionert,  14  Q.  B,  459. 
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^he  said   Tithe  Commissioners,  considering  "  that  the    Queen's  Bench, 

^id  disputes  and  differences  were  not  such  as  should  '^"; 

A/nder  or  did  hinder  the  makinp;"  their  award,  on  28th     '^^^  ^^^-^'^ 

February  1850,  duly  confirmed  the  said  award.  T[thf. 

^  ^  Com  MIS- 

-i^he  award  was  then  set  out,  which  found  that  5,841       sioneus. 

acres,  2  roods  and  23  perches  in  the  parish  were  subject 

^o  payment  of  all  manner  of  tithes  in  kind ;  and  that  Sir 

Get^r-^^e  Farrant  and  Thomas  Farrant  Esq.  were  impro- 

P'"*ator8  of  all  great  tithes  arising  upon  the  ancient  inclo- 

5ures   of  the  township  of  Great  Hale ;  and  that  Richard 

Gt>ct^ony  Esq.,  was  impropriator  of  all  great  tithes  arising 

"Pon  the  ancient  inclosures  of  the  township  o( Little  Hale ; 

^^^    that  the  owners  of  all  the  rest  of  the  lands  in  the 

parisl  were  impropriators  of  all  great  tithes  arising  upon 

^tieir  respective  lands;  and  that  the  vicar  for  the  time  being 

^^s  in  possession  of  the  tithes  of  wool  and  lamb  arising 

^pon  all  the   titheable   lands  of  the   parish,  and  was 

^^titled  to  all  the  residue  of  the  tithes  of  the  parish :  And 

*^  proceeded  to  award  an  annual  rent  charge  of  10/.  6s.  Ad. 

^^    Sir  G.  Farrant  and  T.  Farrant;  3/.  13s.  M.  to  Mr. 

y^^^^on;  1,162/.  to  the  several  landowners  of  the  parish 

^he  proportions  specified  in  the  schedule,  in  lieu  of 

^    tithes    to   which  these    parties  were    respectively 

*^Ied ;  and  360/.  "  to  the  vicar  for  the  time  beinp;,  or 

^*^e  party  lawfully  entitled  to  the  same,"  instead  of  all 

tithes  of  lamb  and  wool  arising  upon  or  in  respect  of 


^h«  titheable  lands  of  the  said  parish ;  and  450/.  instead 
^*l  the  residue  of  the  tithes  in  the  said  parish. 
^^murrer,  assigning  several  special  grounds.   Joinder. 

^  Oe  demurrer  was  argued  in  last  Hilary  term  (a). 


-^^*^>  Jammary  24tb  and  28th.     Before  Lord  Campbell  C.  J.,    Pattefov, 
^^^dgt  and  Wigktman  Js. 

M   2 
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Volume  xv III.       Cowlino,  for  the  prosecutors.     First,  the  writ  is  good. 

1852  . 
1_  It  will  be  contended  that  the  difference  which  the  man- 

Tho  Queen  junjug  ^alls  upon  the  Commissioners  to  decide  relates 
Tithe  (q  a  question  of  title,  and  therefore  is  not  within  the 
SIGNERS,  provisions  of  stat.  6  &  7  W;  4.  c.  71.  s.  46.  But  the 
question  really  is,  not  to  whom  the  tithes  in  question 
are  payable,  but  whether  or  not  the  lands  are  exempt 
from  the  payment  of  tithes,  either  altogether,  or  (with 
respect  to  the  inclosed  lands)  by  the  substitution  of  a 
modus  of  one  shilling  per  acre.  It  was  necessary  for  the 
prosecutors,  in  alleging  the  existence  of  that  modus,  to 
slate  to  whom  it  was  payable,  namely,  the  impropriate 
rector :  but  that  does  not  make  the  question,  as  is  con- 
tended on  the  other  side,  one  of  title  between  the 
impropriate  rector  and  the  vicar.  The  statement,  more- 
over, is  laid  under  a  videlicet  [Coleridge  J.  That 
would  not  make  it  immaterial,  if  it  were  material  without 
it  Lord  Campbell  C.  J.  You  must  shew  that  all  the 
writ  is  good.  As  regards  the  old  inclosed  lands,  the  ques- 
tion was  to  whom  the  modus  was  payable,  the  impro- 
priate rector  or  the  vicar.  That  must  surely  be  a  question 
of  title.]  In  University  College  v.  Garton  (a)  it  was  held 
that  a  feigned  issue,  to  try  whether  certain  lands  in  a 
parish  were  liable  "  to  render  to  the  vicar  for  the  time 
being  of  the  said  parish  any  manner  of  tithes,"  did  not 
raise  a  question  of  title  between  the  vicar  and  other 
parties.  [Lord  Campbell  C.  J.  There  the  only  point 
in  dispute  was  whether  the  land  was  liable  to  pay 
vicarial  tithes  at  all :  in  the  present  case  we  know  that 
it  is  in  dispute  to  whom  the  tithes  should  be  paid.]  It 
does  not  so  appear  upon  the  writ ;  and  the  Court  will  not 

(a)  10  Q.  B,  760. 
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'ooic  beyond  that.     In  Regina  v.  Tithe  Commissioners  (a)  Quun't  Deneh. 

th        •  1852 

^^  wnt  expressly  averred  that  the  point   in   dispute 

^^  a  question  to  which  of  the  two,  the  rector  or  the 
^car,  the  tithes  were  payable  ;  and  the  writ  commanded 
^^  Commissioners  to  make  their  decision  ^^as  to  the 
P^'^n  entitled  to  the  tithes." 

-^^xt,  the  return  is  bad.     None  of  the  various  pro- 

^^^^ings  which  it  sets  out  is  such  as  to  deprive  the 

^namissioners  of  their  power   to  decide   the  differ- 

^'^cea  mentioned  in   the  writ     The   questions  which 

'^^J^    settled  by  the  mandamus  in   1845  are  not  the 

^^'^e  as  those  referred  to  in  the  present  writ.     But, 

^Veu    jf  they  ^jjd   form  p^^  of  the  matters  now   in 

*^^Ute,    the   Commissioners  are   not  precluded    from 

^^I'ing  and  dietermining  them.     Sect.  44  of  stat.  6  &  7 

^^-     4.  c.   71.    provides    that,    if,    before    the   making 

^^    tbe  award  by  the  Commissioners,  any  question  as 

^^    tte  existence   of  a  modus   or   customary  payment, 

^ny  question  as  to  exemption  from  or  non-liability 

tie  payment  of  tithes,  shall  have  been  already  de- 

^ifi^d  by  competent  authority,  the  Commissioners  shall 

^^^t'  \ipon  the  principle  of  such  decision  in  making  their 

^'^r^id:  but  that  applies  only  to  cases  where,  at  the  time 

^^  tie  making  the  award,  the  propriety  of  the  decision 

^     »3ot  called  in  question.     Where  it  is  disputed,   the 

^onuniasioners  are  bound,    under   sect.   45,    to   hear 

*^^    determine.      And    sect.  44,  under  any   circum- 

•^^'J^ces,  can  apply  only  to  the  precise  point  which  has 

^^  decided,  and  to  those  persons  who  were  bound 

y  Such  previous  decision;   CroughUm  v.  Blahe  (b)i    it 

^erefore  no  bar  to  the  setting  up  of  new  grounds  of 
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(a)  15  Q.  B.  620. 


(6)   12  M,  ^  ir,  2U0. 
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__   up  by  new  parties,  as  in  the  present  case.     Ihe  san 
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arguments  apply  to  the  suit  of  1812,  and  to  the  varioi 
proceedings  which  followed  upon  it.  The  decrees  i 
1817  and  1821  related,  no  doubt,  to  part  of  the  que 
tions  now  raised ;  but  those  decrees  were  not  bindic 
even  on  the  parties  to  the  bills,  inasmuch  as  the  ordinar 
had  not  been  made  a  party ;  2  Eagie  on  Tithes^  20* 
398,  Gordon  v.  Simphinson  (a).  It  will  be  contende 
that  the  prosecutors  are  bound  by  the  award  of  th 
Commissioners  which  is  set  out  in  the  return.  Bu 
the  Commissioners  had  notice  that  the  present  differ 
ences  were  pending;  and  they  were  bound  by  sect.  4.! 
to  hear  and  determine  them  before  making  their  aware 
The  award,  therefore,  is,  at  all  events,  void  as  regard 
those  matters  in  difference,  [Lord  Campbell  C.  J.  Ma 
not  the  Commissioners  decide  that  the  differences  c 
which  notice  has  been  given  to  them  are  not  such  as  I 
hinder  the  making  of  their  award,  and  thereupon  pre 
cced  to  make  their  award  at  once  ?  Coleridge  J.  Th 
statute,  in  such  cases,  provides  a  mode  of  appeal,  uudc 
sect.  46.]  The  Commissioners  are,  at  all  events,  boun 
to  have  the  matters  in  difference  regularly  brougl 
before  them,  jis  provided  by  sect.  45,  before  they  ca 
decide  whether  or  not  they  affect  the  award.  Sect.  5 
will  be  relied  on,  which  makes  every  confirmed  awas 
of  the  Commissioners  binding  on  all  persons  intereste 
in  the  lands  or  tithes.  But  that  is  explained  by  sect.  & 
which  declares  that  no  confirmed  award  shall  be  ifl 
peached  by  reason  of  any  mistake  or  informality  there= 
The  statute,  therefore,  cures  only  technical  irregularitL  i 
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Morris  v.  Duke  of  Norfolk  (a).     [Lord  Campbell  C.  J.   Queen**  Bench. 

According  to  your  argument,  an  award  of  the  Tithe  '__ 

Comniissioners  could  be  set  aside  at  any  time.]     Except    ^^®  Qi  ben 
on   the  ground  of  mere  informality  in  the  proceedings.        Tithk 
"Moreover,  the  words  in  sect.  52  are  "every  such  con-      bioners. 
firined  award;"  that  is,  by  sects.  45,  50,  51,  every  award 
<^»i firmed   after  all  differences   which   are  within  the 
Jurisdiction  of  the  Commissioners   to   determine  have 
*^^«n  decided  by  them.     But,  even  if  the  award  here 
W'ore  valid,  the  Commissioners  have  power,  under  stat. 
^    &  3  Vict  c.  62.  8.  8.,  to  make  a  fresh  award  if  the 
^X'naer  be   "unjust"    through    any   "manifest    error." 
L-^^^ttesan  J.     The  writ,  as  it  seems  to  me,  clearly  raises 
*     question  of  title  between  the  impropriator  and  the 
vi.<5^^x;  the  award  is  not  material  to  that;    it  awards, 
ooiiidilionally,  360£  by  way  of  rent  charge  in  lieu  of 
^it.tics  to  the  vicar  "or  to  the  party  lawfully  entitled  to 
t.lxe  same ;"  but  that  award  is  subject  to  the  question  of 
^i^«   vicar's  right  to  those  tithes.] 

-^ovill,  contra,  was  stopped  by  the  Court. 

L-Lord  Campbell  C.  J.  Our  opinion  is  at  present 
^^^^n8t  the  prosecutors:  but  we  will  take  time  to  consider 
^^■^  judgment] 

Cur  adv.  vult 

^^LERnxsB  J.  (b)  now  delivered  the  judgment  of  the 

^^e  writ  of  mandamus  in  this  case  states  that  there 
^^  certain  differences  between  certain  landowners  of 

(o)  9  Sim.  47*2.  492.  3. 

(h)  The  onlj  Judges  in  Court  were  Coleruige  and  Crompion  Js. 
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Volume  XVIII,  the  parish  of  Great  Hale  and  the  vicar,  viz.,  as  to  the 
1852 

old  inclosed  lands,  whether  they  were  wholly  exempt  and 

discharged  from  the  render  of  great  tithes  and  tithes  of 
wool  and  Iamb,  or,  if  not  exempt,  whether  they  were 
subject  only  to  the  payment  of  Is.  yearly,  to  wit  to  the 
impropriator  of  the  said  parish,  for  and  in  lieu  of  great 
tithes  and  tithes  of  lamb  and  wool,  and,  as  to  new 
inclosed  lands,  whether  they  were  wholly  exempt  from 
great  tithes  and  tithes  of  wool  and  lamb.  The  writ  then 
commands  the  Commissioners  to  appoint  a  time  and 
place  for  hearing  and  determining  the  said  differences 
so  pending. 

The  return  states  a  meeting  before  the  Assistant 
Commissioner,  on  24th  April  1843,  pursuant  to  notice, 
at  which  the  vicar  claimed  tithes  of  wool  and  lamb,  and 
the  agent  of  the  landowners  contended  that,  by  a  decree 
of  the  Court  of  Chancery  in  1699,  all  the  tithes  of  the 
parish  had  been  commuted :  that  the  meeting  was 
adjourned  to  ascertain  whether  the  Tithe  Commissioners 
would  consent  that  all  the  evidence  relating  to  the 
disputes  and  differences  which  had  so  arisen  should  be 
heard  before  an  assistant  Commissioner;  that  a  further 
notice  was  given  by  the  Commissioners,  for  22d  February/ 
1844,  to  hear  and  determine  certain  differences  whereby 
the  making  their  award  was  alleged  to  be  hindered. 
That  such  meeting  was  held  before  an  assistant  Commis- 
sioner, when  the  parties  attended  by  counsel.  The 
vicar  proposed  that  a  feigned  issue  should  be  tried  as  to 
the  right  to  the  tithes  of  lamb  and  wool,  the  Commis- 
sioner first  awarding  a  rent  charge  in  lieu  of  them  to 
the  party  entitled ;  but  the  landowners  insisted  that  those 
tithes  were  extinguished  by  an  agreement  and  decree  of 
the  Court  of  Chancery,  and  that  a  difference  was  existing 
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^tween  the  laDdowners,  vicar  and  impropriator^  and 

required  the  Commissioner  to  decide  it     That  it  was 

ari^anged  that  time  should  be  given  to  the  parties  to 

consider  whether  they  would  consent  to  try  a  feigned 

issue    as  to  the  title  to   the  tithes  of  lamb  and  wool> 

aod  that,  if  they  did  not,  the  landowners  should  be  at 

liberty  to  apply  to  this  Court  for  a  mandamus  to  compel 

llie   Commissioners  to  try  the  question  whether  the  said 

ti  tiles  of  lamb  and  wool  belonged  to  the  vicar  or  to  the 

landowners  as  impropriators  of  their  respective  lands, 

l>^ing  a  question  of  title.     The  return  then  states  a  bill 

irt     Chancery,  filed  by  the  vicar  (the  same  person  as  is 

^0-%!^    vicar)   in   1812,   against  certain    landowners  for 

substraction  of  tithes,  in  which  a  question  was  raised 

^bother  the  lands  were  ever  liable  to  payment  of  tithes 

of   lamb  and  wool  to  the  vicar.     It  then  states  a  decree 

of    the  Court  of  Chancery  of  the  14th  November  1817, 

^y  'which  it  appears  that  the  defendants  set  up  an  agree- 

^nent  of  1699,  confirmed  by  a  decree  of  the  Court,  and 

*  subsequent  agreement   of  16th    September y  1707,  as 

™idiag  on  the  vicar,  which  he  denied  to  be  binding  on 

^^9  and  by  which  decree  of  November,  1817,  the  Court 

ordered  the  master  to  take  account  of  the  tithes  of  lamb 

'^d  ^ool  as  due  to  the  vicar,  dismissing  his  bill  as  to 

^"^    tithes  of  hay.     The  return   then  states  a  bill  in 

Ch 
"*^ceiy,   in   the    year    1819,   by   the    impropriators 

^***ist  the  vicar,  for  the  tithes  of  wool  and  lamb,  which 

'^as  dismissed  out  of  Court  with  costs.     The  return 

^*^    states  a  petition  preferred  in  1821  to  Vice  Chan- 

^^ir  Sir  J.  Leach,  by  one  of  the   occupiers  in  the 

^/^^h,for  leave  to  file  a  supplemental  bill  in  the  original 

^    in  which  the  decree  of  1817  was  made,  and  to 

^^^"^e  that  the  vicar  was  not  eutitled  to  tithes  of  lamb 
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Volume  xvilj.  and  vfooly  which  petition  was  dismissed  with  costs.     It 

1852 
L-    then  states  an  appeal  to  the  Lord  Chancellor,  which 

was  dismissed  with  costs. 

The  return  then  states  the  perception  of  tithes  ol 
lamb  and  wool  by  the  vicar,  and,  further,  that  the  Tithe 
Commissioners,  considering  that  the  decrees  had  esta- 
blished the  right  of  the  vicar,  on  the  5th  of  June  1845, 
in  answer  to  a  requisition  from  the  agent  of  the  land- 
owners, declined  to  confirm  the  invalid  agreements  of 
1699  and  1707,  or  to  decide  the  question  of  title.  It 
then  states  the  application  to  this  Court,  in  1845,  for  a 
writ  of  mandamus  to  compel  them  to  confirm  the  agree- 
ments and  to  decide  the  existing  differences,  the  issuing 
of  the  writ,  and  the  return  to  it,  and  demurrer,  and 
judgment  for  the  Commissioners  in  December  1849, 
which  is  reported  in  Regina  v.  Tithe  Commissioners  (a). 
It  then  states  that  the  Assistant  Commissioner,  on  2l8t 
Febrtuiryy  1850,  made  his  final  award,  but  the  confirma- 
tion of  it  was  delayed  until  the  28th  February  in  the 
same  year,  which  delay  was  in  order  to  give  the  land- 
owners an  opportunity  to  make  any  further  claim  before 
such  confirmation ;  and  notice  was  given  to  the  agent  ol 
the  landowners  of  their  intention  to  confirm  the  award 
about  to  be  made,  a  fortnight  before  the  28th  February, 
The  return  then  sets  out  the  award,  which  finds  all  the 
titheable  lands  in  the  parish  subject  to  tithes  in  kind,  states 
who  are  the  impropriators  of  the  great  tithes,  and  that 
the  vicar  is  in  possession  of  the  tithes  of  lamb  and  wool, 
and  entitled  to  the  residue  of  the  tithes.  It  then  fixes 
a  rent  charge  of  10/.  6^.  4d.  to  Sir  George  Farrant  and 
Thomas  Farrant,  3/.  13^.  2d.  to  Mr.  Godson,  1162/.  to 
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the   several  landowners,  360/.  to  the  vicar  for  the  time  Queen's  Bench. 

bei  ng  or  party  entitled,  in  lieu  of  tithes  of  larab  and  wool,  '^_ 

and  450/.  to  the  vicar  for  other  tithes. 

To  this  return  there  is  a  special  demurrer.     From  the 
writ  of  mandamus  itself  we  gather  that,  when  the  vicar 
is  claiming  tithes  of  lamb  and  wool,  the  landowners  say 
that    their  lands  are  exempt  from  these  tithes  by  reason 
of   the  payment  of  1*.  per  annum  in  lieu  of  them  to  the 
impropriator.     Now  this  either  means  that  the  impro- 
priator, and  not  the  vicar,  is  the  owner  of  these  tithes, 
but    is  bound  to  receive  \s.  per  annum  in  lieu  of  them 
Cand,  if  that  be  the  meaning,  it  raises  at  once  a  question 
^i"   title  between  the  impropriator  and  the  vicar,  which  is 
a  clifiPerence  that  the  Commissioners  cannot  determine, 
and  50  the  writ  is  bad;  Regina  v.  Tithe  Commissioners  (a)), 
^^  it  means  that  the  vicar  is  the  owner  of  these  tithes, 
but  cannot  receive  them  because  1*.  per  annum  is  paid 
^0  ilie  impropriator  in  lieu  of  them ;  a  startling  proposi- 
"on,  which  one  would  think  could  hardly  be  supported 
^y    any  state  of  circumstances.      When,  however,  we 
^^e   to  look  at  the  statements  in  the  return,  we  find 
^^^    this  1*.  per  acre  is  not  an  immemorial  payment  or 
"^oUus,  but  has  its  origin  in  the  agreement  in  1697. 
^at   agreement  may  be  binding  on  the  impropriator ; 
^^   it  is  invalid  as  regards  the  vicar,  which  the  decrees 
*^   Ohancery  abundantly  shew;  and  so  plainly  is  this 
w    erase,  that  the  landowners  endeavoured  to  persuade 
^     Commissioners  to  confirm  it,  as  being  an  invalid 
^^^ment  under  the  7th  section  of  stat.  5  8c  6  Vict. 
^*  ^  '^.,  and,  failing  so  to  persuade  them,  obtained  a  writ 
^    ^^vandamus  to  compel  them,  in  which  also  they  failed, 
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VoiMmeXriil.  and  do  not  now  attempt  to  renew  such  compulsion;  for 
this  Court  has  already  expressly  decided,  in  Regina  v. 
Tithe  Commissioners  (a)y  that  the  agreements  arc  not 
such  as  the  Commissioners  were  bound  to  confirm.  If, 
then,  the  agreement  be  binding  on  the  impropriator 
only,  and  not  on  the  vicar,  and  the  I^.  in  lieu  of  tithes 
of  lamb  and  wool  be  payable  only  under  the  agreement, 
it  is  plain  that  it  can  only  be  a  payment  exempting  the 
lands  from  render  of  those  tithes  on  the  supposition 
that  the  impropriator  is  the  owner  of  them :  the  vicar, 
if  he  be  owner  of  them,  is  manifestly  entitled  to  them  in 
kind.  In  other  words,  the  question  is,  in  this  view  of 
it,  one  of  title. 

Again,  it  appears,  by  the  return,  that  the  Commis- 
sioners declined  to  go  into  further  discussion,  because 
they  found  the  vicar  in  possession  of  the  tithes  of  lamb 
and  wool,  and  considered  themselves  bound  by  the 
principle  of  the  decrees  in  Chancery,  according  to 
the  44th  section  of  stat  6  &  7  ^.  4.  c.  71.  The 
learned  counsel  for  the  landowners  argued  that  they 
are  not  bound ;  and  cited  authorities  which  shew  that, 
when  a  feigned  issue  is  tried  under  the  45th  section  oF 
the  Act,  the  Judge  and  jury  are  not  so  bound:  and 
that  is  perfectly  true ;  but  it  shews  only  that  the  land- 
owners ought  to  have  adopted  the  course  of  trying  a 
feigned  issue,  which,  as  appears  by  the  return,  was 
proposed  by  the  vicar  and  declined  by  them ;  i^  indeed, 
there  was  any  qi\estion  which  could  be  tried  in  such  an 
issue  between  those  parties. 

Looking  at  the  whole  of  the  pleadings  in  this  case, 
namely,  the  writ  and  the  return,  it  is  manifest  that  no 
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difference  existed  between  the  vicar  and  the  landowners  Queen*s  Bench 

by  ^irfaich  the  making  the  award  was  hindered^  nor  any 
Trhicb  the  Commissioners  had  power  to  hear  and  deter- 
mine. The  question  is  purely  one  of  title  between  the 
impropriator  and  vicar,  which  may  still  be  contested 
under  the  provisions  of  the  71st  section  of  the  Act, 
vhioli  gives  all  persons  who  have  claims  to  the  tithes 
the  same  rights  of  claiming  the  rent  charge  allotted  in 
lieu    of  tithes. 

^^e  are,  therefore,  of  opinion  that,  even  if  the  writ  be 
good,  which  we  think  very  doubtful,   the  return  is  a 

sufficient  answer  to  it,  and  that  judgment  must  be  given 

*or  tie  Commissioners. 

Judgment  for  defendants. 


Ex  parte  Ramshay  Esq. 


RlR  F.  KELLY^  in  last  term  (a),  moved  for  a  rule  Application 

'^-^  ,  ,  was  made 

^o  shew  cause  why  an  information  in  the  nature  of  for  a  quo  war- 

ranto  against  a 
judo.  county  court 

^^f^^  «n  the  relation  of  a  person  who  had  held  the  office  immediately  before  him,  and  who 
Q,^  ^^^^nremoTed  for  inability  and  misbehaviour  by  the  Chancellor  of  the  Duchy  of  Laneoiter, 
j^  •tit  9  &  10  Viei,  c,  95.  «.  18. 

^*apeared  that,  on  a  memorial  addressed  to  the  Chancellor,  charging  the  relator  with 
I  misbehaviour,  and  particularizing  one  instance  more  strongly,  and  praying  for  his 
_^^^^^^  ' ,  the  Chancellor  had  held  an  inquiry,  which  was  attended  by  the  relator  and  his 
j^l^l'^^l,  and  had  heard  evidence  on  the  charges,  not  on  oath  or  affirmation,  and,  within  a  few 
to^^^^er  the  close  of  the  inquiry,  had  dismissed  the  relator  by  an  instrument  finding  inability 
laj  ^^^behavioor,  but  not  specifying  any  particular  instance.  Affidavits  denying  the  inability 

2*^^^isbefaavionr  in  the  cases  adduced  on  the  inquiry,  and  generally,  were  put  in. 
g.  tl^^  Court  refused  the  rule,  it  not  appearing  that  the  relator  had  not  been  fully  heard, 
of  t^^^^  the  charges,  if  tme,  did  not  shew  inability  and  misbehaviour ;  and  the  decision 
t^  ^^  Chancellor  bemg  therefore  final.  And  the  Court  held  it  not  necessary  that,  after 
igi^^^^tquiry  had  dosed,  a  fresh  notice  to  the  relator  should  have  been  given,  to  shew  cause 
^^^^  his  being  dismissed. 


tf»< 


0  Jamuary  3 1  st,  1 852.    Before  Lord  Campbell  C.  J. ,  Patteaon,  Coleridge 
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Volume  xviiL  »  qiio  Warranto  should  not  l>e  filed  against  Joseph  Pollock 

_Z1 Esq.,  for  using  the  office  of  judge  of  the  county  court  of 

Ex  parte       Lancashire  held  at  Liverpool, 
Ham  SHAY.  '^ 

He  moved  on  the  relation  of  William  Ramshay  Esq., 
barrister  at  law.  Mr.  Ramshay  deposed :  That  in  Aprii 
1850  he  was  appointed  judge  of  the  county  court  ot 
Lancashire  (holden  at  Liverpool^)  by  the  Earl  of  Carlisle 
then  Chancellor  of  theDuchy  ofZ^iica5^er(a);  and  tha' 
he  had  exercised  the  office  \\n\\V2'^i\i  November  1854,  whei 
Joseph  Pollock,  barrister  at  law,  intruded  himself  int< 
the  office  by  virtue  of  some  alleged  appointment ;  am 
the  said  J.  Pollock  had  since  continued  to  perform  it 
and  assumed  the  character  of  such  judge,  and  wa 
attempting  to  appropriate  the  salary  and  exclude  th 
relator  from  the  office.  Mr.  Ramshay  was  advised  an< 
believed  that  he  himself  still  of  right  filled  the  office 
The  affidavit  then  stated : 

"  That  he,  this  deponent,  has  at  all  times,  since  hi 
said  appointment  to  the  said  office,  in  all  respects  con 
ducted  himself  with  propriety  and  proper  ability  in  tb 
said  office,  and  without  any  inability  or  misbehaviou 
whatsoever:  and  that  this  dc])onent  has  not  resignec 
the  said  office,  or  been  guilty  of  any  misbehaviour  oi 
inability  in  or  with  reference  to  or  in  respect  of  the 
said  office  of  judge  of  the  said  court,  or  in  his  charactei 
of  judge  of  the  said  court,  or  otherwise :  and  that  he 
never  became  liable  to  be  dismissed  from  his  said  office 
of  judge  of  the  said  court  in  any  way  whatsoever,  or  foi 
any  cause  whatsoever.  Nevertheless  this  deponent  sayj 
that  the  said  Earl  of  Carlisle  did,  on  the  said  24th  da3 
of  November  1851,  by  a  document  under  his  hand  and 

(a)  Sec  Stat.  9  &  10  Viet.  c.  95.  s.  16. 
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seal,'*  "illegally  and   improperly,  and   contrary  to  the   Queen's  Bench. 

statute  in  that  behalf,  as  this  deponent  is  advised  and L 

believes,  affect  and  claim,  and  pretend,  as  Chancellor  of  Ramshay. 
the  said  Duchy,  to  remove  this  deponent  from  his  said 
oflBce  of  judge  of  the  said  court  on  account  of  some 
s^Pl>08ed  and  pretended  inability  and  misbehaviour; 
which  this  deponent,  on  his  oath  aforesaid,  says  never 
existed."  A  copy  of  the  instrument  of  dismissal  was 
atmexed  to  the  aflSdavit.     It  was  as  follows. 

**  To  all  to  whom  these  presents  shall  come :  I,  The 

^"gtit    Honourable  George   William  Frederick^  Earl  of 

^-^^'^itsle.  Chancellor  of  the  Duchy  of  Lancaster,  send 

R'^eticig.     Enow  ye,  that,   William  Ramshay  Esquire, 

^'Tiater  at  law,  now  being  judge  of  the  county  court  of 

'^^^^Cfzshire  holden  at  Liverpool  in  and   for   a  district 

^hereof  the  whole  is  in  the  Duchy  of  Lancaster,  duly 

*PlH>iiited,  divers  reports,  representations  and  circum- 

s^tices  relating  to  the  ability  and  behaviour  of  the  said 

*  -namshay,  as  such  judge  and  in  the  said  office,  made 

^^    proper  and  necessary  for  me,  being  Chancellor  as 

^oreanjj^  and  by  virtue  of  my  said  office,  and  under 

»nd    by  virtue  of  the  statute  passed"  &c.  (9  &  10  Vict. 

^'  ^5.,  "For  the  more  easy  recovery  of  small  debts  and 

**^niand8  in  England^),  "to  inquire,  examine  into  and 

*^^^rtain  the  ability  and  behaviour  of  the  said  W.  R., 

**  such  judge,  in  his  said  office;  and  thereupon  due 

Notice  was  given  to  the  said  W.  R.  in  that  behalf;  and 

^^^ards,  and  in  the  presence  and  hearing  of  the  said 

^*  and  of  his  comisel,  I,  the  said  G.  W.  F,,  Earl  of 

^^ie,  Chancellor  as  aforesaid,  did  accordingly  make 

^       ^tiquiry  and  examine  into  the  ability  and  behaviour 

,       ^^  said  W.  jB.,  as  such  judge,  in  his  said  office ;  and 

^id  W.  jB.,  having  heard  the  several  matters  brought 

^^c  me  in  that  behalf  in  his  presence  as  aforesaid. 
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'__  defence  and  answer  to  the  said  several  matters  as  he 

R^mE^.  ^^^^^  fi^  •  Now  I,  the  said  G.  W.  F.,  Earl  of  CarlisU, 
Chancellor  as  aforesaid,  having  duly  weighed  and 
deliberately  considered  the  said  several  matters  and 
premises  aforesaid,  do  find,  determine  and  adjudge  that 
the  said  W.  R.  is  unable  duly  and  properly  to  execute 
his  said  office  of  judge  of  the  aforesaid  county  court, 
and  the  duties  thereof;  And  I  do  also  find,  determine 
and  adjudge  that  the  said  W.  R.  has  misbehaved  himself 
in  his  said  office  of  Judge,  and  in  the  duties  thereof:  And 
therefore,  and  for  such  several  and  respective  causes  and 
reasons,  and  under  and  by  virtue  of  the  said  statute,  I 
think  fit  to,  and  do  hereby,  remove  and  discharge  the 
said  W.  R.  from  his  said  office  of  judge  of  the  county 
court  aforesaid  :  And  I  do  hereby  declare  the  said  W.  22. 
removed  and  discharged  from  his  said  office  of  judge  of 
the  county  court  aforesaid  accordingly.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal,  this 
24th  day  of  November  A.D.  1851. 

"  Witness  F.  Dawes  Danvers,  Carlisle. 

*^  Duchy  of  Lancaster  Office^  London^ 
Mr.  Ramshay  further  deposed  that  the  said  document 
was  delivered  to  him  by  a  messenger,  who  at  the  same 
time  delivered  a  sealed  letter  firom  the  Earl  of  CarKsle ; 
of  which  a  copy  (excepting  a  paragraph  marked  private, 
and  not  material  to  the  present  question)  was  annexed, 
and  which  was  as  follows. 

November  24.  1851. 
"  Dear  Sir,     This  letter  will  reach  you  together  with 
the  very  painful  intimation  of  the  decision  to  which  I 
have  thought  it  my  duty  to  come. 

One  thing  I  request  you  to  believe,  which  is,  that 
nothing  I  am  about  to  observe  is  written  with  the  in- 
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teotion  or  wish  to  deprecate  any  proceeding  on  your  Qmm*«  Bench. 

part  in  consequence  of  that  decision,  .which  you  might  * 

«ee  fit  to  adopt,     StUl,  in  taking  a  step  which  I  fear     ^^^^ 

you  can  only  r^;ard  as  one  of  a  most  inimical  character, 

I  cannot,  in  justice  to  truth,  refrain  from  recording  my 

conviction  that  the  person  whom  I  am  thus  removing 

from  the  post  where  I  had  placed  him  has  very  many 

g;ood  and  some  great  qualities;  that  he  has  conferred 

essential  benefits  on  the  community  amidst  which  he 

prosecuted  his  labours,  now  abruptly  terminated;  and 

tbaty  in  addition  to  other  more  private  and  personal 

'^ttsoDs,  I  feel  on  these  grounds  much  additional  sorrow 

to  liave  been  unable  to  resist  the  conclusion  that  he  had 

iu>t  the  degree  of  self-command  to  enable  him  properly 

^  perform  the  duties  of  the  judge  of  the  county  court 

^  J^ioerpooL 

^<m  will  have  perceived  that  this  is  not  an  official 
^^xuounication;  still  less  is  it  one  to  which  I  expect  any 
'^P'^ :  but  you  are  welcome  to  make  any  use  of  its 
^^tents  you  may  deem  proper. 

I  am,  dear  Sir,  Tour  fiuthful  Servant, 

Carlisle.'' 

^^.  Baauhay  further  deposed  that  he,  after  receipt 

^t^ose  two  documents,  wrote  to  the  Earl  of  Carlisk, 

^^^^^«8ting  to  be  informed  in  respect  of  what  particular 

^    «r  actfl^  word  or  words,  he  had  claimed  to  remove 

^/^"*    Bamshay;  and  that  Mr.  Banuhay  received  a  letter 

^^^^^  the  Eail  simply  acknowledging  the  receipt  of  Mr. 

'^^^awAoy^s  letter,  and  giving    no  information.     The 

^^^^vit  contained  a  statement  as  to  circumstances  pre- 

^"^ibg  the  delivery  of  the  order  of  removal ;  and  it  set 

^^  a  copy  of  a  memorial  presented  to  the  Earl  on 

>0L.  xmL  N.  &  N 
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Volume  xvm,  9th   October   1851,  signed    by  certain   inhabitants  of 
_       '       Liverpool.     The  memorial  was  as  follows. 
KkZTkx.         ''^^   ^^^  ^'8*^'   Honourable  the  Earl  of  CarU$k, 
(chancellor  of  the  Duchy  of  Lanccuter. 

^^  The  memorial  of  the  undersigned  inhabitants  of  the 
borough  of  Liverpool^  in  the  county  of  Lancaster, 

"  Sheweth :  That  your  memorialists  have  occasion, 
which  they  deeply  deplore,  to  address  your  Lordship  in 
the  language  of  indignation  and  complaint  at  the  conduct 
pursued  by  William  Ratnshay^  Esquire,  the  judge  of 
the  Liverpool  county  court,  since  his  acquittal  (a)  by 
your  Lordship  and  the  commencement  of  his  sittings. 
That  Mr.  Ramshay  has  brooded  over  wrongs,  erroneously 
supposed  to  have  been  committed  against  him  by  the 
public  press  of  Liverpool^  until  he  has  come  to  view  all 
their  acts  in  which  his  name  is  in  any  way  mixed  up 
through  a  distorted  and  distempered  medium ;  and,  as 
evidence  of  this  unhappy  temper,  he  has,  on  several 
occasions,  declared  his  intention  of  making  an  example 
of  persons  who  were  supposed  to  be  his  accusers  previous 
to  the  late  investigation  before  your  Lordship.  Under 
the  influence  of  this  morbid  state  of  mind,  he  has  lately 
denounced  a  most  innocent  placard  (accidentally  placed 
upon  a  wooden  paling  near  his  court,  and  used  bj  bill 
stickers  for  all  their  placards)  as  a  libellous  attack  upon 
himself,  and  as  a  contempt  of  his  court:  and,  in  the 
assertion  of  his  power  (of  which  he  entertains  a  very 
exalted  opinion)  to  visit  all  acts  which  he  chooses  to 
consider  contempts  of  his  court  in  a  summary  manner, 
he  has  lately  sent  a  person,  stated  to  be  an  officer  of  his 
court,  with  verbal  directions  only  to  bring  Mr.  AKchatl 

(a)  See  post,  p.  182. 
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•Barnes   W/utty,    the    publisher   of    the   placard   above    Queen'i  Bench, 

'nentioned,   to  his  court     The    officer    proceeded   to '__ 

jJfr.    Hniitty*9  place  of  business,  with  a  companion,  to     i^^,^*^. 
execute  their  verbal  order.     Mr.  Whitty  demanded  their 
authority ;  and,  on  their  stating  they  had  none  to  pro- 
duce, be  refused  to  accompany  them,  but,  at  the  same 
time,  expressed  his  willingness  to  wait  until  they  could 
procure  either  a  warrant  or  summons  from  the  court, 
^is   they  refused  to  do ;  and,  having  recourse  to  force 
to  conpel  him,  they  were  resisted  by  Mr.  Whitty  and 
"^    Son,  and  some  of  his  servants;  and  they  did  not 
**^^^tJciplish  their  object.     The  judge  afterwards  issued 
his    summons,  which  was  left  at  Mr.  Whitty's  dwelling 
*^ouse,  requiring  him  to  attend  his  court  to  answer  for 
^^totnpt.     Mr.   Whitty  immediately  obeyed  the  sum- 
inotis  ;  when  the  judge  not  only  went  into  the  consider- 
ation of  the  questions  of  contempt  of  court  with  respect 
^^e  placard  adverted  to,  but  into  charges  of  insulting 
^^^   assaulting  the  officers  of  the  court  in  discharging 
^  'V'crbal  requisition  that  he  (Mr.  W^iVfy)  should  attend 
^oort,  and  the  resisting  them  in  their  attempting  to 
-  lim  to  the  court  by  force.     And  the  judge  ordered 
^^*     Whitty  to  pay  a  fine  of  61  for  insulting  the  court, 
^O  be  imprisoned  seven  days  at  Lancaster  Castle,  and 
imprisoned  at  Lancaster  Castle  absolutely  for  two 
^^^^  of  seven  days  for  assaulting  the  officers,  and  to 
^    two  other  fines,  of  5L  each,  for  insulting  the  officers, 
^^  be  imprisoned  fourteen  days.     The  two  penalties 
^^'sven  days'  imprisonment  absolutely,  for  assaulting  the 


the 


^^^ers,  the  judge  afterwards  withdrew,  substituting  the 
^^iction  of  fines  of  5L  each,  or  seven  days*  imprison- 
^^l  in  each  case  in  default  of  payment.     The  fines 
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ViAumeXvni.  were  not  paid ;  and  Mr.  WhiUy  was  sent  to  Lancaster 

L_  Castle.    Two  days  after  the  hearing  of  the  chaiges 

b!mSSy.  against  Mr.  M.  J.  Whitty,  Mr.  John  WhUty  attended  on 
a  summons  for  assaulting  the  officers;  and,  in  result,  be 
was  fined  in  four  penalties,  of  40j.  each,  for  assaulting 
and  insulting  the  officers :  in  default  of  payment  as  to 
the  assault  the  judge  imposed  an  imprisonment  in  each 
case;  and,  as  to  the  two  penalties  for  insulting  the 
officers,  he  stated  that  the  amounts  would  be  recoverable 
as  debts  under  the  County  Courts  Act;  and,  if  not 
paid,  that  the  defendant  would  be  liable  to  two  imprison- 
ments of  forty  days  each.  Orders  were  drawn  up  to 
send  Mr.  John  Whitty  to  Lancaster;  when  the  inhabitants 
of  Liverpool  interposed  and  paid  all  the  fines  of  Mr. 
John  Whittyy  to  prevent  his  going  to  Lanceister,  and 
paid  the  fines  of  Mr.  M.  J.  Whitty^  and  procured  bb 
discharge  from  LancaMer  Castle;  when  the  following 
receipt  was  given  to  the  contributors.  *Liverpoolf 
2  October^  1851.  Mr.  J.  R  Jeffrey  has  this  day 
paid  me,  under  protest,  the  sum  of  33/.,  on  account 
of  Mr.  Michael  James  Whitty  and  Mr.  John  fFhitiy,  vii., 
Mr.  Michael  James  Whitty  51  for  wilfully  insultuig  the 
judge  in  going  to  the  court ;  bL  for  wilfully  insulting 
Robert  Hartley^  an  officer  of  the  court,  whilst  going  to 
the  court ;  SL  for  wilfully  insulting  Roger  ChamJey^  an 
officer  of  the  court,  whilst  going  to  the  court ;  iL  for 
assaulting  Robert  Hartley^  an  officer  of  the  court,  in  the 
execution  of  his  duty;  and  51  for  assaulting  Roger 
Chamleyy  an  officer  of  the  court,  in  the  execution  of  bis 
duty;  and  Mr.  John  Whitty  21  for  assaulting  Robert 
Hartley f  one  of  the  officers  of  the  court,  in  the  execution 
of  his  duty ;  21  for  assaulting  Roger  Chamleyy  one  of 
the  officers  of  the  court,  in  the  execution  of  his  duty; 


f 
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^L    for  wilfully  insulting  Robert  Hartley ^  one  of  the   QuttiC%  Btnck, 
of  the  court,  in  going  to  the  court;  and  2/.  for 


wi/fiiUj  insulting  Rdbert  Charnky,  one  of  the  officers  of  .  ^l^^^^ 
^®    oourt,  in  going  to  the  court     WUUam  StratherUy 
Clei-lt    of  the  County  Court  of  Lancaster   holden  at 

**  "XTiat,  throughout  the  proceedings,  Mr.  fTAitty  senior 

^zbibited  no  contumacy :  on  the  contrary,  whilst  ^at  his 

^^i^T^     place  of  business,  he   expressed  his  readiness  to 

^^*^^y    the  court  if  served  with  a  written  request,  and 

*^^^^^*^ngly  did  so,  as  soon  as  he  was  served  with  the 

®^**^*Xions:    and,  throughout   the  inquiry  against  him, 

^^*^^li  lasted  about  seven  hours,  he  was  patient,  respect- 

^.nd  forbearing,  never  uttering  even  a  single  word, 

^^^>ugh  very  many  observations  fell  from   the  judge 

^^j  calculated  to  wound  and  exasperate  him.    That 

^      Judge  of  the   county   court,   on  the  other  hand, 

^^"^^^^hout  the  proceedings  against  Mr.  M.  J.  Whitty 

^  ^    Mr.  John  Whitty y  in  his  various  characters  of  accuser, 

^    ^^^€88,  judge  and  jury,  was  pre-eminently  harsh,  vindic- 

^    and  oppressive.    That  the  construction  put  by  the 

^^  ^^^^c  of  the  county  court  on  the  clauses  of  the  County 

'^'^^rts  Act,  in  reference  to  ewes  of  contempt,  is,  as 

^_  ^Xt  memorialists  believe,  unconstitutional  and  illegal: 

^^^   if    it  were   otherwise,  that    his   unprecedented 

^XraiptioD  of   authority,  and  the   temper  which  he 

,^^^   ^  displayed  in  attempting  to  enforce  that  authority, 

^^^^only  demonstrate  that  he  has  not  the  moderation  and 

^^\%iaiiimity  which  are  essential  to  the  character  of  a 

^^tm^  court  judge.    At  the  same  time,  the  violent  and 

^^ezpected  measures  resorted  to  by  Mr.  Ramshay^  for 

^|>boldiiig  what  he  calls  the  dignity  of  his  court,  have 

^ienated  the  great  majority  of  the  trading  community ; 

^  that  this  court  must  be  a  comparatively  useless  one  so 
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Volume  XV iiL  long  OS  Mr.  Ramshay  shall  be  suffered  to  preside  there. 
1852. 


Your  memorialists^  in  conclusion,  pray  that  your  Lord 
IUmbhay  ®^'P  ^^"^^  ^^  pleased  to  hold  in  Liverpaolf  or  its 
immediate  neighbourhood,  a  court  of  inquiry  into  the 
conduct  of  Mr.  Ramshay  since  bis  acquittal  by  your 
Lordship  from  the  former  charges  made  against  him, 
and  his  resumption  of  his  sittings.  And  that,  if  the 
foregoing  facts  be  established  against  him,  as  your 
memorialists  confidently  believe  they  can  be,  that  your 
Lordship  would  be  pleased  to  remove  Mr.  Ram$hay 
from  the  oflBce  of  judge  of  the  county  court  of  Liverpool^ 
and  to  appoint  another  judge,  of  learning,  temper  and 
moderation,  in  his  stead." 

Mr.  Ramshay  deposed  that  a  copy  of  this  memorial 
was  sent  to  him  from  the  Duchy  0£Bce,  with  a  letter 
from  the  clerk  of  the  Duchy  (which  could  not  be  found) 
inquiring  whether  Mr.  Ramsliay  admitted  or  denied  the 
charges.  *  Mr.  Ramshay  wrote  to  the  Earl  of  Carlisle  at 
great  length,  presenting,  as  he  deposed  that  he  believed^ 
a  correct  view  of  most  of  the  material  circumstaucea 
known  to  him  connected  with  the  charges ;  and  referring 
to  a  former  inquiry  into  his  conduct,  which  had  been 
held  by  the  Earl  of  Carlisle^  in  the  preceding  June^  some 
particulars  as  to  which  were  stated  in  the  present  aflSda- 
vit,  and  upon  which,  it  appeared,  the  Earl  of  Carlisle  had 
declined  to  remove  him :  and  Mr.  Ramshay  now  urged 
the  Earl  of  Carlisle  not  to  harrass  him  with  another 
inquiry  so  soon  after  the  former,  and  protested  against 
the  same.  Mr.  Ramshay  afterwards  received  from  the 
clerk  of  the  Duchy  a  letter,  a  copy  of  which  was  annexed 
to  the  affidavit,  and  which  was  as  follows. 

"  Duchy  of  Lancaster  Office,^  &c. 
Sir,  "  October  23d,  185L 

I  am  directed  by  the  Chancellor  of  the  Duchy  of 
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IL^Mw^caUer  to  acknowledge  the  receipt  of  your  letter  of  Queen't  Bench. 

the  20th  instant,  and  of  your  observations  with  reference  ' 

to  the  late  proceedings  in  the  county  court  of  Liverpool^     ^'^  ^""^y 

oil    the  subject  of  which  his  Lordship  had  received  a 

memorial,  of  which  a  copy  was  forwarded  to  you  by  his 

^^sire  on  the  11th  instant     His  Lordship  desires  me  to 

Aliform  you  that,  after  weighing  all  the  circumstances, 

ae    has  decided  to  hear  evidence  in  support  of  and 

^8*inst  the  charges  on  fVednesdayy  the  5th  N(n>ember 

*^^^t,  at  10  o'clock  in  the  forenoon,  at  the  Court  House 

*^  'f^'estan,  in  the  County  Palatine  of  Lancaster  ;  notice 

^^  ^hich  will  be  given  to  the  memorialists.     I  am  to 

^d  that  yourself  and  the  parties  complaining  will  have 

"®  opportunity  of  being  there  represented  by  counsel, 

^^  thought  fit     I  am.  Sir,"  &c.,  «  F.  Dawes  Danvers."* 

-A.C1  inquiry  was  held  at  PrestoUy  which  was  attended 

y  A^r.  Ramshayy  personally  and  by  counsel.     No  part 

•'he  evidence  against  Mr.  Ramshay  was  given  upon 

^Uher  oath  or  affirmation.     Mr.  Ramshay  further  de- 

P^^^^d  **  that  he  has  never,  at  any  time,  been  called  upon 

^y  the  said  Chancellor  to  shew  cause  why  he  should  not 

*^  vx^moved  from  his  said  office  of  judge  of  the  county 

*^Urt  of  Lancashire  holden  at  Liverpool;  but  that  he 

^as    merely  called  upon  to  shew  cause  why  an  inquiry 

^*iould  not  be  held,  and  to  state  whether  he  admitted  or 

^ctiied  the  chai^ges  of  misconduct  alleged  against  him  in 

the  said  memorial,  and  before  the  said  inquiry  was  held 

*    '^^'estan.     And  that  this  deponent  had  no  notice, 

^^  the  said  decision,  or  after  the  said  inquiry,  or 

^^    the  said  Chancellor  had  considered  the  said  cvi- 

'^^^j  to  shew  cause  why  he  should  not  be  dismissed ; 

^^  vhat  he,  this  deponent,  never  was  called  upon  by  or 

Whalf  of  the  said  Chancellor,  at  any  time,  to  shew 

^^^^  why  this  deponent  should  not  be  dismissed  from 
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VoiMmtxyin.  his  said  office;  and  that  he,  this  deponent,  has  never 
^  •  been  informed,  at  any  time,  that  the  said  Chancellor 
IUmshIt.  ^^  about  to  dismiss  this  deponent,  except  by  the  actual 
dismissal  itself,  which  came  opon  this  deponent  entirely 
by  surprise.  And  that,  if  this  deponent  had  had  notice, 
and  the  opportunity,  to  shew  cause  against  the  said 
dismissal  before  it  was  pronounced,  he,  thb  deponent,  is 
advised  and  believes  he  could  have  shewn  to  the  Chan- 
cellor valid  reasons  why  he,  thb  deponent,  ought  not  to 
have  been  dismissed."  '^  That  this  deponent  protested 
to  the  said  Chancellor,  in  the  most  emphatic  manner, 
in  a  long  letter  addressed  and  forwarded  by  this  depo- 
nent to  the  said  Chancellor  before  the  said  inquiry  at 
Preston  was  fixed  by  the  said  Chancellor  and  notified 
to  this  deponent,  against  the  said  inquiry  at  IVeston,  or 
any  other,  being  held  by  the  said  Chancellor  for  the 
purpose  of  inquiring  into  the  said  supposed  charges  of 
misconduct  in  the  said  memorial ;  and  protested,  in  the 
strongest  manner,  that  the  said  supposed  charges  were 
matters  of  law  cognizable  by  the  ordinary  legal  tribunals^ 
and  that  the  said  Chancellor  ought  not,  therefore,  to 
assume  to  himself  to  call  in  question,  or  to  presume  to 
adjudicate  upon,  the  said  supposed  charges  of  miscon- 
duct ;  and  then  and  there,  in  the  said  letter,  stated  to 
and  warned  the  said  Chancellor  that  neither  this  depo- 
nent nor  the  said  memorialists  would  abide  by  the 
decision  of  the  said  (chancellor  thereon,  and  that  most 
certainly  this  deponent  would  not  submit  to  be  bound 
by  the  decision  of  the  said  Chancellor  thereon;  and 
that  they  were  not  proper  subjects  for  the  consideration 
of  the  said  Chancellor,  but  consisted  simply  of  the 
judicial  action  and  decisions  of  this  deponent  upon 
certain  cases  of  contempt  before  this  deponent  as  judge 
of  the  said  court,  and  depended  upon  the  construction 
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of  the  Cotmty  Conrto  Act  in  a  matter  opon  which  there  Omm**  Btnek. 

had  been  no  distinct  judicial  decision  of  the  superior  ^  * 

Courts  at  Wutmngter  upon  the  section  in  question  of    r^J^. 

Ac  County  Courts  Act    That,  after  and  under  this 

Protestation,  deponent  attended  at  Prutcn  solely  from 

^  out  of  respect  to  the  said  Chancellor,  and  under 

the  impression  that  the  said  Chancellor  had  appealed 

to  the  honour  of  this  deponent  to  shew  the  entire  pro- 

P^ty  of  his  own  conduct,  and  to  remove  some  false 

impressions  in  the  public  mind,  and  thus  place  this 

^'^nent  and  his  patron  the  said  Chancellor  in  a  proper 

Potion  in  the  eyes  of  the  world;  and  that,  by  so 

lending  under  protest,  deponent  did  not  intend  in 

^y  way  to  wdve  his  l^al  rights,  and  stated,  by  his 

^^nsel  in  court  at  Preiton^  before  the  commencement 

^^  the  said  inquiry,  that  actions  were  brought  or  intended 

^  be  brou^t  against  deponent  for  his  conduct  relative 

^  the  matters  in  question,  and  that  he  might  be  preju- 

^^ed  therein  by  the  sud  inquiry  and  by  the  delay  and 

^^^tracdon  and  expence  incident  thereto  and  otherwise.** 

Xhe  affidavit  further  entered  into  the  merits  of  the 

^natters  discussed  on  the  inquiry,  which  comprehended, 

oeades  the  chaige  in  respect  of  the  conduct  of  Mr. 

^^^^fukay  towards  Messrs.  Whith/y  numerous  other  al- 

'^gped  instances  of  misbehaviour,  in  respect  of  temper 

^'^  demeanour.  The  chaiges  were  denied  and  explained 

V  tli^  affidavits  of  Mr.  Bamthay  and  many  other  depo^ 

'^^ :  and  the  affidavits  also  contained  depositions  in 

^^^  of  Mr.  Bamshoy^s  general  conduct  and  abilities 

^  Judge.   Mr.  Banuhay  also  deposed  to  circumstances 

/^^  which  he  inferred  that  the  charge  against  him  had 

V/^^  made  principally  at  the  instance  of  a  society  at 

^^^^^rpoci  called  the  Guardian  Society:  and  his  affida- 
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VoiumeXViii.  vit  impugned  the  motives  of  the  society  and  of  other 
! —  persons  who  had  taken  a  part  in  preferring  the  charges. 

Ex  parte 

RAM8HAY. 

Sir  F.  Kelly f  in  support  of  his  motion.  The  aflSdavits 
shew  that  the  dismissal  was  not  warranted  by  the  &ct8. 
[Lord  Campbell  C.  J.  We  cannot  enter  into  the  merits : 
it  was  for  the  Chancellor  of  the  Duchy  to  decide  upon 
them.]  The  relator  is  entitled  to  the  opinion  of  a  jury 
on  the  question  of  "  inability  or  misbehaviour,"  within 
the  meaning  of  stat.  9  &  10  Vict  c.  95.  s.  18.  [Lord 
Campbell  C.  J.  Do  you  say  that  Mr.  Ramshay  was 
not  heard,  or  that  the  matters  charged  did  not  shew 
inability  or  misbehaviour  ?]  The  relator's  case  is  that 
the  charges  were  not  supported  by  the  evidence :  and, 
as  to  this,  the  decision  of  the  Chancellor  is  no  more 
final  than  the  decision  of  a  rector  upon  the  dismissal  of 
a  parish  clerk.  A  clerk  so  dismissed  is  entitled  to  a 
mandamus  to  be  restored.  [Lord  Campbell  C.  J.  Is 
that  so  where  the  clerk  has  been  heard?]  The  judg- 
ment of  the  rector  is  not  final ;  Rex  v.  Warren  (a).  But, 
further,  the  language  of  sect.  18  shews  that  the  fact  of 
inability  or  of  misbehaviour  is  necessary  to  give  the 
Chancellor  jurisdiction.  The  statute  gives  no  power  to 
the  Chancellor  to  examine  upon  oath ;  nor  has  he  any 
means  of  inquiry  beyond  those  which  a  private  individual 
would  have.  The  proceeding,  therefore,  is  not  in  the 
proper  sense  of  the  word  judicial.  Consequently,  unless 
the  remedy  now  asked  for  can  be  granted,  the  party 
dismissed  has  really  no  means  of  ensuring  a  legal  inquiry 
at  all.  As  the  evidence  was  not,  and  could  not  be, 
given  upon  oath,  the  judgment  of  the  Chancellor  may  be 

(a)  1  Cowp.  370. 
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gn)imded  upon  testimony  the  falsehood  of  which  will  not  Queen*»  Bencfu 
subject  the  witnesses  to  a  prosecution  for  perjury.    It  is       ^    * 
%Uy  improbable  that  the  Legislature  should  have  in-     ^*  P**"*® 
toded  such  an  inquiry  to  be  final.     This  Court  appears 
to  have  decided  in  &vour  of  the  principle  for  which  the 
relator  contends,  in  Regina  v.  Otoen  (a).     There,  under 
8ect.  24  of  the  same  statute,  the  judge  of  a  county  court 
dismissed  the  clerk  of  the  court ;  and  the  dismissal  was 
Approved  of  by  the  Lord  Chancellor.    It  was  held  that 
^^  dismissed  clerk  was  entitled  to  question  the  validity 
^^  the  dismissal  by  an  inquiry  in  the  nature  of  a  quo 
warranto  against  his  successor:  and,  issue  being  joined 
*®   to  the  fact  of  inability,  and  the  jury  having  spe- 
cially found  only  facts  which,  in  the  opinion  of  this 
^-^tirt,  did  not  amount  to  inability,  judgment  was  given 
for  the  Crown.    The  instrument  of  dismissal  here  does 
^ot    specify  the  inability:  it  may  have  been  no  more 
tHan  existed  in  Regina  v.  Owen  (a).      [Lord  Campbell 
^•3.  It  there  appeared  that  the  only  inability  suggested 
'•^as  insolvency.  Do  your  aflBdavits  here  shew  that  nothing 
'^as  chaiged  against  the  relator  which  could  amount  to 
^'^ability  or  misbehavioiur  7]     The  question  is,  how  the 
*^^^  is  to  be  determined.     In  Regina  v.  Owen  (b)  Erie  J. 
iQ;  "The  county  court  judge  has  power  to  dismiss  his 
^'k  for  inability ;  and  the  clerk,  if  he  is  dismissed  on 
^^^  ground,  has  a  right  to  raise  the  question  whether 
.   ^  ^t  of  such  inability  exists ;  and,  when  that  question 
''^iaed,  it  is  for  the  jury  to  decide  it."    [Lord  Campbell 

'  ^«   That  was  said  after  the  information  had  issued,  and 
tK 
^    special  verdict  had  been  returned.      It  is  probable 

^^^  the  aflidavits  on  which  the  rule  was  granted  shewed 

^Viaige  amounting  to  what  the  jury  found.    Patteson  J. 

(«)  15  Q.  B.  476.  (6)  15  Q.  B.  485. 
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VoUmeXFiir.  On  the  argument  upon  the  rule  for  a  quo  warranto  it  w 
.  _  _  1  _  conceded  that  the  sole  ground  was  the  insolvency.  Lo 
r/mshay.  CanifbeU  C.  J.  And  without  some  such  admission 
proof  the^  could  have  been  no  rule.]  The  letter  a 
companjing  the  delivery  of  the  dismissal  here  shewi 
that  the  Chancellor  did  not  himself  consider  that 
strong  case  was  made  out 

Another  ground  for  the  application  is  that  the  cai 
adduced  on  the  inquiry  were  very  numerous  and  embf 
rassing.  [Lord  Campbell  C.  J.  Does  it  appear  that  H 
Ramshay  applied  for  further  time  7]  That  is  not  swoi 
But  the  main  complaint  was  originally  the  fining  of  Ji 
WkUty;  while,  at  the  hearing,  numerous  other  coi 
plaints  were  adduced. 

Further,  at  the  close  of  the  inquiry,  the  proper  cour 
would  have  been  to  call  on  Mr.  Ramshay  to  shew  cau 
why  he  should  not  be  dismissed.  Ex  parte  ESnmng  (< 
shews  that  this  step  should  have  been  taken  after  tl 
determination  on  the  facts.  But  it  appears  that  tl 
Chancellor  executed  the  instrument  of  dismissal  wit! 
out  any  communication  or  notice  to  Mr.  RamMhay^  i 
a  very  few  days  after  the  inquiry. 

Cur,  ado.  tnu 

Lord  Campbell  C.  J.,  in  this  vacation  {FAruary  lOtb 
delivered  the  judgment  of  the  Court  After  stating  tl 
nature  of  the  application  agmnst  Mr.  PMock,  his  Lon 
ship  said : 

The  ground  of  the  application  is  that,  when  he  wi 
appointed  to  the  office,  it  was  not  vacant,  fFUSai 
Ramihay  Esq.,  who  before  filled  it,  not  having  bee 
lawfully  removed  firom  it      The  question  which  ^ 

(c)  4  Com,  B.  507.    See  B<makar  v.  Svimt,  16  Q.  B.  162. 
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have       to   consider    therefore    is,    whether,    upon    the  QueeM*»  Btneh. 
affidavits  laid  before  us,   Mr.  Ramshay  b  entiUed  to       ^^^^' 
qowcion  the  legality  of  his  removal  in  a  quo  warranto     ^^J^^ 
^in^t  his  successor. 

'I'l^is  depends  upon  the  true  construction  of  stat. 

9*       10  Via.  c  95.  J.  18.,  whereby  it  is  enacted: 

''Tb^^  it  shall  be  lawful  for  the  said  Lord  Chancellor,  or, 

whear«  the  whole  of  the  district  is  within  the  Duchy 

of  ^^cwcfuter,  for  the  Chancellor  of  the  said  Duchy, 

^1^^^  shall  think  fit,  to  remove  for  inability  or  mis- 

^k^^ur  any  such  judge  already  appointed  or  hereafter 

to  k>ci  appointed." 

B^r  a  formal  instrument  under  the  hand  and  seal  of 

G«07^  mOiam  Frederick,  Earl  of  CarUsky  Chancellor  of 

^    Duchy  of  Lancaster,  within  which  the  whole  of  the 

^i^^trict  of  this  county  court  lies,  Mr.  Ramshay,  before 

^  appointment  of  Mr.  Pollock,  was  removed  for  inability 

•ttd  misbehaviour. 

^e  are  of  opinion  that  this  instrument  is  not  abso- 
lutely conclusive ;  that  the  Chancellor,  in  the  exercise 
^  the  authority  to  dismiss  from  the  office,  is,  in  the 
^'^SUage  of  the  Judges  in  Rex  v.  Warren  (a),  **  subject 
^  the  controul  of  this  Court,"  and  that  (as  is  there  said) 
^  >nay  inquire  into  the  cause  and  manner  of  amotion. 
^  cannot  insist  that  the  instrument  of  removal  shall 
^   Out  all  the  proceedings  instituted  in  order  to  the 
^Oval,  with  the  specific  charges  shewing  inability  or 
^^^haviour,  or  the  evidence  adduced  to  support  these 
^^^Iges.    Hie  instrument  being  drawn  up  in  the  words 
^Jie  Act  of  parliament,  we  may  presume  that  the 
^^ooellor  has  duly  exercised  his  jurisdiction  till  the 
r^^tmy  18  proved.     But  we  think  that  it  would  have 
^^n  open  to  Mr.  Ramshay  to  shew  that  he  was  removed 
(•)  1  Cowp,  37a 
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VofumeXFiiL  witbout  noticc  of  any  charges  against  him,  or  without  an 

! opportunity  of  being  heard  in  his  defence,  or  that  nc 

Rambhay.  evidence  was  adduced  to  support  the  charges,  or  that  the 
complaints  against  him  were  not  for  inability  or  misbe- 
haviour in  his  office,  and  were  of  such  a  nature  that,  il 
proved  or  admitted,  they  could  not  disqualify  him  foi 
his  office,  or  amount  to  inability  or  misbehaviour,  within 
the  meaning  of  the  Act  of  parliament.  Upon  such 
affidavits,  we  think  that  we  should  have  been  bound  to 
grant  a  rule  to  shew  cause  for  a  quo  warranto,  with  a 
view  to  his  being  afterwards  restored  to  his  office  fit>ni 
which  he  had  been  illegally  removed.  We  are  to  see 
that  judges  and  functionaries  vested  with  judicial 
authority  do  not  exceed  their  jurisdiction.  The  Chan- 
cellor has  authority  to  remove  a  judge  of  a  county  court 
only  on  the  implied  condition  prescribed  by  the  prin- 
ciples of  eternal  justice,  that  he  hears  the  party  accused : 
he  cannot  legally  act  upon  such  an  occasion  without 
some  evidence  being  adduced  to  support  the  charges ; 
and  he  has  no  authority  to  remove  for  matters  uncon- 
nected  with  inability  or  misbehaviour  in  the  office  ol 
county  court  judge.  Where  the  party  complained 
against  has  had  a  fair  opportunity  of  being  heard,  where 
the  charges,  if  true,  amount  to  inability  or  misbehaviour^ 
and  where  evidence  has  been  given  in  support  of  them^ 
we  think  we  cannot  inquire  into  the  amount  of  evidence 
or  the  balance  of  evidence,  the  Chancellor,  acting  within 
his  jurisdiction,  being  the  constituted  judge  upon  thu 
subject. 

Looking  to  the  affidavits  on  which  this  motion  waf 
made,  they  appear  to  us  to  be  insufficient  to  rebut  the 
presumption  that  the  removal  was  regular  and  rightful 
The  affidavits  very  strongly  assert  Mr.  Ramshay's  \mv 
form  good  conduct  as  a  judge,  as  well  as  his  ability ; 
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and  they  particularly  seek   to  justify  his  conduct  on   Queen^t  Bench, 

some  occasions  when  he  was  supposed  to  have  acted   ' 

improperly,  as  in  fining  the  editor  of  a  newspaper  for  a  ^*  P*^ 
contempt  of  court.  But  Mr.  Ramshay  does  not  say 
^t  grave  charges  of  misbehaviour  as  a  judge  were  not 
brought  gainst  him,  or  that  he  had  no  notice  of  these 
charges,  or  that  he  had  not  a  fair  opportunity  of  being 
'*^*'^  upon  them,  or  that  evidence  was  not  adduced  to 
support  them.  Consistently  with  these  affidavits,  the 
pn)ceeding8  may  have  been  regularly  conducted;  and 
™cre  may  have  been  evidence  before  Lord  Carlisle 
*™cieiit  to  support  the  charges  and  to  warrant  the 
j«%uaent 

^*''  fitzray  Kelly  contended  that,  upon  the  just  con- 
'""'^^on  of  the  statute,  this  Court  is  bound  to  grant  a 
^^^  Warranto  so  that  the  merits  of  the  case  may  be 
'^^niately  determined  by  a  jury.  But  we  are  of  opinion 
^^  Xfhen  the  Chancellor  has  duly  acted  within  his 
J^nadiction  in  the  exercise  of  this  authority,  giving 
^^ce  to  the  party  accused  of  the  charges  against  him, 
^^^  charges,  if  true,  amounting  to  inability  or  misbe- 
"^^our  in  his  office,  inquiring  by  evidence  into  the 
"^th  of  the  charges,  and  hearing  the  party  accused,  the 
^^ialatore  intended  that  the  Chancellor's  sentence  of 
^'^^oval  should  be  final  and  conclusive. 

-^uch  stress  has  been  laid  upon  the  hardship  which, 

^'^m  this  construction  of  the  statute,  would  arise  to 

^unty  court  judges,  who  certainly  fill  an  office  of  great 

^^8*utj  and  importance  in  the  administration  of  justice. 

^^  8Qcb  a  topic  can  only  be  legitimately  used  to  assist 

^  getting  at  the  real  meaning  of  the  Legislature : 

^^  that  is  ascertained,  we  are  not  at  liberty  to  be 

^l^^roed  by  any  opinion  which  we  may  entertain  as  to 

^  policy  or  even  the  justice  of  the  enactment 
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vdmmtXViiL      But  it  may  not  be  very  improbable  that  the  L^nslature, 
1852. 


amidst  a  choice  of  difficulties,  intended  to  confer  this 
iUmbhSy.  P^^®'^  ^^  removal,  without  an  appeal  to  a  jury,  upon  the 
Lord  Chancellor  or  the  Chancellor  of  the  Duchy  of 
Lancaster.  These  are  high  functionaries  under  the 
Crown,  and  directly  responsible  to  Parliament  for  the 
due  exercise  of  the  authority  committed  to  them.  There 
must  be  a  power  lodged  somewhere  of  removing  ooun^ 
court  judges,  both  for  inability  and  misbehaviour.  Prac- 
tically, this  power  could  hardly  be  exercised  by  the  Crown 
on  the  address  of  the  two  Houses  of  Parliament,  according 
to  the  course  prescribed  for  the  removal  of  the  Judges  of 
the  superior  Courts  in  fFesiminster  HaJL  Is  the  appeal 
to  a  jury,  which  it  is  supposed  that  the  Legislature  must 
have  contemplated,  altogether  free  fix>m  inconvenience? 
With  all  due  deference  for  juries  in  the  exercise  of  their 
proper  functions,  the  Legislature  may  have  thought  that 
the  Ix)rd  High  Chancellor  of  Oreat  Britain  or  the 
Chancellor  of  the  Duchy  of  Lancaster  is  likely  to  fcmn 
quite  as  impartial  and  enlightened  an  opinion,  after 
hearing  evidence  on  the  subject,  as  to  the  ability  and 
behaviour  of  a  judge  in  his  office. 

Nor  can  we  overlook  the  obstruction  which  would 
arise  to  the  administration  of  justice  in  the  country  from 
the  doctrine  contended  for.  If,  upon  a  removal  afier  an 
inquiry  duly  conducted,  the  appointment  of  a  successor 
may  be  questioned  in  a  quo  warranto,  then,  in  every 
case  in  which  affidavits  can  be  obtained  denying  the 
charges  and  falsifying  the  evidence  by  which  they  were 
supported,  a  quo  warranto  may  go;  unseemly  struggles 
may  arise  between  the  two  claimants  to  the  office  in  the 
dischaige  of  its  duties;  and  questions  may  be  made 
whether  all  the  proceedings  in  the  court  for  many 
months  are  not  coram  nonjudice. 
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But,  after  all,  we  must  look  to  the  language  which  the   Q«««»*«  Bench. 

-Liegislature  has  employed,  and  put  upon  it  its  natural  

stud  grammatical  meaning,  nothing  appearing  to  shew     Ramsuay. 
£:liat  it  is  used  in  any  extraordinary  sense.     "  It  shall  be 
lawful  for  the  said  Lord  Chancellor,"  "if  he  shall  think 
^^3t,  to  remove  for  inability  or   mbbehaviour  any  such 
J  ^dge."    Is  not  the  natural  and  grammatical  meaning  of 
"•ihis  language  that,  if  the  Chancellor  proceeds  duly,  he 
^cznay  without  appeal  remove  for  inability  or  misbehaviour, 
^end   that,  having    heard   evidence,  he  is  to  determine 
"^whether  the  inability  or  misbehaviour  is  made  out.     He 
is  clearly  constituted  judge  of  the   inability  or  misbe- 
haviour in  the  first  instance ;  and,  if  no  appeal  is  given 
expressly  or  impliedly,  his  judgment  must  be  final.     No 
sippeal  is  expressly  given ;  and  to  imply  an  appeal,  we 
think,  would  be  to  legislate,  not  to  construe  the  language 
of  the  Legislature. 

Sir  Fitzroy  Kelly  relied  much  on  Regina  v.  Owen  (a). 
But,  when  this  case  is  examined,  it  will  be  found  to  be 
'lo  authority  in  his  favour.     Although  it  proceeds  on 
^ct  J24  of  the  Act,  respecting  the  removal  of  a  clerk  by 
*  judge,  it  would  have  been  strongly  in  point  if  the  quo 
^'erranto  had  been  there  granted  after  the  judge  had 
^^lyected  to  the  clerk  charges  which,  if  true,  proved  ina- 
bility or  misconduct,  and,  after  due  inquiry,  and  giving 
^Vie  clerk  an  opportunity  of  being  heard,  had  dismissed 
^^e  clerk  upon  the  ground  that  the  charges  were  sub- 
^Xanliated.      But,  on  inquiring  what  took  place  when 
^"he  quo  warranto  was  granted,  we  find  that  it  was  made 
^::>ut  to  the  (^ourt  that,  instead  of  misbehaviour  being 
imputed   to   the   clerk,   it   was   admitted   that  he  had 
^ways  performed  the  duties  of  his  office  unexception- 

(a)  15  g.  ^.  476. 
vol*.    XVIII.    N.   8.  O 
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:vin.  ably ;  and  the  only  inability  imputed  was  ao  inability  to 
*  '_._  pay  all  his  debts,  without  any  suggestion  that  this  had 
P*"*^      affected  his  mind  or  in  any  degree  disabled  him  fron 
doins   the   duties   of  clerk.     Therefore   there  was  nc 
imputation  of  inability  or  misbehaviour  in  his  oflSce 
and,  admitting  the  truth  of  all  that  was  imputed,  n^ 
inability  or  misbehaviour  in  his  office  appeared.     Whe 
the  special  verdict  was  argued,  no  question  arose  as  ^ 
the  right  to  the  quo  warranto ;  and  the  observations 
the  learned  Judges   then   made   must   be   taken  wi^ 
reference  to  the  facts  and  points  then  before  the  Coi^ 

Sir  Fitzroy  Kelly  likewise  relied  upon  a  class  of  ( 
respecting  the  removal  of  a  parish  clerk  by  the  inci  m  -un- 
bent.    But,  supposing   that    the   Chancellor  here     "Iz^aas 
only  the    same  power  of  removing  the    county  co  -^irt 
judge  which  the  incumbent  has  of  removing  the  cleric     ui 
common  law,  no  case  has  been  cited  where,  the  inct^   nn- 
bent  havinr  proceeded  regularly  against  the  parish  clc^*  rl, 
bri.  ging   charges   against   him  of  misbehaviour  in        "tMV 
office,  giving  him  notice  of  these  charges,  and  having,  al 
hearing  evidence  to  substantiate  them  and  hearing  i 
defence,  dismissed  the  clerk  on  the  ground   that 
cliargcs  were  proved,  this  Court   interfered   to  restc 
him  by  mandamus,  on  affidavits  that  he  was  innocec^ 
and  that  the  evidence  against  him  was  false.     The  i 
of  Rex  V.  Warren  (tf ),  which  was  mainly  relied  upon,^ 
not  by  any  means  to  this  effect.     The  report  is  shc^ 
and  unsatisfactory  :  but  the  rule  to  shew  cause  seems 
have  been  granted  on  the  ground  that  the  clerk  was 
prison  when  he  was  removed,  so  that  he  could  not  haf 
been   heard  in  his  defence ;  that   he   had  appointee 
deputy ;    and    that    no   misconduct    in   his  office 
be  en   imputed    to  him.     When  cause  was   shewn. 

(a)   \  Cowp.  370. 
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Court  said:  '* There  is  no  sufficient  reason  assigned  in  Queeu't Bench. 

the     affidavits    that  have  been    read,   upon  which  the [__ 

CouTt  can  exercise  their  judgment ;  nor  is  there  any     J^*  P*''® 
inststnce    produced    of    any    misbehaviour    of   conse- 
quence."   Therefore,    supposing    that    the    clerk   had 
beexi  heard  in  thb  case,  as  in  Regina  v.  Owen  (a),  no 
inability  or  misbehaviour  in  the  office  was  imputed,  and 
^e  incumbent  had  no  authority  to  remove.    Lord  Mans- 
fi^ld  there  uses  the  expression,  which  we  adopt :  "  he 
can  never  be  the  sole  judge  and  remove  him  ad  libitum; 
without  being  subject  to  the  controul  of  this  Court"    The 
^ourt  may  inquire   into    the   cause    and    manner  of 
^niotion.    But,  from  the  language  of  the  Judges,  and  the 
^^urse  of  the  proceeding,  there  can  be  little  doubt  that, 
'^  the  affidavits  had  shewn  that  acts  of  misconduct  in  his 
office  were  imputed  to  the  clerk,  that  he  had  been  heard 
^pon   them,  and  that  the  incumbent  proceeded  on  the 
^Uef  of  evidence  in  support  of  the  charges,  the  rule 
Oever  would  have  been  granted,  however  numerous  or 
'^^■^ng  might  have  been  the  affidavits  to  shew  that  the 
Cleric  was  innocent. 

We  are,  therefore,  of  opinion  that  the  construction  of 

^^    -Act  of  parliament  contended  for  neither  rests  on 

P>^nciple  nor  on  authority,  and  that,  unless  some  defect 

Pointed  out  in  the  manner  in  which  the  proceedings 

^^^  conducted   in   this  case,   we  are  not  entitled  to 

*^^^Tfere. 

^ir  Fitzroy  Kelly  complained  that,  the  charges  having 
^^^bated  in  a  memorial  of  a  society  at  Liverpool  called 
^^  Guardian  Society  for  misconduct  in  fining  a  person 
^*^  the  name  of  Whitty  for  a  supposed  insult  to  the 
J^^t^lge,  other  charges  not  contained  in  the  memorial 
^^Te  afterwards  brought    forward.     But  such  an   in- 

(a)  15  Q.  B.  476. 

o  2 
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VolumeXViii,  quiTj  is   to  be  conducted  according  to  the  substantial 

'___  rules     of   justice,     not   according     to    the    technical 

RAMBHAy  ^^^^  ^^  special  pleading.  It  is  conducted  as  an 
inquiry  before  the  Benchers  of  an  Inn  of  Court  into 
charges  upon  which  a  barrister  may  be  disbarred,  and 
can  be  conducted  in  no  other  way,  the  Legislature  not 
having  prescribed  any  formalities,  and  not  having  con- 
ferred the  power  of  administering  an  oath.  It  is  not 
alleged  by  Mr.  Ramshai/  that  he  was  not  fully  heard  on 
all  the  charges  brought  against  him. 

Complaint  is  next  made  of  the  time  which  elapsed 
between  the  close  of  the  inquiry  and  th^  sentence  of 
removal,  and  that  no  further  notice  was  given  to  Mr. 
Ramshay  to  shew  cause  why  he  should  not  be  removed : 
but  the  fair  inference  from  the  affidavits  is  that  the 
inquiry  was  known  to  all  parties  to  be  finally  closed,  and 
that  the  Chancellor  of  the  Duchy  only  took  time  deli- 
berately to  consider  the  evidence,  and  to  consider  of  his 
judgment. 

Last  of  all,  it  is  said  that  this  solemn  judgment  under 
his  hand  and  seal  is  vitiated  by  a  private  letter  of  the 
same  date  written  by  Lord   Carlisle  to  Mr.  Ramshay. 
But,  although  a  general  liberty  is  given  to  Mr.  Ramshay 
to  make  what  use  of  it  he  pleased,  one  can  hardly  think 
that  this  extended  to  the  use  of  it  in  a  Court  of  justice  for' 
the  purpose  of  nullifying  the  dismissal.    It  was  evidently 
written  with  a  view  of  softening,  as  much  as  possible,  the 
pain  to  be  inflicted  in  the  discharge  of  a  public  duty: 
and  the  sentiments  there  expressed  are  perfectly  con- 
sistent with  the  tenor  of  the  sentence  of  removal ;  for  it 
is  possible  that  a  man  may  have  valuable  qualities  and 
may  be  amiable  in  private  life,  and  yet  may  be  justly 
removed  for  inability  and  misbehaviour  as  a  Judge. 

Rule  refused 


I 
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Queen't  Bench, 
1862. 


^c>:k2,  on  the  demise  of  Thomas  Henry  Evers  and  [/'^y^^, 

'  January  oOtli, 

IVIary  Ann,  his  wife,   against  William  Ward  ^^^^l 
^xd  others. 


JECTMENTfor  two  undivided  third  parts  or  shares  Devise  -. 
of  freehold  houses  numbered  1  to  9  in  Angel  Caurty  ion,  j.  n.. 
^^^"^^b  Streeiy  in  the  parish  of  St  Giles  without  Cripplegaiey  natural  hfe, 
»«     Cle  city  of  London;  also  for  one  freehold  house  in  SLu^s^&c"!*; 
^^2?»-«««  55fr»e^  aforesaid,  the  comer  of  PAiY/tp*  Court,  and  H^Vhr*""* 
tbe    whole  oi  Phillips  Court  in  the  said  parish,  being  the  decease, 
"■^olold  houses  mentioned,  among  others,  in  the  devise  8«»d  houses 
*-^  ^^ohn  DoOegy  and  in  the  codicil,  hereinafter  set  forth,  children  &c. 

'\  t  •        •   •       ■1  -1  11  ( *^  sons,  on 

*aBtie  being  joined,  a  special  case  was  stated,  by  consent  their  attaining 
**^<1  the  order  of  a  Judge,  for  the  opinion  of  this  Court,  if  d^ghters,  * 
T*ie  following  facts  appeared  by  the  case.  hliw  &ct  m 

tenants  in 
^^"''BMtt;  and,  in  case  he  has  only  one  child,  to  such  one  child  (on  attaining  age,  as  before), 
^  ^'^  ker  heirs,  &c.     And,  in  com  off  tht  children  of  m^f  $aid  ion  ihall  die  under  the  age, 
^^  (ss  before),  then  I  give  the  before  mentioned  premises  to  my  daughters,  S.,  A.  and 
*  ^'>  doring  their  respective  natural  lives,  in  equal  snares ;  and,  upon  the  decease  of  my 
^^  tltfee  daoghters,  the  share  of  each  of  them  so  dying  unto  her  children  &c.,  their  heirs 
"^>  or  child  &c.  (with  provision  as  to  age  as  before) ;  and,  in  case  of  the  death  of  any  of 
*7  said  danghters  without  having  a  son  who  shall  attain  &c  or  a  daughter  who  shall  attain 
^jthe  specified  ages),  I  give  such  share  as  such  child  or  children  would  have  had  to  the 
^J<«  or  children  of  my  other  two  daug:hters,  in  equal  shares,  their  heirs  &c. ;  and,  if  only  one 
r^H^ter  leaves  issue  that  shall  attain  Ac. ,  then  the  whole  of  the  said  premises  to  such 
*^  if  more  than  one,  in  equal  shares,  as  tenants  in  common  &c.,  their  heirs,  &c. ;  if  only 
^tonehone&c 

Codicil: 
J  n"^  revoke  that  part  of  my^  will  whereby  I  give  nine  freehold  houses  &c.  to  my  son 
t'j^-yl  his  heirs,  ana  my  will  is  that  my  daughters  A,  and  E.  M,  should  enjoy  them. 
i^^^HJP^  t^  ^^  freMiold  houses  to  my  said  daughters  A.  and  E,  M  ec^ually  and 
2^?|'[J^'^  them,  and  to  the  survivor  of  them,  and,  after  their  decease,  to  their  child  or 
^^^^nally,  and,  if  they  should  both  die  leaving  no  child  or  children,  then  the  said 
J  ^^^  to  go  as  onUrtd  bu  mg  aaid  will.    A,  and  E.  M.  died,  leaving  no  issue.     A  son  of 

Held^li  ^™*^''®"  °'  ^'^  ™  ***"^  sister,  survived, 
to  tfae^a/^  ^  codicil  did  not  entirely  revoke  the  devise  to  /.  i>.,  but  only  postponed  him 
^  ch%^  sifters,  A.  and  E,  Af.,  and  that,  on  the  decease  of  both  without  issue,  he,  and  not 
brthe    ^^"^  of  5.,  became  entitled;  and  that,  if  the  devise  to  J.  D.  had  been  revoked 


brthe 

^j'^icii,  lue  cm 

)  according  to  the  devise  had  not  happened. 

^^  xvmu  V.  8.  p 


*'ne]i  ^?^^^^  ^^  children  of  i^.  could  not  take  under  the  will,  because  the  contingency  on 
^*^  was  to  take  according  to  the  < 


Ward. 
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Volume  XVI IL       Thomos  Dolkv^  being  seised  in  fee  of  certain 

1862 
'__    and  possessed  of  certain  leasehold  premises  and 

^^ver"'     estate,  made  his  will  and  codicil,  respectively  bea 

12th  June  1819  and  20th  March  1820.     The 

parts  of  the  will  were  as  follows  (a). 

The  last  will  and  testament  of  me,  Thomcu  1 

Redcross  Street^  Crippkffate,  LandoUy  Gentlemai 

I  give  the  whole  of  the  income  of  my  property, 

personal,  unto  Thomas  Challis,  of  &c.,  and  John 

of  &c.,  during  the  period  and  for  the  purposes  he 

mentioned,  that  is  to  say:     Upon  trust  to  rece 

income,  and  pay  unto  each  of  my  five  children 

of  50/.  (the  payments  to  daughters  to  be  in  < 

of  their  husbands).     I  give  to  the  said  T.  C.  an 

my  executors  and  trustees,  the  sum  of  500( 

3/.  10«.  per  Cent  Annuities,  upon  trust  to  receive 

&c. :  payment  to  be  made  to  testator's  daughter  i 

Creswell  White  during  her  life,  independently  of 

band;  after  her  decease  the  principal  to  be  dividei 

among  all  testator's  other  children  living  at  her 

and,  in  case  of  the  death  of  any  such  child  in  thi 

of  Marffaret,  leaving  issue,  his  or  her  share  to  gi 

issue  or  such  of  them  as  should  attain  21 ;  the 

females  to  be  paid  to  their  sole  uses.     The  test 

left  certain  small  annuities  out  of  personalty  ai 

to  his  sisters  Ann  Gwillim  and  Elizabeth  Jarvis 

servant  Elizabeth  Slater,  with  benefit  of  sur 

among  them,  and  with  reversionary  interests  tc 

tator's  youngest  daughters  Ann  and  Elizabeth  j 

equal  shares :  also  legacies  of  lOOOiL  to  each  of 

last  mentioned  daughters. 

(o)  It  has  been  thought  advisable  to  set  out  here  as  much  ol 
is  material  to  the  fol  lowing  as  well  as  to  the  present  case. 
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**  JixAy  so  subjecting  all  my  real  and  personal  estate  Q}ut%u  Bauh. 

for    Che  purposes  aforesaid  and  for  other  the  purposes  L_ 

'^^rein,  I    give    to   my  son  John  Dolley  during    his      ^y^^ 
'^^t^ixal  life  my  four  freehold  houses  on  the  West  side        ^^-^^ 

or   Jieynolds  Courts  numbers  1,  2,  3  and  4," 

**  likewise  a  freehold  house  No.  16  in  the  said  court, 

^»»^  freehold  houses,  1,  2,  3,  4,  5,  6,  7,  8  and  9  in 

^'•^^e/  Courts  Grub  Street  aforesaid,  one  freehold  house 

*^^«xibered  188  in  High  Holbam  in  the  county  of  Mid- 

«fe«>er,  seven  leasehold  houses  in  Grub  Street^  and  two  in 

'^^'fi  Court,  Grub  Street,  and  one  other  leasehold  house 

^'^   ^^Tub  Street,  and  also  nine  leasehold  houses  in  Hanover 

^-^^^^<rt;  Grub  Street,  and  all  my  fifteen  leasehold  houses 

**^  ■Slot  Court,  Grub  Street,  all  in  the  parish  of  Cripplegate, 

"^-•^^•irfoii,  with  all  rights  and  appurtenances  to  the  said 

•^^rcral  houses  belonging:'*  "likewise  all  the  land  tax •* 

^^^  (land  tax  on  various  properties,  redeemed  by  the 

^^^tator)  **  And,  fipom  and  after  the  decease  of  my  son, 

^  S^c  ftU  the  before  mentioned  freehold  and  leasehold 

^^>«]iei^land  tax  and  premises  aforesaid  unto  his  children 

^ow  bom  or  hereafter  to  be  bom,  if  a  son  or  sons,  that 

■*^1  live  to  the  age  of  23  years,  and,  if  a  daughter 

^^  daughters,  that  shall  live  to  the  age  of  21  years,  their 

'^^^pective  heirs,  executors,  administrators  and  assigns, 

*^^^rting  to  the  nature  or  tenure  thereof  as  tenants  in 

^^inon.     And,  in  case  of  the  death  of  any  child  or 

^^^'dren,  if  a  son  or  sons,  under  the  age  of  23  years, 

^»  if  a  daughter  or  daughters,  under  the  age  of  21 

^^^*^  the  share  and  shares  of  all  such  child  or  children 

^ying  shall  go  to  the  survivors  and  survivor  of  them, 

^^^^^  and  daughters,  attuning  the  said  age  of  23  or  21 

^^^^  their  heirs,  executors,  administrators  and  assigns 

^    ^ual  share :  and,  in  case  my  said  son  has  only  one 

p  2 
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rohme  XVIII,  cbild,  if  a  son,  that  shall  live  to  the  age  of  23  years,  or, 
if  a  daughter,  that  shall  live  to  the  age  of  21  years, 
^Evfr"*     ^  6'^'®  ^11  t^c  before  mentioned  premises,  shares  and 
J'  land  tax,  unto  such  only  child  so  attaining  such  age,  his 

or  her  heirs,  executors,  administrators  and  assigns :  And, 
further,  in  case  all  the  children  of  my  said  son,  if  a  son 
or  sons,  shall  die  under  the  age  of  23  years,  or,  if  a 
daughter  or  daughters,  shall  die  under  the  age  of  21 
years,  then  I  give  all  the  before  mentioned  freehold  and 
leasehold  premises,  shares  and  land  tax,  unto  the  said 
T.  C.  and  J.  B.y  their  heirs,  executors  and  administrators, 
during  the  respective  lives  of  my  daughters  Sarah  Wordy 
Ann  Dolley  and  Elizabeth  Maria  Dolley^  upon  trust  to 
pay,  or  permit  my  said  daughters  to  receive  and  take, 
the  rents,  profits,"  &c.,  "  for  and  during  their  respective 
natural  lives,  in  equal  shares"  (and  independently  of 
husbands),  ^^  if  my  estate  in  the  leasehold  part  so  long 
continues.  And,  upon  the  decease  of  my  said  three 
daughters,  I  give  the  share  of  each  of  them  so  dying 
unto  her  children,  if  a  son  or  sons,  living  to  the  age  of 
23  years,  if  a  daughter  or  daughters,  living  to  the  age  oE 
21  years,  his,  her  and  their  heirs,  executors,  administra- 
tors and  assigns,  if  more  than  one,  in  equal  shares,  and 
if  only  one  child,  to  such  only  child,  if  a  son,  at  23,  audi 
if  a  daughter,  at  21,  his,  her  or  their  heirs,  executors 
administrators  and  assigns.  And,  further,  in  case  of  th^ 
death  of  any  one  or  more  of  my  said  daughters  withou-. 
having  a  son  who  shall  live  to  the  age  of  23  years,  or 
daughter  who  shall  live  to  attain  the  age  of  21  yei 
I  give  such  part  and  parts  such  children  or  chi 
would  have  had  and  be  entitled  to  as  aforesaid  unto  t 
child  or  children  of  my  said  daughter  having  ii 
living,  if  a  son  or  sons,  to  the  age  of  23  years,  or 
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daughter  or  daughters,  to  attain  the  age  of  21  years:  if  Queen*8  Bench, 
two  daughters  have  such  children  or  child,  to  them,  her 


or  him  as  taking  in  equal  shares  from  his,  her  or  their  ever" 
mother,  his,  her  or  their  heirs,  executors,  administrators  waVd 
^^^  assigns:  and,  if  only  one  of  my  said  daughters  leaves 
*S8ue  that  lives  to  attain  the  ages  aforesaid,  then  I  give 
the  whole  of  such  freehold  and  leasehold  premises  and 
land  tax  unto  such  issue,  if  more  than  one,  in  equal 
shares,  as  tenants  in  common,  their  heirs,  executors, 
fldininistrators  and  assigns,  and,  if  only  one,  to  such  one, 
nis  or  her  heirs,  executors,  administrators  and  assigns.'' 

The  testator  then  ordered  that  the  rents,  profits,  &c. 
"f  the  said  premises  should  (subject  as  aforesaid),  after 
^*  necessary  outgoings  for  repairs  and  insurance,  be 
'^^^ived  by  such  person  as  testator's  said  son  should 
appoint,  and  be  applied  for  the  maintenance  of  the 
^■^ildrcn  or  child  of  testator's  said  son,  or  of  testator's 
^*d  three  daughters,  during  their  respective  minorities, 
^^  Onlil  they  became  entitled  as  aforesaid ;  but,  if  no 
direction,  as  testator's  executors  and  trustees  might 
"**ik  proper  for  that  or  other  purposes. 

**  I  give  to  the  said  Thomas  Challis  and  John  Brogden 

*  *    those  my  five  freehold  houses  in  Harp  Courts  Nos." 

^-»   **  nine  freehold  houses  in  Black  Horse  Court,  Nos." 

^^•»   **all  in  the  parish  of  Saint  Bride  otherwise  Saint 

^^€igety  Fleet  Street,  London,  and  my  leasehold  house 

^*   3  Crane  Court,  Fleet  Street,  London,  with  all  rights 

^^  appurtenances  to  the  said  last  mentioned  houses  be- 

^^^ng;  also  ten  shares  in  the  Eagle  Insurance,  London  ; 

^old  all  the  said  last  mentioned  freehold  and  leasehold 

^^^^'iniscs  and  Eagle  insurance  shares  unto  the  said  21  C. 

^^  /.  B.,  their   heirs,  executors,  administrators   and 

^^'^igns,  according  to  the  nature   thereof  respectively, 

^ting  the  natural  life  of  my  said  daughter  Sarah  Ward, 
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Doe  dero. 

£V£RS 

▼. 
Waed. 


Voivmexviu.  uDon  tfust  that  they  my  said  trustees,  or  the  survivor  of 

1852  •         .  •'      •' 
\ them,  his  heirs,  executors  and  administrators,  do  pay, 

or  permit  my  said  daughter  Sarah  Ward  from  the 
quarter  day  next  after  my  decease  to  receive  and  take, 
the  rents,  issues  and  annual  profits  thereof  respectively 
for  and  during  the  term  of  her  life,  to  and  for  her  own 
sole  and  separate  use  only,  independent  of  the  dehts, 
controul  or  engagements  of  her  present  or  any  future 
husband,  if  my  estate  and  interest  in  the  leasehold  part 

so  long  continue."  **  And,  from  and  after  the 

decease  of  my  said  daughter  Sarah  Ward^  I  give  the 
said  last  mentioned  freehold  and  leasehold  premises  and 
Eagle  shares  unto  such  of  her  children  as  she  now  has 
or  may  have,  if  a  son  or  sons  at  his  or  their  age  or  ages 
of  23  years,  and  if  a  daughter  or  daughters  at  her  or 
their  age  or  ages  of  21  years,  their  respective  heirs^ 
executors,  administrators  and  assigns,  according  to  the 
nature  thereof,  as  tenants  in  common.  And,  in  case  of 
the  death  of  any  child  or  children  of  her  my  sdd 
daughter,  if  a  son  or  sons  under  the  age  of  23  years,  and 
a  daughter  or  daughters  under  the  age  of  21  years,  the 
share  or  shares  of  each  such  child,  son  or  daughter,  so 
dying,  to  go  to  the  survivors  or  survivor  of  such  child 
and  children,  being  a  son  or  sons,  on  his  or  their  at 
taining  the  said  age  of  23  years,  and,  if  a  daughter  oi 
daughters,  on  her  or  their  attaining  the  age  of  21  years 
and  their  heirs,  executors,  administrators  and  assigns! 
in  equal  shares  as  tenants  in  common.  And,  in  case  my 
said  last  named  daughter  has  only  one  child,  if  a  son, 
that  shall  live  to  the  age  of  23  years,  and,  if  a  daughter, 
that  shall  live  to  the  age  of  21  years,  I  give  all  the  said 
last  mentioned  premises  and  Eagle  shares  unto  such 
only  child  so  attaining  such  age,  his  or  her  heirs,  ex- 
ecutors, administrators  and  assigns  for  ever,  or  during 


XV.  VICTORIA.  203 

my  estate  in  the  leasehold  part,  and  direct  that  the  rents,  Qii««n*«  Bench. 

^ssvkes,   interest  and  annual  produce  thereof  shall,  until  '___ 

my  said  grandchildren  attain  such  ages  as  aforesaid,  be      ^^^^ 

paid   and  applied  for  or  towards  their  maintenance  and  ▼• 

,  .  Ward. 

eaucation.     And,  further,  in  case  all  the  children  of  my 

»td  daughter  Sarahs  if  a  son  or  sons,  shall  die  under  the 

^S^  of  23  years,  or,  if  a  daughter  or  daughters,  shall  die 

under  the  age  of  21  years,  then  I  give  all  the  said  last 

O'entioned   premises  and  £affle  shares  unto  the    said 

^*  C  and  J.  A,  their  heirs,  executors  and  administra- 

^ra»   during  the  respective  lives  of  my  said  son  John 

^oUey  and  daughters  Ann  DoUey  and  Elizabeth  Maria 

-^oifcy,  upon  trust  to  pay,  or  permit  ray  said  son  and 

^^o    daughters  to  receive   and  take  the  rents,  profits, 

''^tercet   or  other  the  annual  income  thereof,  for  and 

^^u-ing  their  respective  natural  lives,  in  equal  shares,  the 

'l^aires  of  my  said  daughters  to  be  for  their  separate  uses 

^'^l^,  and  independent  of  any  husband  or  husbands,  if 

^y  estate  in  the  leasehold  part  so  long  continue.     And, 

^pod  the  decease  of  my  said  son  and  two  daughters,  I 

give  the  share  of  such  of  them  so  dying  unto  his  or  her 

children,  if  a  son  or  sons,  living  to  the  age  of  23  years, 

^^^  if  a  daughter  or  daughters,  living  to  the  age  of  21 

year^  his^  her  or  their  heirs,  executors,  administrators 

^^  ^^asigns,  if  more  than  one  in  equal  shares,  and,  if 

^'7  one  child,  to  such  only  child,  his  or  her   heirs, 

^^ecutoTB^  administrators  and  assigns.     And,  further,  in 

^**  of  the  death  of  my  said  son  or  either  of  my  said  two 

^^^Sbters  without  leaving  a  child,  if  a  son,  who  shall 

^  to  the  age  of  23  years,  or,  if  a  daughter  or  daughters, 

^*^o  ^iigU  ijye  to  attain  the  age  of  21  years,  I  give  the 

■^^^  and  parts  such  child  or  children,  sons  or  daughters, 

^^Id  have  had  and  been  entitled  unto  as  aforesaid  unto 

^  child  or  children  of  my  said  son  and  two  daughters 
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Volume XV HL  having  issue,  sun  or  sons,  daughter  or  daughters,  liv 

. '        to  attain  the  ages  aforesaid ;  if  two  of  my  said  last  nan 

^erT      children  have  such  children  or  child,  to  them,  her  or  1 
^^'  as  taking  in  equal  shares  from  his,  her  or  their  &thei 

mother,  his,  her  or  their  heirs,  executors,  admioistral 
and  assigns ;  and,  if  only  one  of  them  my  said  son  i 
two  daughters  leaves  issue  that  lives  to  attain  the  age 
ages  aforesaid,  then  I  give  the  whole  of  such  freeh 
and  leasehold  premises  and  Eagle  shares  unto  such  im 
if  more  than  one,  in  equal  shares,  their  heirs,  execute 
administrators  and  assigns,  as  tenants  in  common :  ai 
if  only  one,  to  such  one,  his  or  her  heirs,  execute 
administrators  and  assigns.  And  it  is  also  my  will  tl 
the  rents,  profits  and  interest  of  the  said  last  mention 
premises  and  shares  shall,  after  all  necessary  outgoii 
for  repairs,  ground  rent  and  insurance,  be  applied 
and  towards  the  maintenance  of  the  children  of  my  sf 
daughter  Sarah,  or  of  my  said  son  and  two  other  daug 
ters'  children  until  they  become  respectively  interest 
as  before  mentioned. 

''  I  give  to  the  said  T.  C\  and  J.  B.  all  thcee  my  t' 
freehold  houses  numbered  11  and  12,  situate  on  the  w< 
side  of  Vere  Street,  Clare  Market,  in  the  county  of  Midd 
sex,  seven  freehold  houses  in  ReynoWs  Court,  Nos.  5, 6, 
8,  9,  10  and  11,  three  houses  adjoining  in  Butler^sAU 
Nos.  11,  12  and  13,  all  my  four  freehold  houses  in  i 
Coal  Lane,  Skinner  Street,  in  the  parish  of  Saint  Sep, 
chre,  London,  Nos.  18,  19,  20  and  21,  three  freehc 
houses  and  premises  in  Surrey  Place,  Cow  Lane,  Qut 
Street,  Rotherhithe,  in  the  county  of  Surrey,  and  o 
leasehold  house  in  Winkworth  Buildings,  City  Road,  w. 
all  rights  and  appurtenances  to  the  said  last  mention 
houses  and  premises  belonging,  likewise  all  the  land  t 
on  the  last  mentioned  estates  redeemed  by  me,  and  t 
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shares  in  tbe  Etiffle  insurance^  to  bold  all  the  said  last  Queen's  Bench. 

mentioned  premises,  land  tax  and  shares,  unto  the  said '^' 

T.   CI   and  J.  B.,  their  heirs,  executors,  administrators     ^y^^"' 

and  assigns,  according  to  the  tenure  thereof,  during  the       ^* 

natural  life  of  my  daughter  Ann  Dolley,  upon  trust  that 

thej  the  said  T.  C.  and V.  B.  and  the  survivor  of  them 

<lo    pay,  or  permit  my  said  daughter  Ann   from    the 

quarter  day  next  after  my  decease  to  receive  and  take, 

^he  rents  and  profits  of  all  the  last  mentioned  freehold 

and  leasehold  premises,  land  tax  and  Eagle  shares,  for 

^^^  during  the  term  of  her  natural  life,  to  and  for  her 

own  Sole  and  separate  use  and  benefit  only,  independent 

^^   the  debts,  controul  or  engagements  of  any  husband 

^^  husbands  with  whom  she  may  marry.     And,  from  and 

'^tOediately  after  the  decease  of  my  said  daughter  Ann^ 

S^ve  the  said  last  mentioned  premises  unto  such  child 

^^    oliildren  as  she  may  have"  (attaining  23,  if  son  or 

^ns^    21,  if  daughter  or  daughters,  as  before),  "their 

'^^Poctive  heirs,  executors,  administrators  and  assigns,  as 

teu^^ts  in  common :  and,  in  case  of  the  death  of  any 

^Wld  or  children  of  her  my  said  daughter  /iwn,"  if  son  or 

sotis^  under  23,  if  daughter  or  daughters,  under  21,  « the 

*hare  or  shares  of  each  child  or  children  dying  under  such 

*8^«  to  go  to  the  survivors  and  survivor  of  such  child  and 

c^uldren  attaining  the  said  age  or  ages,  their  heirs,  execu- 

^^^'^  administrators  and  assigns,  in  equal  shares  as  tenants 

^  ^^iDmon.    And,  in  case  my  said  daughter  Ann  has  only 

®"e  child,"  attaining  23,  if  a  son,  or  21,  if  a  daughter,  « I 

ei^e  ^K  ^g  ^j  1^1  mentioned  premises  imto  such  only 

^^9  if  a  SOD,  at  hia  age  of  23  years,  or,  if  a  daughter, 

^T  age  of  21  years,  his  or  her  heirs,  executors, 

^^^itiistratora  and  assigns.     And,  further,  in  case  my 

^^^  ^laughter  Ann  shall  die  without  issue,  or  in  case  all 

^  children  which  my  said  daughter  may  have  shall  die," 
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roiumtXViiL  if  sons,  under  23,  if  daughters,  under  21,  '*  then  I  give  all 

1852  • 
L_  the  said  last  mentioned  premises  unto  the  said  T.  C.  and 

^EEsT     •'•  ^'*  ^^^  heirs,  executors,  administrators  and  assigns 

^'*  during  the  respective  lives  of  my  said  son  Jokii  DoOey 

and  daughters  Sarah  Ward  and  Elizabeth  Maria  Dolky^ 

upon  trust  to  pay,  or  permit  my  said  son  and  two  last 

named  daughters  to  receive  and  take,  the  rents,  profits 

and  annual  income  thereof  for  and  during  their  respective 

natural  lives  in  equal  shares,  the  share  of  my  said  two 

daughters  to  be  for  their  respective  uses  only  and  inde- 

[)endent  of  any  husband  or  husbands.     And,  upon  the 

decease  of  my  said  son  and  two  last  named  daughters, 

I  give  the  share  of  such  of  them  so  dying  unto  his 

or  her  children,"  if  son  or  sons  at  23,  if  daughter  or 

daughters  at  21,  <<his,  her  and  their  heirs,  executors, 

administrators  and  assigns,  if  more  than  one  in  equal  shares 

as  tenants  in  common,  and,  if  only  one  child,  to  such  only 

child,  if  a  son,"  at  23,  if  a  daughter,  at  21,  "  his  or  her 

heirs,   executors,    administrators    and    assigns.      And, 

further,  in  case  of  the  death  of  my  said  son  or  either  of  my 

said  two  daughters  without  leaving  a  child  who  shall  live 

to  attain  the  ages  aforesaid,  I  give  the  part  and  parts 

such  children  or  child  would  have  had  and  been  entitlec 

unto  as  aforesaid  unto  the  child  or  children  of  my  saic 

son  and  two  daughters  having  issue  living,  if  a  son,  U 

attain"  23,  or  a  daughter,  21 ;  'Mf  two  of  my  said  las 

named  children  have  such  children  or  child,  to  them 

her  or  him,  their,  his  or  her  heirs,  executors,  adminia 

trators  and  assigns,  as  taking  equal  shares  from  his  or  he 

father  or  mother,  his,  her  and  their   heirs,  executors 

administrators  and  assigns :  and,  if  only  one  of  them  mj 

said  son  and  two  daughters  leaves  issue,  if  a  son  thai 

lives  to"  23,  or,  if  a  daughter,  to  21,  «*then  I  give  the 

whole  of  such  last  mentioned  estate  and  premises  unto 


I 


\ 


XV.    VICTORIA.  207 

sucln  iflsue,  if  more  than  one.  in  equal  shares,  their  res-  Qii«en*«  Btnch. 

.                      1852. 
pective  heirs^  executors,  administrators  and  assigns,  as 1_ 

tenants  in  common :  and,  if  only  one,  his  or  her  heirs,        evers^ 

executors,  administrators  and  assigns.     And  it  b  my  will        wlao. 

^&t  the  rents  and  profits  of  the  last  mentioned  premises 

shall,    after  all    necessary  outgoings    for    repairs  and 

insurance,  be  applied  for  or  towards  the  maintenance 

of  tbe  children  of  my  said  daughter  Ann^  or  of  my  said 

^ci  and  two  other  daughters'  children,  until  they  become 

entitled  to  the  principal  and  estates  last  mentioned. 

*^  X  likewise  give  to  the  said  T.  C.  and  J.  B.  all  those 

i^y  fbur  other  freehold  houses  in  Sea  Coal  Lane,  Skinner 

^^^^  aforesaid,  numbers  22,  23,  24  and  25,  all  those 

^^  Greehold  houses  in  DoUet/'s  JPIace,  Rapemakers  Street, 

^<^^^  1,  2,  3,  4,  5  and  6,  three  freehold  houses  on  the 

^-«»t  side  of  Reynold's  Court,  numbers  16, 17  and  18,"  &c. 

^  P^y  ing  a  moiety  of  certain  expences  of  repairs  &c- ) :  "  and 

^CD  hereby  subject  and  charge  the  said  last  mentioned 

'^^'^^  houses  with  the  payment  of  such  moiety  of  the  said 

^^E^^nces  accordingly :  and  one  freehold  house  behind 

'^^^'-  Pocock*a  dwelling,  all  in  the  said  parish  of  Saint 

^^'^t  CrippUgate;  also  one  freehold  house  in    Toih 

^^^^rt  in   the   parish  of  Saint  Andrew  Holbam,  with 

^^^mption  of  knd  tax;  likewise  my  leasehold  house  * 

^^3  premises  at  Chinhford  in  the  parish  of  WaUhamstow; 

,  ^^  all  rights  and  appurtenances  to  the  said  last  men- 

^^%ed  houses  belonging;  and  one  share  in  The  Imperial 

.^^^^marance,  London :    To  hold  all  the  said  last  mentioned 

^^oses,  shares  and  premises  unto  the  said  T.  C  and  J. 

^^^•,  their  heirs^  executors,  administrators  and  assigns, 

^'^iring  the  natural  life  of  my  daughter  Elizabeth  Maria 

^"^olley,  upon  trust  that  they,  the  said  T.  C  and  J.  B., 

^nd  the  survivor  of  them,  and  his  heirs,  executors  or 

administrators,  do  pay,  or  permit  my  daughter  the  said 
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Volume x  Fill,  Elizabeth  Maria,  from  the  quarter  day  next  after  my 
decease,  to  receive  and  take,  the  rents  and  profits  of  the 
E^  dem.     g^ij  j^g^  mentioned  premises  and  share  for  and  during 
▼•  the   term  of  her   natural   life"  (independently  of  any 

husband,  &c.;  her  receipt  alone  to  be  a  discharge): 
"  And,  from  and  immediately  after  the  decease  of  my 
said  daughter  Elizabeth  Maria,  I  give  all  the  said  last 
mentioned  premises  and  share  unto  such  of  her  children 
as  she  may  have,  if  a  son  or  sons,  who  shall  live  to  the 
age  of  23  years,  and,  if  a  daughter  or  daughters,  who 
shall  live  to  the  age  of  21  years,  their  respective  heirs, 
executors,  administrators  and  assigns,  as  tenants  in  com- 
mon :  And,  in  case  of  the  death  of  any  child  or  children 
which  my  said  daughter  Elizabeth  Maria  may  have,  if 
a  son  or  sons,  under  the  age  or  ages  of  23  years,  or,  if  a 
daughter  or  daughters,  under  the  age  of  21  years,  the 
share  or  shares  of  such  child  or  children  so  dying  to  go 
to  the  survivors  and  survivor  of  such  child  and  children 
attaining  such  ages,  if  more  than  one,  their  heirs,  exe- 
cutors, administrators  and  assigns,  in  equal  shares  as 
tenants  in  common ;  and,  in  case  my  said  daughter 
Elizabeth  Maria  has  only  one  child,  if  a  son,  that  shall 
live  to  the  age  of  23  years,  or,  if  a  daughter,  that  shall 
^  live  to  the  age  of  21  years,  I  give  all  the  said  last  men- 

tioned premises  unto  such  only  child  so  attaining  such, 
age,  his  or  her  heirs,  executors,  administrators  and  assigns. 
And  ako,  in  case  all  the  children  of  my  said  daughtet 
Elizabeth  Maria  shall  die,  if  a  son  or  sons,  under  the 
age  of  23  years,  or,  if  a  daughter,  under  the  age  o1 
21  years,  or  if  she  has  none,  I  give  all  the  said  lasi 
mentioned  premises  unto  the  said  T.  C.  and  J.  B» 
their  heirs,  executors  and  administrators,  during  th^ 
respective  lives  of  my  said  son  John  Dolley  and  dauglm 
ters  Sarah  Ward  axid  Ann  DoUeyy  upon  trust  to  pay,  a3 
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permit  my  said  son  and  two  last  named  daughters  to   Queen*B  Bench, 
receive  and  take,  the  rents,  profits  and  annual  income 


^%ff8  and  assigns;  and,  if  only  one  of  them,  my  said 

^^^  and  two  daughters,  leaves  issue  that  lives,  if  a  son  or 

^^'^^  to  the  age  of  23  years,  if  a  daughter  or  daughters, 

'^'es  to  attain  the   age  of  21  years,  then  I  give  the 

^^le  of  such  last  mentioned  estate  and  premises  unto 


V. 

Ward. 


thereof  for  and  during  their  respective  natural  lives  in      ^everT' 

equal  shares,  the  shares  of  my  said  two  daughters  to  be 

for    their  separate  uses  only  and  independent  of  any 

husband  or  husbands :  and,  upon  the  decease  of  my  said 

son  and  two  last  named  daughters,  I  give  the  share  of 

such  of  them  so  dying  unto  his  or  her  children,  if  a  son 

or  sons,  living  to  attain  the  age  of  23  years,  and,  if  a 

^^gfater  or  daughters,  living  to  the  age  of  21  years, 

^^  her  and  their  heirs,  executors,  administrators  and 

^'^^Si^  if  more  than  one,  in  equal  shares  as  tenants 

"^     Common,  and,    if  only   one   child,    to   such   only 

^^1<1»  his  or  her  heirs,  executors,  administrators  and 

^^*8iis.     And,  further,  in  case  of  the  death  of  my  said 

^•^    or  either  of  my  said  two  daughters,  without  leaving 

*   ^tiild,  if  a  son,  who  shall  live  to  attain  the  age  of 

"^    years,  or,  if  a  daughter,  who  shall  live  to   attain 

^     8ge  of  21  years,  I  give  the  part  and   parts  such 

^il^jen  or  child   would   be  entitled   to   as  aforesaid 

^^c^  the  child  or  children  of  my  said   son  and   two 

^^^^htcrs   having  issue,   if^a   son   or   sons,  living    to 

I  •    ^     age  of  23  years,  and,  if  a  daughter  or  daughters, 

J       ^-•^  to  attain  the  age  of  21  years;  if  two  of  my  said 

^^^    named  children  have  .such  children   or  child,  to 

^^^  lus  or  her  heirs,  executors,   administrators  and 

^^^^igns,  as  taking  in  equal  shares  from  his  or  her  father 

'taother,  his,  her  and  their  heirs,  executors,  adminis- 
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Volume  X Fill,  sucb  issue,  if  iDore  than  one,  in  equal  shares,  their  re- 
spective heirs,  executors,   administrators  and    assigns; 


EverT*  ^"^»  ^  °^'y  ^"®»  ^  ^^^^  o"®>  ^^  ^'  ^^^  heirs,  executors, 
Ward.  administrators  and  assigns,  at  the  ages  aforesaid.  And  it 
is  my  desire  that  the  rents,  produce  and  proBts  of  the 
said  last  mentioned  premises  shall,  after  all  deduc- 
tions for  the  purposes  aforesaid,  be  applied  for  or 
towards  the  maintenance  and  education  of  the  children 
of  m  J  said  daughter  Elizabeth  Maria,  and  of  my  said  son 
and  two  other  daughters'  children,  until  entitled  to  the 
said  estates  and  premises. 

**  I  give  unto  the  said  T.  C.  and  J.  B.,  their  executors, 
administrators  and  assigns,  all  such  other  leasehold  mes- 
suages and  estates  as  I  may  be  possessed  of  or  entitled  unto 
at  my  decease,  save  and  except  my  dwelling  house  in  Red 
Cross  Street,  upon  trust  that  they  or  the  survivors  or 
survivor  of  them,  his  executors  or  administrators,  do  and 
shall  receive   the  rents  or  other  the  annual    produce 
thereof  during  the  terms  in  the  leases  under  which  I 
may  hold   the    same,  and,  after  paying  the  rents  re- 
served by  such  leases,  and  performing  the  covenants 
contained  therein  respectively  for  repairs  and  insurance, 
or  otherwise  from  time  to  time  after  answering    the 
purposes  of  this  my  will,  to  pay  the  net  produce  of  such, 
rents   and   profits  unto  and    equally  amongst  my  son 
John  DoUey,  daughters  Sarah  Ward,  Ann  DaOey  and 
Elizabeth  Maria  Dolley,  during  their  respective  lives,  the 
shares  of  my  said  daughters  to  be  paid  to  them  on  their 
receipts  only  for  their  sole   and    separate   uses,  inde- 
pendent of  the  debts"  &c.  **of  any  husband:"  *'and, 
upon  the  decease  of  my  said  son  and  four  daughters 
or    any  of  them,   I  give    the    interest    and   also   the 
principal  unto  and   for   the   use   and    benefit   of   my 
said   five   children   and   surviving    children    and   their 
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childrcDy  such  children  taking  as  and  from  their  father  QveM^s  s«mcA. 

and    mother,  with  such  restrictions  as  to  my  saiil  daugh- '__ 

ters,  with  all  such  and  the  like  benefit  of  survivorship     ^g^^^ 
aacl  other  accruer  unto  and  amongst  all  ray  children  and  ^• 

their  children  at  such  ages  and  times,  with  maintenance, 
*®  l>«fbre  mentioned  with  respect  to  the  specific  property 
hereinbefore  by  me  given  unto  or  in  trust  for  my  said 
^n  auid  three  last  named  daughters,  Sarah  Ward,  Ann 
Doiiey  and  Elizabeth  Maria  DoUey  and  their  issue,  with 
""^m^iinder  over  as  aforesaid." 

(TTien  followed  a  bequest  of  a  leasehold  house  at 
"^^^€(m  in  trust  for  testator's  grandson  WUUam  Wordy 
*'^^»  in  case  of  his  death  under  23,  for  his  eldest  brother 
^'^  3i«ter  first  attaining  that  age,  his  or  her  executors,  &c. : 
^^^*  after  some  other  bequests  of  personalty,  and  direc- 
^^^^«,  the  will  proceeded :) 

*  1  give  to  my  said   two  unmarried  daughters   my 

P*^^ent  dwelling  house  in  Red  Cross  Street,  to  hold  to 

^^1:1),  their  executors,  administrators  and  assigns,  for  all 

^^Vi  term  and  estate  as  I  may  have  therein  at  my  de- 

^^^^e,  they  paying  the  rent  and  performing  the  cove- 

^^*^ts  mentioned  in  the  lease  under  which  I  hold  or  may 

^^l^  the  same  from  the  end  of  the  quarter  day  next 

^^r  my  decease,  until  which  period  I  direct  all  rent, 

^^^^es  and  other  outgoings  shall  be  paid  out  of  my  general 

*^^^r:8onal  estate.     And  I  likewise  give  to  them  my  said 

y^^^  onmarried  daughters,  in  equal  shares,  all  the  house- 

^^Id  furniture,  plate,  linen,  china,  glass  and  every  other 

^^^ng  in  my  said  house  belonging  to  me,  except  money 

^d  securities  for  money,  or  what  may  belong  to  other 

^^perty.     And  it  is  ray  will  and  desire  that  all  other 

^Me  reddue  of  my  personal  property  may  be  sold  or 

Otherwise  converted  into  money  by  my  said  executors 

^  soon  as  may  be  after  my  decease,  and  that  the  money. 
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Volume xvill.  as  ilic  sanie  shall  be  received,  or  so  much  as  maybe 
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; necessary,  be,  in  the  first  place,  with  other  my  property, 

^EvE^RflT*      P^^^»  applied  and  laid  out  for  or  towards  the  general 

▼•  uses  and  purposes  of  this  my  will :  and  in  the  first  place** 

for  payment  of  certain  pecuniary  legacies  to  te8tator*8 

grandchildren  on  attaining,  respectively,  23  and  21,  or 

on  marriage,  and  of  certain  sums  in  the  meantime  for 

maintenance,  education,  &c. ;   with   a   bequest  of  the 

remainder  of  such  residue  to  the  testator*s  son  and  his 

daughters  Sarah,  Ann  and  Elizabeth  Maria  in  case  of  the 

deaths  of  grandchildren. 

**  And,  in  case  of  the  death  of  all  my  grandchildren  now 
born  or  hereafter  to  be  born,  if  a  son  or  sons,"  under  23, 
or,  if  a  daughter  or  daughters,  under  21,  **  without  leaving 
any  child  or  children  them  or  any  of  them  surviving, 
I  give  all  my  fi:^chold  and  leasehold  estates  and  other 
property,  hereinbefore  by  me  given  in  trust  or  for  the  use 
and  benefit  of  my  said  five  children  for  their  respective 
lives  with  remainders  over  as  before  mentioned,  unto 
and  equally  amongst  all  the  children  of  my  said  sister 
Ann  Gwillin  living  at  my  decease,  their  respective  heirs, 
executors,  administrators  and  assigns,  according  to  th6 
nature  and  tenure  thereof,  as  tenants  in  common. 

Then  followed  certain  leasing  powers  and  other  pro- 
visions, which  it  is  unnecessary  to  state. 

There  was  a  codicil  as  follows. 

**  This  first  revocation  and  codicil  to  my  last  will  and 
testament,  made  this  day  and  dated  underneath,  is  as 
follows.  I  revoke  that  part  of  my  will  whereby  I  give 
to  my  daughter  Margaret  Creswell  White  the  dividends 
of  50001  3^  per  cent,  annuities;  and  instead  thereof  I 
give  her  the  said  M,  C,  W.  the  interest  or  dividends 
arising  from  7000/.  3  per  cent,  annuities,  to  be  paid  to 
her  only  every  half  year  during  her  natural  life  by  my 
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trustees  named  in  my  said  will ;  and  at  her  decease  the  Q«ee»*«  Bench. 
principal  to  be  divided  as  directed  by  my  last  will.  ^^^^' 

••  I  likewise  hereby  revoke  that  part  of  my  last  will  ^^  <^cm. 
and  testament  whereby  I  give  one  freehold  house.  No. 
IBS,  .^ffh  Holbomy  and  likewise  nine  freehold  houses  in 
Angel  Courts  Grub  Street^  in  the  city  of  London^  unto 
™y  son  John  Dolley  and  to  his  heirs :  And  my  will  is 
tl^t  my  daughters  Ann  Dolley  and  Elizabeth  Maina 
DoUey  should  enjoy  them.  I  hereby  give  and  bequeath 
the  said  freehold  ground  and  houses,  together  with  one 
behold  house  in  Grub  Street  aforesaid,  the  corner  of 
^hiiiip  Court,  and  the  whole  of  Phillip  Court,  lately 
**P^ed  for  to  be  purchased  of  Mrs.  Cipriana  and  her 
^^'^^stees,  to  my  said  daughters  Ann  Dolley  and  Elizabeth 
^firia  Dolley,  equally  and  jointly  between  them,  and  to 
toe  survivor  of  them ;  and,  after  their  decease,  to  their 
child  or  children  equally ;  and,  if  they  should  both  die 
'having  no  child  or  children,  then  the  said  freeholds  to  go 
*®  ordered  by  my  said  will.  And  "further  it  is  my  will 
^^  if  I  die  before  my  agreement  is  fulfilled  and  the 
^tate  paid  for,  and  likewise  the  nine  houses  now  agreed 
^  be  built  \VL  Angel  Court  are  paid  for,  the  said  estate  and 
"**Udmgs  and  repairs  wanted  in  Phillip^s  Court  are  paid 
^^s  the  same  shall  all  be  paid  for  and  completed  before 
^**y  division  of  my  personal  estate  takes  place,  and  all 
^"^  expenses  thereof  shall  be  paid  out  of  my  personal 
^^^te.  I  give  these  estates  to  my  said  daughters  for 
'^^ir  use  only,  not  subject  to  the  debts  or  controul  of  any 
^^^band  or  husbands  they  hereafter  may  marry.  Thos. 
^^^^.  Signed  this  20th  day  of  March,  1820,  by 
**^»"&c. 

-'^e  said  Thomas  Dolley  died  seised  and  possessed  of 

^  Premises  and  personal  estate  in  the  will  and  codicil 

^^l-.  XYin.  V.  B.  Q 
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VoiwmeXViii.  respectively  mentioned,  on  26th  March  1821,  without 
^^^^'       altering  or  revoking  the  said  will  and  codicil,  except  so 
Doe  dem.     far  as  the  will  was  altered  or  revoked  by  the  codiciL 

EVEHS  ^  ^         "^ 

▼.  The  freehold  houses  mentioned  in  the  codicil  to  have 

W  Ann 

been  agreed  to  be  purchased  of  Mrs.  Cipriana  and  her 
trustees  were,  in  the  life  time  of  the  said  TTiamas  DoHey^ 
conveyed  to  him  in  fee ;  and  he  died  seised  thereof. 

At  the  date  of  the  will  and  codicil,  and  at  the  time 
of  the  death  of  the  said   Thomas  DoUei/y  he  had  one 
son,  the  said  John  Dolleyy  and  four  daughters,  viz.  the 
said  Ann  Dolley^  Elizabeth  Maria  Dolleyy  Sarah  Ward " 
and  Margaret  Creswell  WJiite. 

The  said  Margaret  CresweU  White  died  in  1834^ 
The  said  Ann  Dolleyy  having  married  one  Isaac  Aeker^ 
man,  died  on  3 1st  March  1847,  never  having  had  a  cbiIdH 
The  said  Elizabeth  Maria  Dolley,  having  married  on  ^ 
Joseph  Doxsej/y  died  on  18th  Augtist  1838,  never  having 
had  a  child.  The  said  Sarah  Ward  died  on  27^B 
February  1830,  leaving  her  surviving  three  sons  and  fo 
daughters,  viz.  William  Wardy  born  in  1804,  Than^^ 
Wardy  born  in  1810,  James  Wardy  bom  in  1814,  &^— 
Ann  Wardy  bom  in  1806,  Mary  Wardy  bom  in  18^^C 
EUen  Jane  Wardy  born  in  1812,  and  Elizabeth  Wcmm 
bom  in  1821. 

Thomas  Wardy  by  his  will  dated  on  or  aboat  V2  ^ 
September  1846  (a),  devised  all  his  real  property  wha^ 
soever  and  wheresoever  unto  and  among  his  sister 
Maryy  Ellen  Janey  and  Elizabeth  Wardy  as  tenants  i  '^ 
common  in  fee,  and  died  in  August  1846  (a). 

Mary  Ward  married  George  Verry;  EUen  Jane  Worr^ 
married  James    Nixon;  and    Elizabeth    Ward  marrie^^ 
Robert  Letchford;  which  said  G.  Verry y  J.  Nixon  an»-^ 
(a)  Sic  in  the  Paper  Book. 
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-A  -Ceiehfardf  together  with  the  said  WilUam  Ward^  are  QwaC»  Btneh, 
the  defendants  in  this  action.  L__ 

The  said  John  DoUey,  the  only  son  and  heir  at  law  of  ^%^^' 
Ae  testator  Thomas  Dolley,  on  25th  June  1806,  inter-  ^^-^^ 
carried  with  Mary  Ann  Carry  by  whom  he  had  issue 
Mary  Ann  Dottey  (who  was  born  before  the  date  of  the 
testator's  will,  viz.  on  Slst  January  1809),  Elizabeth 
Sarah  DoUey,  who  was  bom  on  26th  (a)  December  1820, 
^i^er  the  date  of  the  codicil  but  before  the  death  of  the 
**y  Thomas  DoUey,  and  Clarissa  DoUey,  who  was  bom 
^  5th  June  1826,  after  the  death  of  the  testator.  The 
^id  John  Dolley  never  had  any  other  children. 

The  said  Mary  Ann  Dolley  (the  eldest  daughter  of 
^  said  John  Dolley^  and  one  of  the  lessors  of  the 
P'^iatiff)  on  2l8t  December  1834  intermarried  with 
^onuts  Henry  Evers  one  of  the  lessors  of  the  plaintiff. 

The  said  Elizabeth  Sarah  Dolley  (the  second  daughter 
^f  the  said  John  Dolley),  having,  on  5th  April  1848, 
"■^^^ried  George  Huddleston,  died  on  26th  April  1849, 
^▼ing  her  surviving  her  husband  the  said  George  Hud" 
^•^o«  and  a  son  George  Carr  Huddlestont  who  was  bom 
^  2l8t  April  1849,  and  died  about  three  months  after- 
'^^itls,  vit  on  or  about  16th  July  1849.  The  said 
^^^f^rissa  Dottey  (the  youngest  daughter  of  the  said  John 
^^^ey)  died  an  infant  of  the  age  of  two  (a)  years. 

Xhe  saad  John  Dottey  died  on  lOth  October  1850. 

T'he  questions  for  the  opinion  of  the  Court  were : 

!•  Whether,  upon  the  death  oi  Elizabeth  Maria  Dolley 

^*^  Asm  Dolley^  leaving  no  child  or  children,  any  of  the 

^^^ehokb  in  the  introductory  part  of  this  case  mentioned 

^'^  dleged  to  be  devised  to  them  by  the  codicil  passed 

*Uer  the  death  of  the  swd  John  Dolley  to  his  children. 

(a)  See  p.  226,  post. 
Q  2 


Doe  dem. 

EVERS 

Ward, 
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VoiMmeXVUL      2.  Whether  the  lessors  of  the  plaintiff  are  entitled  to 

1852 

recover  the  whole  or  part  of  the  property  mentioned  in 

EveIT     ^^®  codicil    as    purchased  of  Mrs.   Cipriana  and   her 

trustees. 

If  the  Court  should  be  of  opinion  that  any  of  the  said 

freeholds  so  devised  by  the  codicil  as  last  aforesaid  did 

so  pass,  then  the  verdict  was  to  be  entered   for  the 

plaintiff  for  two  undivided  third  parts  or  shares  thereof, 

or  for  such  other  proportion  thereof  as  the  Court  might 

adjudge  to  him.     As  regards  the  property  purchased  of 

Mrs.  Cipriana^  if  the  Court  should  be  of  opinion  that 

the  lessors  of  the  plaintiff  are  entitled  to  the  whole  oir 

any  part  of  it,  the  verdict  to  be  entered  for  the  plaintiflp 

accordingly.     But,  if  the  Court  should  be  of  a  contrary 

opinion,  then  the  verdict  was  to  be  entered  for  the 

defendants. 

The  case  was  argued  in  this  term  (a). 

Malinsy  for  the  plaintiff.  The  lessors  of  the  plaintiff 
are  entitled  to  one  moiety  of  the  estates  mentioned  in  the 
declaration.  The  devise  to  John  Dolley  and  his  children 
gave  to  him  a  life  estate,  and  to  them  vested  estates 
in  remainder,  immediately  on  the  testator's  death ;  Doe 
dem,  Dolley  v.  Ward{b)i  the  question  is,  what  eflRect  the 
codicil  had  on  those  several  estates ;  whether  it  operated 
upon  them  as  a  partial  or  as  a  total  revocation.  The 
true  construction  is,  that  the  testator's  daughters  Awn 
and  Elizabeth  Maria  were,  for  their  respective  lives 
only,  placed  before  John^  but  that,  after  their  deaths, 
the  devise  to  John  and  his  children  took  its  course.  The 
codicil  speaks  of  a  gift  made  by  the  will  to  John  Dolley 

(a)  Janmtuy  16th.     Before  Lord  Campbtli  C.  J.,  Ptittuoih   Coieridpe  s 
and  Wigktman  Ji. 
(h)  9  A.^E.  582. 
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^'ai-id  to  his  heirs;"  but  this  is  evidently  a  misrecital  Qtuen*$  Bench, 

18)2. 


of  ^lie  will,  and  an  erroneous  use  of  the  word  "heirs" 

for     •'children;"  and  the  Court  will  so  understand  the     ^EvE^Rr* 

expression,  as  was  done  in  Eiffht  v.  Creber  (a).     Even  if       ^v]^'^^. 

it  sliould  be  held  that  a  fee  simple  in  the  premises  passed 

to  the  two  daughters  by  the  words  "  mj  will  is  that  m j 

daughters  should   enjoy  them,"  it   is  immaterial,   the 

daughters  having  left  no  issue.     There  is  no  objection 

^^    principle    to    a    codicil    revoking    a    prior    devise 

P^tially,  and  to  the  extent  only  of  the  new  interest 

^«ich  is  created.     The  testator's  intention   seems  to 

"*ve   been   simply  that   the  two  daughters  and  their 

^"Hdren  should  precede  the  son,  each  daughter,  and 

^^^  children  after  her,  taking  estates  for  life,  according 

^  J^oe  dem.  Norris  v.  Tucker  (i>     [  Coleridge  J.    There 

^  not  only  a  change  of  places,  but  a  general  revocation 

®f  the  gift  to  John  Dolley.     Lord  Campbell  C.  J.     Sup- 

P^^ng  there  had  been  no  express  words  after  the  clause 

*  likewise  hereby  revoke"  &c. :  is  not  the  revocation 

^^*Japlete  ?]     But  the  words  which  follow,  "  and,  if  they 

®oould  both  die  leaving  no  child  or  children,  then  the 

*^d  freeholds  to  go  as  ordered  by  my  said  will,"  operate 

^  if  the  devise  in  the  will  to  John  Dolley  and  his  children 

^^»^  again  inserted  in  this  place.    A  similar  construction 

^^B  given  to  a  codicil  containing  the  words  **  shall  go 

^^d  descend  as  is  by  my  said  will  directed,"  in  Graves 

^-  Sicks  (c).     [Patteson  J.     If  the  words  of  the  devise 

^*^    repeated  in  the  codicil,  there  is  a  devise  to  the 

^aixghters  Ann  and  Elizabeth  Maria^  who  are  supposed 

^^    be  dead.]     The  remainder,  after  them,  would  take 

^^^^t  in  favour  of  their  children.      The  construction 

(a)  5B.^C,  866.  {b)  3  B.  ^  Ad,  473. 

(e)  b  A,^  E.  38.     See  p.  55. 
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Vokm^xviiL  which  must  be  contended  for  on  the  other  ride  would 

L_.    require  the  codicil  to  be  read  "as  ordered  by  my  said 

^vBM*      ^'''  ^^  ^®*®  ^^  ™y  ^"  ^ying  without  issue.**      It  is 
^^'  unnecessary  to  cite  cases  as  to  the  operation  of  codicils         ^ 

inconsistent  with  the  provisions  of  a  will.  There  is  no  ^ 
objection,  in  principle,  to  a  codicil  revoking  a  prior  -^ 
devise  partially,  and  to  the  extent  only  of  the  new  ^^ 
interest  which  is  created.  The  rule,  as  laid  dovm  in^^::^ 
1  Jarman  on  Wilb^  160,  is  "not  to  disturb  the  dispo — ^: 
sitions  of  the  will  further  than  is  absolutely  necemuiry  -^ 
for  the  purpose  of  giving  effect  to  the  codicil."  Duffidmi^^ 
V.  Duffield  (a)  is  a  leading  authority  on  the  subjec*  j^  j 
Thomas  v.  Evans  (b)  confirms  the  same  doctrine.  [Lorr^^r 
Campbell  C.  J.  There  is  no  doubt  that  the  will  operate  — 
so  far  as  it  is  not  revoked  :  the  question  here  is,  how  f^^  ^ 
it  is  revoked.]  The  words  "revocation**  and  "reTok<^^^B 
are  used  in  the  first  clause  of  the  codicil,  where  ther^  , 

no  absolute  revoking,  but  only  a  substitution  of  fiin^ 
[Lord  Campbell  C.  J.     You  say  that  the  codicil  may 
construed  as  if  no  mention  were  made  of  revoking^  him  ^ 
the  words  had  been  "  I  hereby  alter  that  part  of  my  luC^ 
wiir*  &c.]     That  is  so.     The  lessor  of  the  plaintiff  ii, 
therefore,  entitled  to  the  moiety  of  the  estates,  including 
those  plirchased  of  Mr&  Cipriana^  as  to  which  no  question 
of  law  arises.     (No  further  notice  of  this  part  of  the  case 
is  deemed  necessary.) 

Butty  contra.   The  codicil  is  a  revocation  of  the  whole 
devise  referred  to,  so  far  as  it  relates  to  John  DMn/  uai 
his  children ;  and,  on  the  deaths  of  Ana  and  JSUzabel 
Maria  without  issue,   Sarah  and  her  children  took 

(a)  3  Biigh,  N,  S.  260.  (6)  2  Eoii,  488. 
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Ward. 


laioder.      Whether,    in    the  clause   of   the  codicil  Queen's  Bench, 

1852 
**  '^'tp-hereby  I  give"  &c.  "unto  my  son  John  Dolley  and 1_ 

hi«   heirs,-  the  word  "heirs"  be  read  as  "children"  or     ^g^^^* 
'^^^•^  the  effect  is  the  same:  there  is  an  entire  revocation 
^***   the  clause  in  their  favour.   They  are  struck  out  of  the 
^''"ill,  and  Ann  and  Elizabeth  Maria  substituted ;  and  on 
^^^ir  deaths  the  freehold  goes  "  as  ordered  by  my  said 
^^ill:**  that  is,  the  contingent  remainder  originally  given 
^y  the  will  to  the  children  of  Sarah  Ward  takes  effect 
^^^cording  to  the  due  course  of  the  limitations ;  nothing 
•^    added  to  the  will  or  taken  from  it  except  the  first 
^^cntioned  devise.    [Patteson  J.  By  the  will,  the  descent 
^^f  the  estates  to  Sarah  and  her  children  depended  on  a 
^^ntingency  which,  according  to  your  view,  could  no 
*^Dger  have  any  effect,  after  the  codicil;  the  death  of 
^^ohn  without  leaving  children*     You  must  consider  the 
^^icil  as  doing  away  with  the  necessity  for  that  contin- 
gency.]    The  new  devise  to  Ann  and  Elizabeth  Maria 
mxA  their  children  is  substituted   for  everything   that 
telates  to  John  and  his;  with  a  limitation  over  (by  the 
operation  of  the  will)  to  Sarah  Ward  and  her  children 
by  way  of  contingent  remainder.     It  is  not  a  mere  post- 
ponement of  John  and  his.  children ;  for  no   place  is 
assigned  at  which  they  are  to  come  in;  and,  if  they 
do  so,  Sarah  and  her  children  have  no  longer  a  place. 
[Lord  Campbell  C.  J.     The  codicil  does  not  make  any 
direct  provision  for  the  case  of  Ann  and  Elizabeth  Maria 
leaving  a  child,  or  having  a  child  which  has  died.]    Suf- 
ficient guidance  will  be  found  in  the  limitations  of  the 
will  following  the  devise  to  John  and  his  children*     The 
codicil  mast  be  read  with  these.     [Lord  Campbell  C.  Jf. 
They  do  not  provide  for  the  contingency  of  the  two 
daughters  leaving  children.    Patteson  J.  Do  the  children 
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VoiumeXfiii.  of  Mrs.  Ward  take  the  entirety  on  the  deaths  of  An 

.1       _  and  Elizabeth  Maria?]     They  do.     [PatUsan  J.   Und€ 

^Eve^rT      ^^^  ^'"»  Mre.  Ward,  if  she  had  lived,  could  only  hav 

yj"*^  taken  a  third.]      By  the  codicil  she  would  take  th 

entirety  for  her  life,  after  the  deaths  of  her  sisters.     Th 

codicil  is  inartificial,  and  not  easily  explained :  but  th 

result  of  the  whole  is  that  John  and  his  issue  are  pu 

out  of  the  will,  and  the  three  sisters  and  their  childrei 

written  in* 


Malins,  in  reply.  The  intention  was  only  to  yary  th( 
order  of  limitations.  The  place  of  John  and  his  childrei 
is  after  the  sisters  Ann  and  Elizabeth  Maria,  instead  o: 
being  before  the  three.  [Coleridge  J.  That  displaces 
Sarah;  yet  no  such  intention  is  expressed.]  She  ii 
merely  postponed  as  John  is.  The  words  **as  ordered 
by  my  said  will"  restore  the  former  arrangement  aftei 
the  decease  of  the  two  sisters.  [Patteson  J.  You  make 
these  words  as  it  were  a  revocation  of  the  revocation.] 
They  operate  so.  There  are  difficulties  as  to  the  suc- 
cession of  Sarah,  in  any  view  of  the  will  and  codicil 
If  her  interest  is  contingent  on  the  events  specified  bj 
the  will  in  the  devise  to  John  and  his  children,  the 
contingency  is  too  remote.  If  the  codicil  sets  that 
devise  entirely  aside,  there  remains  no  event  on  which 
Sarah  could  be  entitled  to  take  "as  ordered  by"  the 
testator's  said  will.  Then  tde  revocation  is  absolute, 
and  the  descendants  of  John  DoUey  are  entitled  as  heirs 
at  law. 

Cur.  adv.  mdt 

Lord  Campbell  C.  J.,  in  the  same  term  {January 
30th),  delivered  the  judgment  of  the  (^ourt. 
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This  case  depends  upon  the  construction  to  be  put   Queen^t  Bench. 
upon   the  will  and  codicil  of  Thomas  DoUey.     By  the        ^^^^• 


will    he  devises  the  nine  houses  in  question  to  his  son      ^^g^"' 

JaAn  for  life,  and  after  his  death  to  his  children  who        _^- 

should   attain   a  certain  age :    and,   in  case   all  such 

diildren  should  die  under  that  age,  he  then  gives  the 

houses    in    question  to  trustees,   to  permit    his   three 

daughters,  Sarah  Wardy  Ann  Dolley  and  Elizabeth  Maria 

Dalley^  to  receive  the  rents  during  their  lives  in  equal 

shares,  and  after  their  decease  to  their  children  m  fee. 

The  codicil  is  in  these  words:  "  I  likewise  hereby  revoke 

that  part  of  my  last  will  and  testament  whereby  I  give** 

(the    houses  in  question)  ^*  unto  my  son  John  Dolley  and 

to  his  hdrjT  (evidently  a  mistake  for  his  children) :  "  And 

my  A^  is  that  my  daughters  Ann  Dolley  and  Elizabeth 

M€Mria  Dolley  should  enjoy  them.     I  hereby  give  and 

^queath  the  said  fi^ehold  ground  and  houses"  "  to  my 

8^d  daughters  Ann  Dolley  and  Elizabeth  Maria  Dolley^ 

dually  and  jointly  between  them,  and  to  the  survivor  of 

^^^\  and,  after  their  decease,  to  their  child  or  children 

equally  J  and,  if  they  should  both  die  leaving  no  child  or 

«iudren,  then  the  said  freeholds  to  go  as  ordertd  by  my 

"^toilL^ 

*^e  daughters  Ann  and  Elizabeth  Maria  both  died 

'^^iog  no  child.     John  Dolley  the  son  died  in  1850, 

^**^g  a  daughter,  the  lessor  of  the  plaintiff  Mary  Ann 

^^^^9,  who  was  bom  in  the  lifetime  of  the  testator  and 

^^  Dollej^8only  surviving  child :  but  he  had  another 

^  ^^iiter,  Elizabeth  Sarahs  also  bom  in  the  lifetime  of 

testator,  who  married  and  had  a  son ;  but  she  and 

Bon  both  died  in  the  lifetime  of  John  Dolley.     The 

^^xidants  are  children  of  Sarah  Ward  the  other  daugh- 
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VoUmtXViJi  ter  of  the  testator ;  she  is  also  dead.    The  lesson  of  the 

?_J plaintiff  contend  that  the  effect  of  the  codicil  is  to  revoke 

^EveIS^'      the  devise  to  John  and  his  children  partially  only,  so  as 
^'  to  postpone  them  to  the  daughters  Ann  and  Elizabeth 

Maria  and  their  children,  but,  on  their  death  without 
any  child,  to  restore  the  devises  in  the  will  and  to  let  in 
John  Dolley  and  his  children  to  take  prior  to  Mrs.  Ward 
and  her  children :  also  that  the  lessors  of  the  plaintiff 
would  be  entitled  to  a  moiety  of  the  houses  in  question, 
the  other  moiety  being  in  the  heir  of  the  son  of  EUzabeth 
Sarah,  who  survived  his  mother  about  three  months. 

The  defendants  contend  that  the  effect  of  the  codicil^ 
is  to  revoke  the  devise  to  John  and  his  children  alto- 
gether, and  to  let  in  the  children  of  Mrs.  fFard  in  the 
same  manner  as  if  John  had  had  no  children. 

It  is  plain  by  the  codicil  that  the  testator  intended  to 
prefer  his  daughters  Ann  and  Elizabeth  Maria  to  his  son 
John,  and  that  the  revocation  of  the  devise  to  John  and 
his  children  was  introduced  to  effectuate  that  intention : 
but  there  is  nothing  in  the  codicil  shewing  any  intention 
to  prefer  Mrs.  fVard  and  her  children  to  John  and  his 
children,  unless  it  be  found  in  the  revocation  it8el£ 
Then,  the  words  ^^to  go  as  ordered  by  my  said  wilP 
would  not  be  complied  with  by  holding  that  Mrs. 
Ward's  children  take  the  houses  when  there  is  a  child 
of  John  living,  and  who  has  attained  the  age  required  by 
the  will,  as  Mrs.  Evers  has  attained,  because  the  will 
orders  the  estate  to  go  to  Mrs.  Ward  jointly  with  the 
two  other  daughters,  and  to  their  children  afterwards, 
only  in  the  event  of  John  not  having  such  child ;  and, 
even  if  the  devise  to  John  and  his  children  be  absolutely 
revoked  by  the  codicil,  still  the  contingency  on  which 
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^y  the  will  the  estate  is  ordered  to  go  to  Mrs.  fFard  and  QMeen*»  Bench. 

her  olildren  is  not  revoked  by  the  codicil,  and  has  not '_ 

happened:  Mrs.  Ward's  children,  therefore,  cannot  take  ^^y^l^' 
" as  ordered  by''  the  will;  and,  i(  John  and  his  children  ^][-^^ 
do  x\K>t  take  at  all  by  reason  of  the  revocation,  there  is 
i^o  devise  of  the  inheritance  after  the  death  of  Ann  and 
^^'^€zheth  Maria  without  a  child,  and  the  lessor  of  the 
plaintiff  Mrs.  Evers  is  entitled  to  the  whole  as  heir  at 
la>w  of  the  testator.  We  are  however  of  opinion  that  she 
^a  entided  to  a  moiety  only. 

The  general  rule  is  that  a  revocation  by  subsequent 
'^^ll  or  codicil,  whether  by  express  words  of  revocation 
^r  l)y  devise  inconsistent  with  the  former  devise,  shall 
Of^^Tate  only  so  far  as  is  necessary  to  effectuate  the  in- 
leK^  ^ion  of  the  testator :  Duffield  v.  Duffield  (a),  and  other 
^^^^^^8,  establish  this  rule.  We  gather  clearly  from  this 
^^^^iicil  that  the  intention  of  the  testator  was  to  prefer 
-^^^31  and  Elizabeth  Maria  and  their  children  (if  any)  to 
•^^^^n  and  his  children,  and  nothing  more ;  and  that, 
^^^ling  such  objects  of  his  preference,  his  intention  was 
^*^^  the  will  should  operate  as  if  there  had  been  no 
^^vocation. 

There  ia  no  dispute  between  the  parties  as  to  the 
lilies  by  which  the  case  is  to  be  decided.  We  therefore 
i)eed  not  farther  examine  the  decisions  by  which  these 
mles  have  been  established ;  and  we  have  only  to  apply 
these  roles  to  the  will  and  codicil  in  question.  Doing 
so,  we  are  of  opinion  that  the  verdict  must  be  entered 
for  the  lessors  of  the  plaintiff  as  to  a  moiety  of  the  nine 
houses. 

As  to  the  property  purchased  of  Mrs.  Ciprianay  it  is 

(a)  3  BUgh,  N.  S,  260. 
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VoiumtXriiL  conceded    that  it  does  not  pass  at  all   by  the  will  or 
^^^^'        codicil,  and  that  the  lessors  of  the  plaintiff  are  entitled 

^^ytlT      ^^  ^^  ^^  "8^^  ^^  ^"*  ^^^^  ^  ^^^^'     '^^  verdict  as  to 
V.  that  property  must  be  entered  for  the  entirety. 

Judgment  for  plaintiff. 


[Friday,         Dqe,  OH  the  several  demises  of  Thobcas  Henry 

December  oUi, 

1850.]  EvERS  and  Mary  Ann  his  wife,  of  the  said 

T.  H.  EvERS,  and  of  others,  against  Thomas 
Challis. 


mide^'before  TT  JECTMENT  for  messuages  and  lands  in  the  parish 
1838)  devised  of  St.  Giles  without  Cripplegate  in  the  city  of  London, 

land  to  hit  ^  . 

daughter  E.  On  the  trials  before  Coleridge  J.,  at  the  London  sittings 

from  and  im-'  after  Michaelmas  Term  1849,  a  special  verdict  was 
her  decease,  to  foun^l  I  which,  SO  far  as  is  material  to  the  present  deci- 

might  have,  if 

a  son  or  sons,  who  should  live  to  the  age  of  twenty  three  years,  if  a  daughter  or  danghtert, 
who  should  live  to  the  age  of  twenty  one  years,  and  their  heirs,  as  tenants  in  common :  in 
case  of  the  death  of  a  son  under  twenty  three  or  a  daughter  under  twenty  one,  the  share  of 
such  child  to  go  to  the  surviving  children  attaining  the  ages  named,  and  their  hein,  as 
tenants  in  common  ;  or,  if  only  one  should  attain  the  age,  to  such  child  in  fee  :  in  case  all 
the  children  of  E.  should  die  under  the  ages  named,  or  t/  she  ihould  have  none,  then  to  i>.% 
daughter  A.  for  life,  and,  upon  her  decease,  to  her  children,  if  a  son  or  sons,  living  to  attain 
the  age  of  twenty  three  years,  if  a  daughter  or  daughters,  living  to  the  age  of  twenty  one 
years,  and  their  heirs,  as  tenants  in  common ;  and,  if  only  one  child,  to  such  child  in  fee : 
*'  And,  further,  in  case  of  the  death  of'*  A,  **  without  leaving  a  child,  if  a  son,  who  iball  lire 
to  attain  the  age  of  twenty  three  years,  or,  if  a  daughter,  who  shall  live  to  attain  the  ace  of 
twenty  one  years*'  (not  adding  an  express  provision  for  the  event  of  A.  having  no  c£ild), 
"  I  give  the  part  and  parts  such  children  or  child  would  be  entitled  to  as  aforesaid  to  /.** 
After  D.*8  death,  E.  died  without  having  had  a  child :  and  afterwards  A.  died  without  bnnng 
had  a  child. 

Held,  by  the  Court  of  Q.  B.,  that  the  limitation  over  to  /.  might  take  effect  at  a 
contingent  remainder  upon  A.*8  death  without  leaving  a  child  attaining  the  age  named. 

Held,  by  the  Court  of  Exchequer  Chamber,  reversing  this  judgment,  that  the  limitation 
over  was  not  to  be  considered  as  expectant  upon  either  event,  of  A,  dyinff  childkMs, 
or  her  dying  without  leaving  a  child  tnat  should  attain  the  ase,  but  upon  the  smgle  event 
(however  it  might  happen)  of  her  dying  without  leaving  a  child  that  should  attain  the  age, 
and  was  therefore  an  executory  devise  void  for  remoteness. 
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T^hamas  DolUy^  being  seized  in  fee  of  certain  freehold  Queen'»  Bench. 
premises,  duly  made  and  published  his  will  and  codicil,      L^^^^'J 
'cspectivelj  bearing  date    12  th  June   1819   and  20th      ^gyg^"" 
Mizrch  1820,  ▼. 

rw^tm  .  ChaLUS. 

X  oc  verdict  set  out  the  said  will  and  codicil,  which 
will  be  found  in  Doe  dem.  Evers  v.  Ward,  antS,  p.  198, 
ct  secj.  (The  material  part,  so  far  as  this  argument  is 
concerned,  is  the  devise  in  trust  for  Elizabeth  Maria,  for 
"fe»  and  then  over;  commencing  at  p.  207  "I  likewise 
give,*'  and  ending  at  p.  210  "estates  and  premises." 
•The  property  which  was  the  subject  of  this  part  of  the 
Revise  comprehended  that  for  which  the  present  action 
'•^as  brought). 

Tbe  verdict  then  stated  the  following  facts. 

"X^lie  said  Thomas  DoUey  died  seised  of  the  premises 

'^     ^lie  will  and  in  the  declaration  mentioned,  on  26th 

"^^^^-cA  1821,  without  altering  or  revoking  the  said  will 

**^^    codicil,  or  either  of  them.     At  the  time  of  the 

^^^^cmtion  of  his  will  and  codicil,  and  at  the  time  of  his 

^^^h,  the  said  Tliamas  DoUey  had  one  son,  the  said 

^^31  DoUey  (mentioned  in  the  will),  and  a  daughter, 

^^^  said  2Jbin2>o&y  (mentioned  in  the  will),  and  another 

^^'^^ghter,  the  said  Elizabeth  Maria  (mentioned  in  the 

^^1),  and   another    daughter,    the   said    Sarah    Ward 

^^^cntioned  in  the  will),  and  a  daughter  named  Margaret 

j^^^^^tsweB,  who  was  married  to  White,  and  died 

^^  1834. 

There  had  been  another  son  besides  the  said  John 
fioBey;  but  such  other  son,  whose  name  was  Thomas, 
^^ta  dead  before  the  date  of  the  wilL     He  died  un- 
tnarried. 

•  On  25th  June  1806,  John  Dolley  intermarried  with 
Mary  Ann  Carr. 
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Voiumexviu.      On  18th  August  1838,  Elizabeth  Maria  Dolley^  having 
[18o0>]      married  Joseph  Doxsey^  died,  never  having  had  a  child. 
^v^'  On  3l8t  March  1847,  Ann  DoUey,  having  intermarried 

▼•  with  Isaac  Akerman^  died,  never  having  had  a  child. 

On  27th  February  1830,  Sarah  Ward  died,  leaving 
seven  children,  namely  three  sons  and  four  daughters, 
all  bom  before  the  death  of  the  testator  (the  names 
were  stated). 

On  3l8t  January  1809,  Mary  Ann  DoOey^  one  of  the 
lessors  of  the  plaintiff,  the  child  of  John  Dolley^  was 
born,  and  is  still  living.    John  DoUey  had  two  daughters 
living  at  the  time  of  the  death  of  the  testator,  and  who 
were  also  alive  at  the  death  of  Ann  DoUey^  namely  Mary 
Ann  Dolley^  one  of  the  lessors  of  the  plainti£^  bom  as 
aforesaid,   and    Elizabeth   Sarah,   bom  25th  December 
1820,  afterwards  married  to  George  HutbUestan.     Jokm 
Dolley  had  also  a  daughter  named  Clarissa:  she  was 
born  after  the  death  of  the  testator,  and  died  an  infant, 
that  is  to  say,  a  year  after  her  birth. 

On  the  2I9X  December  1834,  the  99xA  Mary  Ann  DoUey^ 
one  of  the  lessors  of  the  plaintiii^  married  Thomas  Henry 
Evers,  one  of  the  lessors  of  the  plaintiff. 

John  Dolley  mentioned  in  the  will  was  and  is  the 
eldest  son  of  the  said  testator,  and  the  heir  at  law  of  the 
said  testator.     He  is  still  living. 

The  verdict  then  set  out  a  deed  under  wbidi  the 

defendant  claimed  through  John  DoOey,  the  heir  at  law. 

The  case  was  argued  in  Michaelmas  Term,  1850  (a), 

by  Malins  for  the  plaintiff  and  Peacock  for  the  defendant 

It  is  not  thought  necessary  to  report  the  ai]gament 

in   this  Court.     It  will  be   sufficient   to  refer  to   the 

(a)  Novemhtr  19th.  Before  Lord  CamjMl  C.  J.,  CoUridpt,  Wigkiman 
and  Erie  Js. 
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juc^g^ments  of  this  Court  and  the  Exchequer  Cbambery  Queen**  Bemeh. 
«Dd  the  argument  in  the  latter  Court  (post,  p.  232>  ^^^^^•-' 


Cur.  adv.  vuU.         ^y^' 


I-ord  Campbell  C.  J.,  in  the  vacation  following 
(^^ffc^mber  6th,  1850),  delivered  the  judgment  of  the 
Court 

Oa  this  special  verdict  we  are  of  opinion  that  the 
'^ssors  of  the  plaintiff  are  entitled  to  our  judgment 

First,  we  have  to  examine  their  claim  to  one  twelfth 
of  the  fireehold  property  contained  in  the  devise  to 
Eti^€JbeUi  Maria  DcUey.  This  depends  upon  the  limi- 
^tiow  over,  in  case  all  the  children  of  Elizabeth  Maria 
Bhould  die  under  the  ages  specified,  or  if  she  had  none. 
If  valid,  in  the  events  which  have  happened  this  would 
▼est  one  third  in  Ann  Dolleyy  and,  on  her  death,  the 
twelfth  daimed  in  Mrs.  Evers  (late  Mary  Ann  Dolley)^ 
one  ofthe  lessors  of  the  plaintiff. 

On  the  part  of  the  defendant,  who  claims  under  the 
eldest  son  and  heir  at  law  of  the  testator,  it  is  first  con- 
tended that  the  limitation  is  void  because  it  could  only 
^^e  effect  by  way  of  executory  devise,  and  that  the 
executory  devise  would  be  bad  as  being  too  remote.     If 
'^^^^abeth  Maria  had  died  leaving  children,  this  objection 
^oial^  i^yQ  |)^Q  fg^il .  fQp  „pQj^  j^gf  death  the  property 
^oold  have  vested  in  them  as  tenants  in  common  in  fee, 
*^^^^<^ing  to  the  decieaon  of  this  Court  upon  this  very 
^1  in  Doe  dem.  DoUey  v.  Ward  (a).     The  subsequent 
^'^itatioD,  therefore,  could  only  have  taken  effect   by 
^y  of  executory  devise :  and,  as  the  gift  over  was  upon 
^  death  of  the  children  of  Elizabeth  Marian  if  a  son 

(a)  9  A.^E.  582. 


Chalub. 
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Volume  XVI IL  or  SODS,  under  the  age  of  twenty  three,  or^  if  a  daughter 
^        '^     or  daughters,  under  the  age  of  twenty  one,  this  would 
^^erT*      ^^^^  heen  contrary  to  the  rules  against  perpetuities,  and 
^-  void.     But,  in  the  event  which  happened,  the  contingent 

remainder  to  the  children  of  Elizabeth  Maria  never  took 
effect,  she  never  having  had  a  child.  And  the  question 
is  whether,  in  this  event,  the  subsequent  limitation  may 
not  take  effect  as  a  contingent  remainder,  supported  by 
the  life  estate  of  Elizabeth  Maria^  and  vesting  imme- 
diately on  the  determination  of  that  life  estate. 

Although,  where  a  fee  is  given  by  a  vested  limitation  ^ 
a  remainder  upon  it  must  be  an  executory  devise,  and, 
if  it  be  too  remote,  this  and  all  subsequent  remainder 
are  void,  if  a  fee  be  limited  in  contingency  and  the 
estate  is  given  over  upon  a  contingency  devesting  the 
fee,  if  the  fee  so  limited  never  vests,  the  gift  over  takes 
effect  as  a  contingent  remainder.  ^'  It  may  happen,  that 
an  estate  may  be  devised  over  in  either  of  two  events; 
and  that  in  one  event  the  devise  may  operate  as  a  con- 
tingent remainder,  in  the  other  as  an  executory  devise. 
This  is  the  language  of  Bayley  J.  in  Doe  dem.  Herbert  v. 
Selby  (a),  a  case  which  seems  to  us  to  govern  the  present. 
There  the  testator  devised  freehold  property  to  his  son 
George  for  life,  and,  ^*  after  his  decease,"  *^  unto  all  and 
every  the  child  and  children  of  my  said  son  George^ 
^'  and  their  heirs  for  ever,  to  hold  as  tenants  in  common." 
^^  But  if  my  said  son  George  should  die  without  issue, 
or  leaving  issue,  and  such  child  or  children  should  die 
before  attaining  the  age  of  twenty  one  years,  or  without 
lawful  issue ;  then  I  give  and  devise  the  same  estates  unto 
my  said  son  Thomas^  my  daughter  Ann  SotUhem,  and 

(a)  2  B.^a  926.  930. 


n 
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®y  aon  in  law,  WUUam  Duke,  and  their  heirs  for  ever,   QueerC$  Bench. 

to  hold  as  tenants  in  common,"      Now,  H  George  had       [^^^^0^ 

J'ed  leaving  children,  the  fee  would  immediately  have      ^ever^' 

vested  in  thera,  and  the  limitation  over  to  Tliomas.  Ann      ^  "- 
-  Chalus. 

ana  fFUHam  Duke  could  only  have  taken  effect  as  an 

executory  devise.     But  the  Court  of   King's    Bench 

dearly  held  that,  as  George  died  without  having  had  a 

d^Ud^  the  limitation  over  was  to  be  construed  a  con- 

^"^gent  remainder.     The  question  arose  from  George  in 

"^^s   lifetime  having  suffered  a  recovery.    In  the  event 

^tich  happened,  if  the  limitation  in  favour  of  Thomas^ 

-^t  and  fFilUam  Duke  was  to  be  taken  as  a  contingent 

'^'Hainder,  it  was  barred  by  the  recovery ;  but  if  as  an 

executory  devise,  it  was  not.     Bayley  J.,  presiding  here 

>n   the  absence  of  Lord  Chief  Justice  Abbott^  said:  "If 

^earye  had  left  a  child,  a  determinable  fee  would  have 

^est^d  in  that  child,  and  then  the   devise  over  could 

^^ly  have  operated  as  an  executory  devise.     But  George 

^ving  died  without  having  had  a  child,  the  first  fee 

'^ever  vested,  and  the  remainder  over  continued  a  con- 

^ngent  remainder.''    Holroyd  J.  and  Littkdale  J.  fully 

^^ncurred.     And   the   consequence  followed,  that  the 

^^tnaiuder  over  to  Thomas^  Ann  and   William  Duke, 

^^ntinoing  to  be  a  contingent  remainder,  was  barred  by 

*e  recovery,  which,  destroying  the  particular  estate, 

*®^  it  without  support.     It  has  been  remarked  that  in 

^^  denu  Herbert  v.  Selbg  (a\  instead  of   saying   the 

'^'^tion  was  a  contingent  remainder  in  one  event  and 

Executory  devise  in  the  other,  it  would  be  more  ac- 

^^t^  to  say  there  were  two  alternative  remainders  in 

*  One  of  which  was  contingent  and  was  subject  to  an 


(a)  2  B.^C.926. 
^^u  zvm.  N.  8.  R 
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Volume  XV ni  ezecutory  limitadoa  in  fkvour  of  the  same  person  mb 

^        '^     would  have  been  the  obgect  of  the  alternate  remainde 

^vbbT      ®"^  whatever  may  be  the  technical  language  in  whic 

^  ^-  the  limitations  should  be  described,  it  was  decided  tha 

Challis. 

if  the  first  contingent  remainder  never  vested,  tl 
second  limitation  would  take  effect  as  a  contingei 
remainder.  This  decision,  which  is  founded  on  prii 
authorities,  and  has  never  been  questioned,  seems  to  i 
quite  suflScient  to  shew  that,  in  construing  the  will  i 
Thomas  DoUetfy  the  limitation  of  the  property  left 
Elizabeth  Maria,  after  her  children,  is  to  be  conado^ 
as  taking  effect  as  a  contingent  remainder. 

Another  objection  made  was  upon  the  language 
the  remainder  over,  '^  unto  the  child  or  children  of  x 
said  son  and  two  daughters,''  which  is  only,  in  'ezpre 
words,  *^in  case  of  the  death  of  my  said  son  or  either  o 
my  said  two  daughters  without  leaving  a  child,  if  a  sod 
that  shall  live  to  attain  the  age  of  twenty  three  years,  or 
if  a  daughter,  who  shall  live  to  attain  the  age  of  twent 
one  years,"  without  saying,  with  respect  to  his  daughte 
Ann  DoUetfy  *^  if  she  has  none :"  the  argument  beinj 
that,  as  Ann  never  had  a  child,  the  contingency  has  nc 
arisen  on  which  her  share  was  devised  to  the  children  c 
John  Dolley.  But  we  consider  it  quite  clear»  from  th 
testator's  language,  that  he  intended  this  remainder  t 
take  effect  upon  his  daughter  Ann  having  no  childrei 
in  like  manner  as  upon  her  having  children  and  dyin 
without  leaving  children  who  should  live  to  the  require 
age.  There  is  a  long  string  of  cases  to  support  tl 
doctrine  that,  if  there  be  a  gift  over  on  a  class  dyio 
within  a  particular  age,  it  takes  effect  if  that  dass  nev( 
comes  into  existence.  I  consider  it  suflScient  to  mei 
tion  the  first  of  them,  which  has  been  often  acted  opoi 
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•^(tmem  ▼•  fFesicamb  (a),  where  a  testator  bequeathed  a  Queen*t  Bench. 
term  of  years  to  his  wife  for  life,  and,  after  her  death,  to      *•        '-' 
the  oldld  she  was  then  enceinte  with,  and,  if  such  child     ^£^^118** 
slioold  die  before  the  age  of  twenty  one,  then  one  third      ^  ^-^ 
to  Li  is  wife  and  the  other  two  thirds  to  other  persons. 
Tto    wife  was  not  enceinte.     But  Lord  Harcourty  and 
afteiriirards  the  Court  of  King's  Bench  (A),  held  that  the 
heqocsts  over  took  effect. 

I^be  lessors  of  the  plaintiff  likewise  claiming  one 
^^"^Ifth  of  the  freehold  property  devised  by  the  testator 
^  li.is  daughter  Ann  Dolky,  it  was  admitted  that  this 
^l^ina  was  not  liable  to  any  objection  which  was  not 
^'iBed  against  the  former.  And,  therefore,  our  judg- 
""^^■^t  will  be  in  favour  of  the  lessors  of  the  plaintiff  for 
^^^ia  the  twelfths  which  are  claimed. 

Judgment  for  plaintiff. 

C  c*-)  1  ^g.  C5b.  Ab.  246.  (6)  GvUiver  v.  fFiekttt,  1  fFiU.  105. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

^^Wlli8  against  Doe,  on  the  several  demises  of 
Thomas  Henry  Evers  and  Mary  Ann  his 
wife,  of  the  said  T.  H.  Evers,  and  of  others. 

TERROR  was  brought  on  the  above  judgment  in  the  For  marginal 

Exchequer  Chamber.     The  case  was  argued  in  last  l^'^f' 
Miehaebnas  Vacation  (a). 

(«)  A^Miftir  27,  1S5I.  Before  Mamie,  CregeweU,  Wmiame  and 
Tatfmard  Jfl.*  vA  PhU  and  Martin  Bi.  Creuwett  J.  and  Martin  B. 
left  the  Court  at  tbe  doie  of  the  argument  for  the  defendant  in  error. 

R  2 
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▼. 

Doe  dem. 

EvEas. 


Rolt^  for   the  plaintiff  in  error  (defendant  below). 
The  case  for  the  plaintiff  below,  as  to  Ann^B  share  of  the 
property  devised  to  Elizabeth  Maria,  is  that,  upon  the 
death  of  Elizabeth  Maria  without    issue,   her  brother 
John  and  her  sisters  Sarah  and  Ann  took  each  one  third 
of  the  whole  for  life :  and  that,  upon  Ann^s  death  without 
issue,  the  two  children  of  John  took  between  them  one 
half  of  Ann^s  third,  that  is,  one  twelfth  each.     And  this 
claim  rests  upon  the  assumption  that  the  limitation  over, 
in  case  of  the  death  of  the  son  or  either  of  the  daughters,^ 
one  of  whom  is  Ann,  without  leaving  a  son  who  should 
attain  the  age  of  twenty  three  years,  or  a  daughter  wh^ 
should  attain  the  age  of  twenty  one,  can  take  efiecs 
within  the  legal  restrictions  as  to  remoteness. 

The  defendant  below  contends  that,  as  Elizabeth  hi^ 
no  child  living  at  the  death  of  the  devisor,  and  as  ttn: 
limitation  might  not  take  effect  for  twenty  three  jem^z 
if  she  had  a  son,  it  reaches  beyond  any  life  in  being  aszs 
twenty  one  years  afler  the  expiration  of  such  life;  Bjmm 
therefore,  if  the  limitation  can  take  effect  only  as  lai 
executory  devise,  it  is  bad.  But,  for  the  plaintiff  belov-« 
it  is  answered  that  the  limitation  may  take  effect  as 
contingent  remainder,  and  that  therefore  the  objectioK-'' 
as  to  remoteness  does  not  arise.  In  support  of  this^3 
argument,  reliance  is  placed  on  Cole  v.  Sewell  (a). 

First :  the  limitation  in  question  is  not  a  contingenlP 
remainder,  but  an  executory  devise.  Another  clause  in^ 
this  will  was  the  subject  of  the  decision  in  Doe  dem.^ 
Dolley  V.  Ward  {b).  There  land  was  devised,  after  the^ 
decease  of  Sarah  Ward,  "  unto  such  of  her  children  aa^ 


(a)  2  H.  JL.  Ca.  ]  86.    Affinning  the  decree  of  the  Lord  Chaacellor  o^ 
Inlamd,  in  Colt  v.  SeweH^  4  Drury  ^  Warren,  1. 

(b)  9  A.  ^  E,  5S2.    Seepp.  20l->204,aiitd. 
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slio    X30W  has  or  may  have,  if  a  son  or  sons,  at  his  or  their  Qvien*t  Bench. 
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ag^e'    ^r  ages  of  twenty  three  years,  and,  if  a  daughter  or 


claim^hters,  at  her  or  their  age  or  ages  of  twenty  one      Challib 

y^«fcj-s,  their  respective  heirs,  executors,  administrators,     ^  ***"• 

**^^     assigns,  according  to  the  nature  thereof,  as  tenants 

*"^     <^omroon :  and,  in  case  of  the  death  of  any  child  or 

^^i^lcdren  of  her  my  said  daughter,  if  a  son  or  sons, 

^**^i«r  the  age  of  twenty  three  years,  and  a  daughter  or 

^^^^ghters,  imder  the  age  of  twenty  one  years,  the  share 

^^    blares  of  each  such  child,  son  or  daughter,  so  dying, 

^^^     ^0  to  the  survivors  and  survivor  of  such  child  and 

^^^Idren,  being  a  son  or  sons,  on  his  or  their  attaining 

*^^^    said  age  of  twenty  three  years,  and,  if  a  daughter  or 

^^^hters,  on  her  or  their  attaining  the  age  of  twenty 

^  years,  and  their  heirs,  executors,  administrators,  and 

^Igos,  in  equal  shares,  as  tenants  in  common."    The 

^^^^^tion  arose,  whether  the  first  limitation  gave  estates 

^^ich  coold  vest  only  on  the  son  or  daughter  attaining 

^^  ^^  ages  named,  or  whether  the  estate  vested  immediately 

the  birth  of  the  child,  but  the  possession  was  post- 

^Ded.      On   the   former  construction,   the  limitation 

"'tDuld   have  been  void,  as  an  executorj'  devise  which 

'  ight  not  take  effect  till  the  expiration  of  twenty  three 

'^'^ars  from  the  death  of  the  tenant  for  life:  on  the  latter, 

^^t  objection  would  not  arise.     The  latter  view  pre- 

^'^led;  and  it  was  held  that  the  estate  in  fee  vested 

^ ^mediately  on  the  birth  of  the  child,  the  remainder 

V>eing  contingent  till  then.     Now  that  decision  shews 

Vhat,  in  the  present  case,  the  limitation  to  the  children 

%}i  EUzabeth  Maria  was  a  contingent  remainder  in  fee, 

which  would  become  a  vested  fee  on  the  birth  of  a  child. 

The  limitation  over,  therefore,  acts  by  way  of  cutting 

down  a  fee,  and  is  an  executory  devise.     It  is  not  the 
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VohmtXVlli.  case  of  a  contingent  remainder  with  a  double  aspect 

1__  One  event  only  is  named,  the  death  of  the  tenant  fiwr 

life  without  leaving  a  son  or  daughter  who  should  attam 
the  age  specified.  This  distinguishes  the  case  from  one 
which  is  relied  upon  on  behalf  of  the  plaintiff  below. 
Doe  dem.  Herbert  v.  Selby  (a).  There  the  devise  was 
to  G.  for  life,  remainder  to  his  children  in  fee  as  tenants 
in  common :  but,  if  G.  should  die  without  issue,  ^  or^ 
leaving  issue  and  such  children  should  die  before  attain- 
ing the  age  of  twenty  one  or  without  lavrful  issue,  thee 
over.  6r.  died  leaving  no  issue.  No  question  arose  m 
to  remoteness:  but  G.  bad  suffered  a  recovery,  whicl 
would  defeat  contingent  remainders  but  not  ezecoton 
devises :  and  it  was  held  that  the  limitation  over  createc 
a  contingent  remainder  with  a  double  aspect,  and  was 
defeated  by  the  recovery.  Had  the  event  only  of  the 
children  dying  before  attaining  the  ages  been  mentioned, 
there  would  have  simply  been  a  limitation  of  a  remainder 
in  fee  and  an  executory  devise  superseding  the  fee  up(»i 
a  particular  event.  Luddhigton  v.  Kime  {b)  and  Crumf 
dem.  fFoolleyY.  Nortoood  (c)  are  to  be  explained  similarly. 
It  is  true  that  a  person  who  dies  leaving  no  issue  at  all 
does  die  without  leaving  either  son  or  daughter  who 
attains  the  specified  age.  But  that  mode  of  the 
realization  of  the  event  is  not  pointed  at  in  the 
limitation.  Gulliver  v.  Wichett  (d)  was  referred  to  in 
the  argument  below.  In  that  case,  there  was  a  devise 
to  the  devisor*s  wife  for  life,  and,  after  her  death,  to  a 
child  of  which  she  was  supposed  to  be  enceinte  in  fee : 
and,  if  the  child  should  die  before  the  age  of  twenty  one 
without  issue,  then  over.     The  wife  was  not  enceinte  in 


(a)  2  B,^  C  926. 
(c)  7  TauH.  362. 


{b)  \  LfL  Rajfm,  203. 
(d)  1  WUs.  105. 


&  C.  3  Liv.  431 


XV.  VICTORIA.  236 

-fitcL     There  was  no  question  as  to  remoteness :  but  it  Q«eeit*«  j?mdi. 


^^^as  held  that  the  limitation  over  took  effect ;  for  that 
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-•^Tie  birth  of  the  child  was  not  a  condition  precedent,      Chalus 
l3ut  the  limitation   to  it  created  a  remainder.     The     ^  ^®™- 

EVSRS. 

:x^porter9  in  a   note^  expresses   a  doubt,  whether  the 

limitation  over  was  considered  a  contingent  remainder 

or  an  executory  devise  :  Feante,  Cant  Rem.  396.,  shews 

^l)at  it  was  treated  as  an  executory  devise,  and  that  it 

'^^onld  have  been  void  ab  initio  as  a  contingent  remainder. 

X$   therefore,  the  age  named  had  been  twenty  three 

'Aatead  of  twenty  one,  the  limitation  would  have  been 

^^ad  for  remoteness.     But  then  it  would  have   been 

px-^edsely  the  case  now  before  the  Court. 

Supposing  this  to  be  a  contingent  remainder,  it  is 

^^^^Soed  that  Cole  v.  Sewell  (a)  shews  that  the  objection 

^^      to  remoteness  cannot  arise.     It  is  true  that  Lord 

'^^'^'^imgham  does  there  say  that,  inasmuch  as  a  contingent 

^'^^^'^^lainder  must  take  effect,  if  at  all,  on  the  termination 

^^    the  particular  estate,  the  protection  afforded  by  the 

^[^^^^e  against  remoteness  is  unnecessary.     Some  surprise 

»  created  in  the  profession  by  that  language ;   for  it 

IS  conceived  that  to  limit  land  to  the  unborn  sons 

unborn  sons  violated  the  law  against  remoteness, 

'^liether  this  was  done  by  way  of  executory  devise  or  by 

By  of  contingent  remainder.     But  this  answer  to  the 

^^^jeetion  for  remoteness  can  apply  only  where  the  prece- 

^^ing  estate  is  an  estate  tail,  as  it  was  in  Cole  v.  Sewell  {a\ 

^^t  where,  as  here,  it  is  a  fee.    This  is  pointed  out  by 

^llir.  Jarwum  (On  fft/b,  vol.  2.  p.  732.)  in  his  remarks 

%m  the  language  of  Lord  Chancellor  Siigden^  in  the 

IrUk  Court  of  Chancery  (&) :   and  Sir  Edward  Sugden^ 

(a)  2H.L.Cm.  18S.  (6)   Co/e  r.  Skw^l,  A  Dr.  ^  War.  28. 
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FdumeX Fill  remarking  (in  his  Treatise  of  the  Law  of  Properhfy  as 

._ 1      Administered  by  the  House  of  Lords^   p.    120)    upon 

Mr.  JarmarCs  observationSy  appears  to  assent  to  thii 
restriction  of  the  doctrine. 

The  Court  below  seems  to  have  assumed  that  the 
character  of  the  limitation  may  be  determined  by  the 
event.  But  the  limitation  cannot  be  supported  unless  il 
was  valid  upon  every  mode  of  the  occurrence  of  the 
event  which  was  possible  at  the  time  of  the  will  first 
coming  into  operation^  that  is^  at  the  death  of  the 
devisor.  In  this  respect,  the  rule  is  the  same  as  tc 
realty  and  personalty.  Before  determining  whether  the 
limitation  takes  effect  as  a  contingent  remainder  or  an 
executory  devise,  it  must  appear  that  it  is  a  valid  limita- 
tiouy  which  must  be  determined  before  the  events  have 
taken  place.  And  this  is  so,  whether  the  vice  of  the 
limitation  be  in  the  description  of  the  event  or  in  that  of 
the  class  which  is  to  take,  as  where  it  is  expectant  upon 
the  failure  of  a  class  which  may  not  fail  within  the  legal 
time,  or  where  it  is  to  a  class  which  may  possibly  not 
come  into  existence  within  such  time.  Jee  v.  Audley\a) 
is  an  instance  of  the  application  of  this  rule,  as  to  the 
failure  of  a  class,  to  personalty :  and  there  Sir  Z.  Kenyan 
M.  R.  said  that  the  question  was,  not  whether  the  limi- 
tation was  good  in  the  events  which  had  happened,  but 
whether  it  was  good  in  its  creation.  Leake  v.  Robinson{b) 
was  a  similar  case,  including  both  realty  and  personalty; 
and  there  Sir  W,  Grant  M.  R.  upheld  the  doctrine  in 
Jee  V.  Audley  (a).  The  rule  as  to  classes  and  as  to 
events  must  be  the  same. 

In   I^ake  v.   Robinson  {b)   the  Master  of  the  Rolls 


(a)   1  Cox,  Ca,  Ch.  324. 


(6)  2  Merit,  363. 
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refused  to  split  a  bequest  to  a  class  into  bequests  to  Queen*t  Be»ek. 

diflterent  subdivisions  of  the  same  class  (a) :  and  that        ^^^^' 

^^^se  is  so  far  an  authority  against  the  attempt  here  made  to 

turn  the  executory  devise  into  an  alternative  contingent 

'^ttiainder  by  subdividing  the  one  event  named  into  two 

"^odes  in  which  it  might  occur.    In  Bull  v.  Pritchard{b) 

two  events  were  actually  named :  there  being  no  children 

^^   a   person  then  living,  or  there  being  children  who 

mould  all  die  under  twenty  three :  and  it  was  held,  by 

-"-•^ixJ  Gifford  M.R.,  that  a  limitation  expectant  upon  the 

happening  of  either  of  these  events  was  too  remote. 

The  property  there  in  question  was  leasehold.     After- 

^'axxls,  the  same  devise  was  brought  under  the  considera- 

^*^K^  of  Wigram  V.  C,  with  respect  to  realty,  in  Bull  v. 

'^^^'"i^^chard  (c);  and  he  also  held  the  limitation  over  bad 

^^^    iiemoteness.     It  is  true  that  no  attempt  was  there 

'^^Qde  to  construe  the  limitation  as  an  alternative  contin- 

K^i^t  remainder.     [WUJiama  3.     I  believe  Lord  Giffords 

^^-csision  has  been  questioned  (rf),]       In  Newman  v. 

^^^Bwmman  {e)  the  devise  was  to  all  the  children  of.  four 

^^^.uitiDg  persons  who  should  attain  the  age  of  twenty 

*^^***.    There  were  children  of  the  four  at  the  devisor's 

^^^th;  but  none  were  bom  after :  the  devise  was  held  to 

^^    ▼oid  for  remoteness.     In  Proctor  v.  Bishop  of  Bath 

^^^^^  IVeUs  (ff)  an   advowson  was  devised  to  the  first 

^•^  other  son  of  P.,  a  living  person,  that  should  be  bred  a 

^  ^"Igyman  and  be  in  holy  orders ;  and,  if  P.  should  have 


^•*)    ^  Meriv.  390.  W  1  R^^  213. 

^^    See  Bland  v.  Wittiams,  3  M^l  ^  K.  411  ;    Doe  dem.  Doihy  ▼. 
^•>   10  Sim,  61.  (9)  2  J7.  Bl  368. 
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FoimmXViiL  no  such  80D^  then  over:  P.  died  without  having  «ni 

'       son  at  all:  but  the  limitation  over  was  held  void  fa 

Chalus      remoteness.     Yet  there  it  might  have  been  said,  as  wd 
^w^      as  it  can  be  said  here,  that  the  event  of  P.  dying  withon 
leaving  any  son  at  all  was  one  event  upon  which  a  gm 
limitation  might  be  ezpectanL 

In  the  Court  below  the  distinction  seems  to  hav 
been  lost  sight  of  between  the  questions  whether 
limitation  is  valid^  and  how  a  limitation,  if  valic 
is  to  be  applied.  The  former  is  the  question  hen 
But,  in  cases  raising  the  latter  question,  it  may  b 
that  the  complex  event  will  be  considered  as  involvic 
several  alternative  events ;  so  that,  for  instance,  if  land  " 
given  to  A.*s  son  on  his  attaining  twenty  one,  and,  if  ~ 
son  of  ^.  attain  twenty  one,  then  over,  that  the  limitati. 
over  may  take  eflfect  if  A.  has  no  son  at  all.  The  lia 
tation  is  there  good  from  the  first ;  but  it  will  be  apfp 
cable  according  to  the  event.  But  the  event  canxi 
determine  whether  the  limitation  be  valid :  that  must  b 
ascertained,  one  way  or  the  other,  the  moment  the  wii 
comes  into  operation.  Thus,  under  the  old  law,  i 
limitation  expectant  upon  the  death  of  A.  without  issue 
inasmuch  as  this  was  construed  to  mean  the  failure  o 
A.^a  issue  at  any  time,  was  too  remote :  and  it  was  no 
made  good  by  A.  dying  without  issue.  And  it  was  wit! 
the  view  of  partially  remedying  this  that,  by  stat  7  fF.  > 
&  1  Vict  c.  26.  8.  29.,  it  was  enacted  that  such 
limitation,  unless  a  contrary  intention  should  appear  (a 
there  described),  should  be  construed  to  mean  a  &ilui 
of  issue  in  the  lifetime  or  at  the  death  of  the  part 
named. 

Further,  those  cases  are  inapplicable  where  two  cor 
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tingencies  are  expressly  named,  upon  one  of  which  only  Qneen't  Bench. 
a  valid  limitation  can  be  expectant,  and  the  construction 
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is  as  if  such  one  only  had  been  named.     L<mghead  dem.      Chalub 
^Ba/pkxM  V.  FheJfz  (a)  is  such  a  case.      There,  if  the     ^^J*  ^•"' 
event  occur  upon  which   the  limitation  may  be  well 
limited,  the  limitation  takes  effect,  because  it  was  so  far 
valid  from  the  very  first 

Afalins,  contra.  It  is  true  that  the  limitation  cannot 
be  construed  by  the  event:  the  event  shews  only  who  is 
to  take. 

It  is  an  established  rule  that,  wherever  a  limitation, 
^'Hich  would  be  bad  as  an  executory  devise,  can  be 
^^pported  as  a  contingent  remainder,  this  construction 
*4iall  be  adopted.     That  rule  was  recognised  in  Cole  v. 
^^«0€fl  (&).     If  an  esute  were  limited  for  life  to  an 
^*^l^cm  son,  and  afterwards  to  his  son,  the  last  limitation 
^^^t:ild  be  bad,  because  it  might  not  take  effect  within 
Mity  one  years  after  lives  in  being.     But,  if  the 
oter*  limitation  were  immediately  expectant  upon  an 
^^^te  tail,  it  would  be  construed  as  a  contingent  re- 
minder, and  be  valid,  since  the  tenant  in  tail  might 
_      ^^XMC  of  the  whole  estate :  and  so  it  would  be  if  the 
^^^^tation  were  expectant  upon  a  series  of  lives  all  in 
^^Sstence ;  for  then  the  limitation  might  be  defeated  by 
^^<«  d^truction  of  the  life  estate.  The  attempt  to  restrict 
^^^^  rule  &iled  in  Cok  v.  SeweU{b):  and  the  language 
^^  Sir  Edward  Sugden  in  that  case,  in  the  Court  below, 
^    very   strong  (c).     The    limitation    over,   by    which 
^^^  lessors  of  the  plaintiff  here  claim,  b  substantially  the 

(«)  2  If.  Bt  704.  See  judgment  in  Crump  dem,  WooUe^  v.  Norwood, 
^   Tmm,  372.     Goring  ▼.  Howard,  16  Sim,  395. 

(*)  2H.  L.Ca.  186.  (c)  4  Dr.  ^  War,  28. 
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VohmuXViiL  same  as  that  in  Doe  dem.  DoUey  v.  Ward  (a).     There, 

1862 
1__  in  the  event,  the  remainder  to  the  children  of  Sarah 

was  vested :  here  the  remainder  to  ^Ttn's  children,  havi 

been  contingent  up  to  her  death,  fails :  if  she  had  lei 

children,  they  would  have  taken  a  vested  interest.     Th( 

limitation  depends  upon  a  contingency  with  a  doubli 

aspect,  as  in  Luddington  v.  Kime  (b) ;  here,  as  there,  on< 

of  the  contingencies  must  be  determined  on  the  expiratio* 

of  a  life  in  being.     The  point  was  in  fact  decided  in 

dem.  Herbert  v.  Selby  (c).     It  is  true  that  nothing  thei 

turned  on  the  question  of  remoteness ;  but  it  was  decid 

that  a  recovery  by  the  tenant  for  life  barred  the  limit: 

tion  over:  which  shews  that  here  Anrij  by  sofTerin^ 

recovery,  might  have  defeated  the  estates  limited  ov  « 

Cartoardine  v.  Carwardine  (d)  is  an  instance  of  construL 

a  limitation  as  a  contingent   remainder  rather  than  a 

springing  use.     In  Gulliver  v.  Wickett  (e)  the  devise  /     — ^*^ 

the  supposed  child  created  a  vested  estate,  because  ^^     ^ 

child  of  the  devisor  would  be  living  either  at  the  devisor^i^ 

death  or  within  the  period  of  gestation :  the  limitatioi 

over  was  therefore  an  executory  devise :  that  principle^ 

is  inapplicable  here.     In  Festing  v.  AUen  (g)  land  was 

devised  to  3/.,  "  and  from  and  after  her  decease,  to  the 

use  of  all  and  every  the  child  or  children  of  her"  •*  who 

shall  attain  the  age  of  twenty  one  years:**   M.  died, 

leaving  children  all  infants :  it  was  held  that  the  devise 

to   her   children   was  a  contingent   remainder,  whidiM^ 

failed  by  reason  of  the  failure  of  the  particular  estat^^^ 


(a)  9^.^^.582. 

(c)  2B.^C,  926. 

(d)  Feame,  Comt.  Rem,  388. 
(«)  1  mu.  106. 


(fr)  1  Ld.  Ragm.  203.     S.  a  Z  Uw,  431 

S.  a  1  Edem'M  Ok.  Co.  27. 

(y)  12  3f.  ^  r.  279. 
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before  such  remainder  could  vest     The  Court  there  Queen'M  Bench, 

a<7^^  in  conformity  with  Mussel  v.  Buchanan  (a).     In 

.^^m^H  7.  Pritchard  (i)  it  seems  to  have  escaped  notice 

^bci.t  the   limitation   might   be   supported  as  a   contin- 

^<^int  remainder:  the  point  was  not  made.    In  Proctor  v. 

JSd^hop  of  Bath  and  Wells  (c)  the  limitation  was  neces- 

^a^irily  construed  as  an  executory  devise,  there  being  no 

psLSticular  estate   which  could  have  supported  a  con- 

t.lnKent  remainder. 

Xnt  here  it  is  suggested  that  the  complex  event  of 

-^nn  leaving  no  children  who  should  attain  the  specified 

^9^8  cannot  be  considered  as  comprehending  the  two 

events;   dying  without   leaving  children,   and  leaving 

<^iiiJdren  who  should  all  die  within  the  specified  ages. 

*  «ie  events,  however,  are  distinctly  designated  in  the  pre- 

^^"^^ing  limitation  to  Elizabeth  Maria  and  her  children : 

is  very  improbable  that  ^the  testator  meant  to  make 

^•M&rent  dispositions  in  the  two  cases.     In  Murray  v. 

^^^^^^{d)  a  gift  was  limited  upon  the  event  of  the  testatrix 

^'^ing  but  one  child  living  at  the  time  of  her  death: 

^^^  Sir  W.  Grant  M.  R.  held  that  this  comprehended 

^^^^     event  of  the  testatrix  dying  childless.     A  similar 

^IJ^^^^^trine  may  be  collected  ttom  Feamcy  Cont.  R.  510., 

Y.  Westcomb{e\  Machinnon  v.  Sewell(ff\  Wilson 

-^Hiount  (A),  Meadows  v.  Parry  (t).     [Maule  J.     Cases 

not  wanting  in  which  the  exact  form  of  words  has 


it 


^  «)  2  O.  ^  Ji:  561.     S.C.4  TViwA-  384. 
^  «)  5  Han^  567.  (c)  2  H,  Bl  358. 

^lO  3  Kcf.  ft*  ir.  313.  (e)  1  Eq.  Co,  Abr.  245. 

Kj)  5  Sim,  78,  boforo  Shadmdl  V.  C. ;  2  MyL  ^  K.  202,  before  Lord 

<A)  1  Bm9.  397.  (l^  1  Vc  ^  B,  124. 
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VohmuXViiL  determined  the  interpretation  of  the  dcTiae.    WWkmi  ^^ 

1 852 
:__  referred  to  Doe  dem.  BlakisUm  v.  Haskwood  (a).] 

CHALLI8  i^  jg  ^j.^^  ^jj^^^  ^  ^^  decided  in  Leake  v.  RcbmsmiS^'  ^ 

Doe  denu     jf  ^^^pg  fj^  ^  devise  to  a  class,  comprehending  some  wb 
cannot  take,  the  gift  cannot  be  divided  into  two  ( 
one  capable  and  the  other  incapable.    But  the  limitaido^^^*^ 
here  contemplates  two  distinct  events,  that  there  sho 
be  no  children,  or  that  there  should  be  children  1 
vested  interests  afterwards  defeated. 

Cases  respecting  bequests  of  personalty  cannot  safely 
be  applied  to  the  determination  of  this  question.  Th^  -  "^ 
rule  as  to  remoteness  is  not  there  qualified  by  th^  '^  ^ 
possibility  of  defeating  a  limitation,  however  ren 
which  may  take  effect  as  a  contingent  remainder.  Jis 
V.  Audky  (c)  and  Newman  v.  Newman  (d)  were 
personalty. 

RoU^  in  reply.     It  is  impossible  to  select  in  this  lim 
tation  any  words  upon  striking  out  which  there  will 
left  a  limitation  upon  the  event  of  Ann  dying  witho^ 
children.     The  cases  which  have  been  cited,  in  wb 
events  not  named  have  been  introduced  in  older 
to  express  a  presumed    intention   of  a  testator, 
dangerous  precedents :  a  safer  principle  was  acted  o{ 
in  JDoe  dem.  Blakistan  v.  Hadewood  (a),  where  WHUb 
Barber  {e)  was  overruled.     [Maule  J.  referred  to  Mongf"""^ 
penny  v.  Bering  (jr).]     It  will,  however,  be  found  thJi^^ 
these  cases  were  instances^  of  applying  of  a  limitation 

(a)  10  Com.  B.  544.  (ft)  2  Mkrw.  363.  »0. 

(e)  1  Car,  Ca.  Ch,  324.  (d)  10  Sim^  51. 

(e)  6  Burr.  2703. 

(g)  2  De  G.  Afoeit.  ^  G,  145 ;    7  Hart,  668;    16  it  «•  r.  418; 
9  Om,  B.  700. 
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ralid.  in  itself  not  of  modifying  one  which  was  void  for  gMw*«AmeA. 
»motcnc8B.  [PkUt  B.  Where  was  the  remainder  at  ^^^^' 
^e  time  of  the  death  of  Ann  f]  Up  to  the  time  of  her 
^^c^t.]),  there  was  a  contingent  remainder  to  her  possible 
chilclren;  on  her  death  without  children  this  failed; 
^■^d^  there  being  no  limitation  expectant  on  the  event 
of  Her  so  dying,  the  limitation  to  her  brother's  children 
^^3  .expectant  upon  limitations  which  are  admitted  to 
**^  bad  for  remoteness. 

1^  role  as  to  inferring  contingent  remainders  has 

*>^«Ti  stated   rather    too  strongly  on    the  other  side. 

-Iv^stead  of  saying  that,  where  a  limitation  can  be  con- 

•trxxed  as  a  contingent  remainder,  it  must  be  so  con- 

^^''^^^ed,  it  would  -seem    more  correct  to   say  that,  if 

^tther  construction  be  equally  obvious,  and  there  be  a 

B^^^>d  particular  estate,  the  limitation  will  be  construed 

^^  9  contingent  remainder.     But,  when  in  a  given  event 

^^^ich  may  happen  it  must  be  an  executory  devise,  the 

^^^«  does  not  apply. 

Cur.  adv.  vulL 


^Aldebson  B.,  in  this  vacation  {February  2d),  delivered 
^^^  judgment  of  the  Court 

This  is  a  writ  of  error  upon  the  judgment  of  the  Court 
^^  Queen's  Bench  upon  a  special  verdict 

This  was  an  action  of  ejectment,  brought  to  recover 
^Hie  twelfth  part  of  certain  property  devised  by  the  will 
^  one  Thomas  DoOey  to  his  daughter  Elizabeth.  The 
WsBon  of  the  plaintiff  were  Mary  Ann  Evers  and  her 
Husband,  she  being  one  of  two  children  otJohn  Dolleyf 
the  son  of  the  testator. 

The  testator  had  four  children,  John^  Sarahs  Ann  and 
EUxabeih:  and,  by  his  will,  dated  12th  June  1819,  he 
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Volume  XFiiJ.  gave  the  property  (the  one  twelfth  of  which  is  now  in 

L_.   question)  to  trustees  during  the  life   of  his  daughter 

Elizabeth^  in  trust  for  her  separate  use,  and^  after  her 
decease,  he  gave  the  same  to  such  children  as  she  might 
have,  if  a  son  or  sons,  who  should  live  to  the  age  of  twenty 
three  years,  and,  if  a  daughter  or  daughters,  who  should 
live  to  the  age  of  twenty  one  years,  their  heirs  and 
assigns,  as  tenants  in  common.  He  then  provided  for 
the  disposition  of  the  property  in  the  event  of  one  or 
more  of  the  children  of  Elizabeth  dying,  leaving  others 
or  another  surviving.  He  then  proceeded  thus:  "Li 
case  all  the  children  of  my  said  ABXx^ier  Elizabeth  Maria 
shall  die,  if  a  son  or  sons,  under  the  age  of  twenty  three 
years,  or,  if  a  daughter,  under  the  age  of  twenty  one 
years,  or  if  she  has  none/*  I  give  the  said  property  &c 
unto  the  said  trustees,  during  the  respective  lives  of  my 
son  John  and  my  daughters  Sarah  Ward  and  Aim 
Dolleyj  upon  trust  for  the  use  of  Jb/in,  and  the  separate 
uses  of  Sarah  and  Ann^  during  their  lives,  in  equal 
shares;  ''and,  upon  the  decease  of  my  said  son  and  two 
last  named  daughters,  I  give  the  share  of  such  of  them 
so  dying  unto  his  or  her  children,  if  a  son  or  sons, 
living  to  attain  the  age  of  twenty  three  years,  and,  if  a 
daughter  or  daughters,  living  to  the  age  of  twenty  one 
years,  his,  her  and  their  heirs,  executors,  administrators 
and  assigns  ;**  if  more  than  one,  as  tenants  in  common. 
"  And"  (the  part  of  the  devise  upon  which  the  question  -j 
depends), ''  in  case  of  the  death  of  my  said  son  or  either  of3 
my  said  two  daughters  without  leaving  a  child,  if  a  son,.^ 
who  shall  live  to  attain  the  age  of  twenty  three  years,  or^ 
if  a  daughter,  who  shall  live  to  attain  the  age  of  twent^^ 
one  years,  I  give  the  part  and  parts  such  children  oi^ 
child  would  be  entitled  to  as  aforesaid  unto  the  child  < 
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children  of  my  said  son  and  two  daughters  having  issue, 
i^  a  son  or  sons,  living  to  the  age  of  twenty  three  years, 
*^<1»  if  a  daughter  or  daughters,  living  to  attain  the 
*go  of  twenty  one  years :  if  two  of  my  said  last  named 
children  have  such  children  or  child,  to  them,  his  or  her 
"^irs,  executors,  administrators  and  assigns,  as  taking  in 
^^tial  shares  from  his  or  her  father  or  mother,  his,  her 
*^ci  their  heirs,  executors,  administrators  and  assigns." 

Elizabeth  died  in  August  1838,  having  been  married, 

'^iit    never  having  had  a  child.     Upon  her  death,  her 

^'"other  and   two  sisters   took   each   one  third  of  the 

propierty  devised  to  her  as  above.     In  March  1847  Ann 

^'^cl,  having  been  married,  but  also  never  having  had  a 

child.     And  thereupon  Mrs.  Evers,  being  one  of  two 

children  o{  John,  and  being  twenty  one  years  of  age, 

cl^ijued  one  twelfth  of  the  property  devised  to  Elizabeth, 

'^sifiting  that,  upon  the  event  which  had  happened,  the 

^'^^c>  children  of  John  became  entitled  to  half  of  the  one 

^t^i.x>d  of  the  property  devised  to  Elizabeth  which  had 

^^^■xie  to  Ann  upon  her  death,  and  that  she,  as  one 

^*"     them,  was  entitled  to  the  half  of  this  half,  or  one 

^'^^^Ifth  of  the  whole. 

-A  special  verdict  was  found,  which  stated  the  above 
^cts:  and  judgment  was  given  by  the  Court  of  Queen's 
*^«ch  for  the  lessors  of  the  plaintiff.  And  upon  this 
Judgment  the  present  writ  of  error  is  brought. 

This  Will  came  under  the  consideration  of  the  Court 
.Queen*8  Bench  in  the  case  of  Doe  dem.  Dolley  v. 

tor 

^'rf(fl):  and  both  parties  acquiesce,  and,  as  we  think, 
^^t  correctly,  in  the  propriety  of  that  decision. 

^e  are  to  take  it,  therefore,  as  clearly  established  that 
y  this  will  the  testator  gave  an  estate  for  life  to  his 

(a)  OA.^E,  582. 
^OU   XVIII.    N.    S.  8 


Queen**  Bench, 
1852. 
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ro/iime  AT///,  daughter  Elizabeth^  with  a  contingent  remainder  in  fee       ^ 
"  to  her  unborn  children^  which,  on  the  birthofadiWi       * 

Challis     became  a  vested  remainder  in  fee;  and  that,  oponsoA 
^EvkI"^"'     ^^''^  ^^  children  being  born,  but  failing,  if  iwk,to 
attain  twenty  three,  and,  if  female,  twenty  one,  then  I* 
gave  Elizabet/is  share  over  by  an  executory  devise  to  W 
other  three  children  equally.     Now  it  is  clear  that  to 
executory  devise  over  would  be  void   as  too  remote- 
But  in  this  part  of  his  will  the  testator  also  provided, bj 
a  distinct  and  separate  clause,  that,  if  EKzabetk  dionlA 
have  no  children,  the  property  devised  to  her  should  gP 
over  in  like  manner  to  his  three  remaining  childr^ 
Now  in  that  event  (which  happened)  the  contingelJ^ 
remainder  to  EUzahetlCs  children  never  vested ;  and  ^ 
the  devise  over  took  effect,  not  as  an  executory  devi^* 
but  as  a  good  contingent  remainder  to  the  three  otb^ 
children  of  the  testator,  one  of  whom  was  the  testato"^' 
daughter  Ann. 

In  the  event  therefore  which  has  happened,  t^ 
devise  was  one  to  Elizabeth  for  life,  contingent  f^ 
mainder  to  her  unborn  issue  (which  failed),  contingcr  ^ 
remainder,  as  to  one  third,  to  Ann  for  life,  with  a  co"^ 
tingcnt  remainder  in  fee  to  Ann's  unborn  issue,  to  b^^ 
come  vested  on  the  birth  of  a  child,  and  with  the  devi^ 
over  (on  which  the  present  question  turns)  in  favour  ^ 
the  children  of  her  surviving  brother  John  and  «8l^ 
Sarah.  Now  Ann  died  never  having  had  a  child ;  anC^ 
consequently,  the  contingent  remainder  in  fee  given  t^ 
her  children  failed. 

We  must  look  therefore  at  the  terms  of  the  devised 
over. 

They  are  as  follows :  ^'  In  case  of  the  death  of  my  said 
son  or  either  of  my  said  two  daughters  without  leaving  a 
child,  if  a  son,  who  shall  live  to  attain  the  age  of  twenty 
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or,  if  a  daughter,  who  shall  attain  the  age  of  Qveen*a  Bench. 
years,  I  give  the  part  and  parts  such  children  * 

lid  be  entitled  to  as  aforesaid  unto  the  child  or 
my  said  son  and  two  daughters  having  issue^ 
sons,  living  to  the  age  of  twenty  three  years, 
iiighter  or  daughters,  living  to  attain  the  age 
one  years;  if  two  of  my  said  last  named 
ve  such  children  or  child,"  &c. 
•e  there  are  not  the  two  events  which  were 
md  distinctly  mentioned  in  the  former  devise 
I  event,  if  she  shall  have  no  children,  is  not 
in  terms  at  all. 

3Stion  between  the  parties  is,  whether  this 
r  be  void  or  not.  It  may  be  well  admitted 
stator  intended  to  include  in  these  words  two 
St,  the  event  of  Ann  having  no  child  at  all ; 
ily,  if  she  never  had  a  child,  she  must  die 
iving  a  son  who  could  attain  twenty  three  or 
who  could  attain  twenty  one ;  but,  secondly, 
tended  to  include  in  these  same  words  the 
event  of  her  having  a  child  and  that  child 
Bv  the  prescribed  age.  This  second  event  is, 
to  all  the  cases,  too  remote  an  event  to  take 
^rding  to  law.  The  fii*st,  if  it  stood  alone,  is 
e  thing  to  be  settled  is  the  principle  upon 
Court  is  to  act. 

irst  place,  it  seems  established  that  the  time  to 
[le  will  is  at  the  testator's  death.  The  devise 
gal  at  that  time,  to  oust  the  heir  at  law.    Now, 
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Vf}iumeXFIJL  Originally,  would  have  been  valid :  but  it  ought  to  I 

'^'       shewn  that  the  devise  of  the  testator  must  be  valid  an 

Chai.ms  j^g^i  jj^  j^ji  jjj^  events  contemplated  by  him. 
Doo  dcm.  This,  we  think,  is  the  principle  contained  in  t\ 
passage  of  Sir  fV,  GranVs  judgment  in  Leake  v.  Bdbi\ 
son  (a),  in  which  he  says :  "  Executory  devise  is  itsc 
an  infringement  on  the  rules  of  the  common  law,  and 
allowed  only  on  condition  of  its  not  exceeding  certa 
established  limits."  In  a  devise  to  a  class,  therefoa 
the  Courts  do  not  split  the  devise  into  its  parts  and  g; 
effect  to  the  legal  part  of  it.  For  this,  says  Sir  W.  Grcz 
is  to  make  a  will  for  the  testator.  lie  says:  '*I@ 
my  property  to  the  whole  of  this  class."  It  may" 
that  the  persons  to  whom  he  is  not  permitted  by  law 
give  it  are  the  very  persons  in  favour  of  whom  he  . 
eludes  the  whole  class  in  his  bounty :  and  therefore, 
splitting  the  devise  into  its  parts,  you  may  perBav 
violate  his  will,  even  as  to  those  to  whom  you  give 
If  he  separates  the  devises  himself,  it  is  not  so.  Her 
the  meaning,  and  the  true  meaning,  of  this  clause  is,  jT 
every  event  which  can  happen  in  which  Ann  dies  leavim 
no  child  who  if  male  attains  twenty  three  or  if  femal 
twenty  one,  I  give  the  estate  over.  That  is  what  h 
says,  and  what  he  means.  He  includes  all  these  event 
ill  one  class.  Some  arc  legal,  some  illegal.  How  is  th 
Court  to  separate  these  events,  which  the  testator  hs 
expressly  joined  together,  without  making  a  will  ft 
him? 

The  principle,  therefore,  seems  to  be  against  splittin 
such  a  devise  when  we  are  considering  the  qaestics 
whether  it  is  a  legal  one.  Now  this  question,  it  is  cofl 
ceded,  must  l)e  determined  as  on  reading  the  will  at  tl 

(<i)  2  Meriv,  390. 
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instant  of  the  testator's  death.     Do  the  cases  cited  affect   Queen's  Ben 

^l^is  principle?  __l!!ri 

On  looking  at  them,  we  find  that  in  all  of  them  the       Cuallis 

devise  in  any  event  was  legal,  and  that  it  was  competent      ^^  ^^^ 

^o  the  testator  to  make  it.     In  Jo7ie8  v.  Wesicomb  (a), 

the  case  on  which  the  Court  of  Queen's  Bench  pro- 

*^^ded,  this  was  so.     That  was  a  bequest  to  the  wife  for 

"fe,  and,  after  her  death,  to  the  child  with  which  she 

^as  supposed  enceinte,  and,  if  such  child  should  die 

"cfore  twenty  one,  then,  as  to  one  third,  to  his  wife,  and 

^^o  thirds  to  other  persons :  and  it  was  held,  the  wife 

'^^t   being  enceinte,  that  the  bequest  over  took  effect. 

***^t,  if  the  testator  had  distinctly  expressed  all  that  the 

^^Urt  held  to  be  included  in  the  words  he  used,  the 

'"'t^ole   would  have   been   still   legal.     This  is   not  an 

'^^^thoriiy^  therefore,  for  splitting  a  devise  and  giving 

^**V*ot  to  the  legal,  rejecting  altogether  the  illegal  part 

^*"     it.      Gulliver  v.   Wickett  (b),  which  is  in  truth  the 

^^*^«  case,  only  applying  the  will  to  real  estate,  is  to  the 

^^*^c  effect.     And  the  observations  of  the  Court  in  this 

^"^^^r  case,  as  to  the  validity  of  the  executory  devise 

^"^i",  if  it  took  effect   as-  an    executory   devise,   were 

^^^t^crial  if  this   necessity   for   the   devise   being   legal 

"^     all-  the  contingencies   contemplated  by  the  testator 

^^^    the  true  principle   on   which   the  Court  acts,  and 

*^^y  reconcile   the   observations  of  Mr.  Fearne  {Cont. 

'^^    p.  396)  witli    those   of  Bayley  J.    in    Doe  dem. 

^^^nis  V.  Howell  (c).     Meadows  v.  Parry  (rf)  is  to  the 

^*^e  effect     These  cases  are  fully  explained  and  put 

^n  a  very  clear  principle  by  Sir  fV.  Grant  in  Murray 

•  "^Ofus  (e).     They  shew,  no  doubt,  that  the  existence 

(«)  1  Eg.  Ca,  Ahr.  215.  (6)    1  WiU.  105. 

(c)  10  B.  ^  C,  191.  200.  (d)    1  res.  ^  B.  124. 

(«)  3  Vts.  ^  B.  319. 
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VoiunuXViiL  and   failure  of   the   children  to  whom    the   provisioni 
1852 

limited  is  made  is  not  in  all  cases,  and  was  not  in  thesi 


HALLI8  cases,  a  condition  precedent  to  the  devise  over.  Bu 
I^  dem  ^ii^y  gijg^  jjQ  more,  and  do  not  at  all  apply  to  the 
question  now  before  the  Court,  whether,  if  one  of  thi 
contingencies  be  illegal,  the  single  devise  which  includes 
that  contingency  with  others  becomes  void.  If  Lad} 
Bath  had  separately  stated  in  her  will  the  two  cott 
tingencies,  in  either  of  which  Mrs.  Markham  was  to  take 
each  would  have  been  legal ;  and  the  Court  held  that 
her  including  them  in  one  expression  made  no  difference 
It  is  like  expressing  the  individuals  of  a  class,  all  o 
whom  can  legally  take,  and  including  all  those  indi 
viduals  in  a  class  which  is  good.  But  the  reverse  is  inn 
if  some  of  the  individuals  cannot  legally  take.  There, 
if  expressly  named,  the  will  is  carried  partly  into  effect 
If  classed,  it  is  void  altogether. 

Suppose  that  this  had  been  the  limitation  in  a  deed : 
To  Ann  for  life,  remainder  to  her  children  in  fee,  and] 
if  she  have  none  who,  if  a  male,  attains  twenty  three,  or, 
if  a  female,  attains  twenty  one,  then  over:  it  is,  we 
apprehend,  clear  enough  that  such  a  limitation  ovei 
would  be  void  altogether  at  the  common  law.  It  ma^ 
however,  says  ^v.Fearne  {Cant  R,  p.  373),  be  good  ii 
a  will,  or  by  way  of  use,  upon  a  contingency  to  happe: 
within  a  reasonable  period.  Now,  if  so,  must  the  cor: 
tingency  here  so  happen  ?  We  think  not :  for  it  miB 
go  beyond  the  time  allowed  by  law,  if  the  natural  wm 
full  effect  be  given  to  the  words  of  the  testator. 

For  these  reasons,  we  think  that  the  judgment  of  t~l 
Queen's  Bench  must  be  reversed. 

Judgment  reversc=^ 
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CASES 

ARGUED  AND  DETERMINED 


QueeH*i  Bench. 

1852, 


THE   QUEEN'S   BENCH, 


EASTER     TERM, 

XV.  VICTORIA. 


^^     Judges  who  usually  sat  in    Banc   in    this  Term 


were : 


Lord  Campbell  C.  J. 

WlOHTMAN  J. 


Erle  J. 
Ceompton  J. 


T^he  following  rule  was  read  in  Court,  April  27th. 

^  the  Queen*8  Bench. 

Easter  Term,  15  Victoria,  1852. 

-^SQULA  Generalis.     It  is  ordered  that,  whenever 

^    defendant  shall  be  required  by  law  and  the  practice 

^^    tills  Court  to  give  recognizance  to  appear  and  answer 

^    ^ny  indictment  found  in  this  Court,  or  removed  or 

^^    be  removed  into  the  same,  it  shall  be  added  to  the 

^^^diiion  of  every  such  recognizance  That  the  defend- 

^^t   shall  personally  appear  from  day  to  day  on  the  trial 

^^    such  indictment,  and  not  depart  until  he  shall   be 

^^chaiged  by  the  Court  before  whom  such  trial  shall 

^    had:    Unless  the  Court,  or  a  Judge,   shall    think 

^  to  dispense  with  such  additional  condition. 

By  the  Court. 
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V^unuXVUI, 
1852. 


Thunday, 
April  I5tb. 


Lane  against  Hill. 


A  plaintiff  A  SSUMPSIT.     1st  count  on  a  banker's  cheqi 

cannot  recover    xjL  t_  •  i_ 

on  an  account  26/.  55.,  made  by  defendant,  and  of  which  pi 

shewing  some  was  bearer.  2d  count  for  30i  for  money  found 
cific'amo^unr  ^"®  ^'"0°™  defendant  to  plaintiff  on  an  account 
rrliTgi"  between  them. 

Pleas.     1.  That  defendant  did  not  make  the  cl 

in  manner  and  form  &c. 

thereon. 


2.  Non  assumpsit. 


On  the  trial,  before  Erie  J.,  at  the  sittings  in  Mid 
after  last  Michaelmas  term,  the  plaintiff  failed  i 
proof  of  the  cheque,  it  being  post-<lated:  but,  to 
an  account  stated,  he  put  in  the  following  letter,  rec 


''  Dear  Sir.     I  must  request  you  to  oblige  by  he 


single  item 
would  be 
su£Bcicnt. 

Plaintiff,  to 
prove  an  ac- 
count stated, 
^ave  in  evi- 
dence a  letter 
in  which 
defendant 
wrote  to 
plaintiff: 
•*  Oblige  me 
bv  holding  my   by  him  from  the  defendant 

cheque  till  *' 

Monday^  and 
in  the  interim 

I  will  send  you  my  chcquc  till  Monday,  and  in  the  interim  will 

the  amount  in  ,  .i-ri  .i-i 

cash.'*    The      you  the  amount  m  cash.     I  made  a  mistake  m  dat 

cheque,  being 
post- dated, 
could  not  be 
read  as  evi- 
dcncc ;  and 
there  was  no 
further  evi- 
dence  of  the 
amount 
admitted  by 
defendant  to 
be  due. 

Held,  by 
Lord  Campbell 
C.  J.,  Wight' 
man  and 
Crompton  Js. , 
That  the 
plaintiff  could  not  recover  even  nominal  damages. 

By  Erie  J.     That  nominal  damages  might  be  gi%'cn,  the  letter  shewing  that  a 
sum  had  been  arri\cd  at  in  account,  though  the  amount  could  not  be  proved. 


to-day,  as  I  did  not  expect  to  be  in  funds  till  Fric 
Saturday.  I  regret  I  was  not  in  when  you  c« 
&c.     "JohnHiir 

The  learned  Judge  was  of  opinion  that  these 
were  some  evidence  of  an  account  stated;  and  he  dii 
a  verdict  for  the  plaintiff  for  one  shilling,  teserviug 
to  move  for  a  nonsuit.  Paterson,  in  the  ensuing 
moved  accordingly,  and  cited  Kirton  v.  Wood  {a 
Teal  V.  Auty  (6).     A  rule  nisi  was  granted. 


(a)  1  M.  §•  Rob,  253. 


(6)  2  Brod.  |-  B.  99. 
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JCiwwks  now  shewed  cause.     It  has  indeed  been  laid  Queen'B  Bench. 
Jown,  in  Teal  v.  Auty  (a)  and  Kirton  v.  IFaod  {b\  that        ^^_^^'_ 
«  pl^ntiff  cannot  recover  on  an  account  stated  unless  a         ^'^^'^ 

•^  V. 

J^fii:iite  sum  has  been  found  due;  but  those  were  cases         Hill. 

^'^    "vvhich  substantial,  and  not  merely  nominal,  damages 

^'^Jc*^  claimed.     The  letter  here  admits  that  something  is 

^•^^^^      [Lord  Campbell  C.  J.     Is  it  stating  an  account  to 

^^  ■^«:i  it,  generally,  that  a  debt  is  due  ?     Erie  J.     If  there 

^^''^^"^  evidence  that  a  balance  was  ascertained  on  a  certain 

^  ^^'^  and  that  the  defendant  afterwards  referred  to  that 

^^^^  t.,  and  said.  On  such  a  day  something  was  found  due 

"*^->^:in  me  to  you,  and  I  will  pay  it,  that,  it  seems  to  me, 

^^''<^x:mld  shew  an  account  stated,  though  there  were  no 

F^^'oof  of  the  amount  found  due.]      Giving  a  cheque 

^'^^'vrs  some  balance  to  be  due.     [Lord  Campbell  C.  J. 

-*^io^  could    a   recovery  in    this   case    be    pleaded   in 

•^«^B"   to  another  action  ?]     To  the  amount  of  one  shil- 

^  "^lag  it  might      [Lord  Campbell  C.  J.     Suppose  there 

'^'«"^x^  several  actions:  would  it  be  an  answer  to  each, 

^^^     to  one   shilling?]      The   difficulty   here   is   merely 

"*''«^    assessing  an  amount  of  damages :  but  they  must  at 

■east  be  nominaL     In  Green  v.  Dames  (c)  it  was  held 

^"at  an  acknowledgment  of  "some"  interest  being  due, 

^'^^  a  promise  to  bring  it,  was  not  an  available  admission, 

^^©n  to  the  extent  of  nominal  damages:  but  the  observa- 

^^^  kA  BayleyS,  (delivering  the  judgment  of  the  Court) 

*^  2   "  What  the  defendant  said  as  to  interest  was  an 

■^^owledgment  that  there  was  some  debt  in  existence, 

^  >rhat  was  the  nature  of  that  debt,  whether  it  was  due 

^He  plaintiff  in  her  character  of  executrix '*  "or  in  her 

^  right,  and  whether  it  was  one  for  which  assumpsit 

(«)  2  Brod.  I  R  99.  (6)  1  M.  ^  Rob.  253. 

(c)  AB.^Cr^b, 
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Volume  X  y II 2,  would  lie,  are  questions  upon  which  we  are  left  entirel^^ 
'__   in  the  dark.*'     Here  the  Court  is  not  under  the  san 

^^^^       difficulty. 

Hill. 

Edwin  James  and  Paterson,  contra.     According  to  n  ^rw 
the  definitions  of  an  account  stated,  it  must  be  of         ": 
specific    sum.      Lord   Manqfield  sajs,   in    Trueman 
Hurst  (a) :    "  What   is  an  account  stated  ?     It  is  ^k 
agreement  by  both  parties  that  all  the  articles  are  tru^^  ^a 
One  item  may  suffice ;  Highmore  v.  Primrose  (h) ;  ^»-    — ■ 
one  at  least,  to  a  given  amount,  must  be  agreed  up 
and  proof  of  the  agreement  given.      [Lord  Camf 
C.  J.     Certainly  one  item  will  constitute  an  accoui: 
but  it  is  difficult  to  imagine  an  account  without 
item.]     The  ruling  in  Kirton  v.  Wood  (c)  is  ezpres 
in  point     Tindal  C.  J.  says :  "  On  an  account  stat 
you  must  shew  some  precise  sum."    It  does  not  apj 
that  the  plaintiff  there  would  not  have  taken  nomin 
damages ;  and  in  Teal  v.  Auty  (d)  the  plaintiff's  coi 
claimed  to  have  "  at  least  a  nominal  verdict.**     [Erk 
Here  a  cheque  is  admitted  to  have  been  given;  thi 
shewed  an  account  stated,  to  some  amount     Suppose  ^ 
witness  had  heard  the  defendant  say  tu  the  plaintiff  thaf -^^ 
there  was  a  balance  due  to  him,  but  the  witness  coul<&^ 
not  swear  to  the  amount  named ;  would  not  this  prov^ 
an  account  stated  ?]     Legally,  there  is  no  cheque  in:^  ^ 
existence  here.     In  Teal  v.  Auty  (d)  the  defendant  haiE-^^ 
been  heard  to  admit  (referring,  as  it  seemed,  to  som^^  ^ 
written   memoranda)   that  something  was  due  to  thc^  ^ 
plaintiff,  which  defendant  promised  to  pay.    The  Court^^*^" 
however,  said :    "  The  promise  to  pay  in  the  presen  -^^ 

(a)  1  r.  R.  40.  (6)  6  Af.  fr  5.  66. 

(c)  1  AL  §■  Rob.  253.  (d)  2  Brod.  8r  B.  99. 


XV.   VICTORIA.  255 

case    was  probably  made  with  reference  to  the  written   Queen^s  Bench, 

1852 
meixiorandum,  but  that,  not  being  stamped,  could  not  [ 

*>e      admitted   in  evidence:"    and   they   held   that   the         ^^^^ 

plaiutiflF  was  rightly  nonsuited.  ^'"-^ 

I-«ord  Campbell  C.  J.     This  rule  must  be  absolute. 

Th^    general   aduiission  of  a   pecuniary  demand,   not 

specifying  the   amount,  is   not   an  account   stated.     I 

®l^oi-ilJ  be  sorry  if  there  could  be  such  a  discrepancy 

^^^t'^^een  what  is  alleged  in  pleading  and  what  is  to  be 

P'-'^ved.     The   general    understanding  of   an   account 

^^^►^«d  is  that  the  parties  meet,  agree  that  so  much  is 

^^^^ing,  and  so  end  the  question  between  them:  but  I 

^^^lanot   imagine    an   account  stated   without  a  single 

^S>^^ific  item.     The  words  of  the  letter  relied  upon  here 

*^^>   not  furnish  us  with  any  item.     The  amount  acknow- 

^^cl^ed  may  be  one  shilUng  or  a  thousand  pounds.     It  is 

^^^IRued  that  the  letter  was  evidence  of  an  account  having 

*^^«eo  stated ;   but  1  think  it  is  not ;   at  least  for  the 

S>i3ip08e  of  entitling  the   plaintiff  to   recover  on  this 

^^ouot.     It  is  not  consistent  with  any  of  the  authorities 

^'^'iicb  have  been  referred  to  that  there  should  be  an 

'^^count  stated   without   one   item   of  settled  amount. 

^ould  lead  to  great  inconvenience  if  even  nominal 

^^ages  could   be  given    in    such    a   case.     Suppose 

^alid  cheque    had    been    given,  but    not    proved : 

^Uld  a  verdict  for  nominal  damages,  grounded  on  this 

^*^r,  bar   the  plaintiff  to  the  whole   amount  of  the 

^^cjue?     It  is  suggested  that   the  bar  might  be  pro 

^^to:  but  this  would  be  full  of  inconvenience.    I  think, 

^^rcfore,  that  there  ought  to  have  been  a  nonsuit  or  a 

^^^lict  for  the  defendant. 
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Voiumexvm.       WiGHT&iAN  J.     "  Accoufit  Stated"  seems  almost 

1852 
L_   vt  termini  to  imply  a  definite  arrangement.     Here  ih^ 

Lane        amount  agreed  upon  may  have  been  lOOOt  or  50L   Tl 

Hill.        difficulty  of  recovering  in  another  action  if  the  verdii 

in  this  were  pleaded  in  bar  appears  to  me  as  my  Lon^ 

has  put  it.     And  Kirton  v.  Wood  (a)  is  an  authority  \m 

point 


Erle  J.     I  agree  in  the  doctrine  of  the  cases,  bti^ 
not  in  the  conclusion  which  has  been  drawn  from  then_j 
I  think  the  evidence  shewed  that  an  account  was  stated^ 
and  a  definite  balance  found,  namely,  the  amount  fc^r^ 
which  a  cheque  was  drawn.     That  amount,  whatever  it 
might  be,  and  the  sum  to  be  awarded  as  damages,  arc 
different  things.   The  cheque  may  be  considered  as  lost: 
but  there  is  a  letter  of  the  defendant  referring  to  it,  and 
shewing  that  a  definite  sum  has  been  found  due,  though 
the  amount  of  it  cannot  now  be  fixed.     That,  I  think,  is 
a  case  for  nominal  damages.     If  another  action  were 
brought  for  any  part  of  the  dematid  here  in  question, 
it  might  be  shewn  by  averment  that  the  plaintiff  had 
recovered  in  this  cause  upon  the  same  ground  of  action, 
and  to  what  extent. 

Crompton  J.  My  impression  is  that  a  plaintiff 
cannot  recover  on  an  accoimt  stated  unless  he  can  shew 
a  precise  sum  agreed  upon  as  due ;  and  therefore  that 
the  plaintiff  here  cannot  succeed. 

Rule  absolute. 

'"\\  M.  ^  Hob,  253. 
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Queen^x  Bench. 
1852. 


-A.NNE    Meredith,  administratrix  of   Mary      ^^JS'^fh. 
Turner,  against  Richard  Gittins. 

TGOTT^  in  last  term  (28th  Jai/Mary),  obtained  a  In  ^/^w/.  1851, 
rule  calling  on   the  defendant  to  shew  cause  why  vercd  in  a 
the    plaintiff  should  not  be   allowed  the  costs  of  this  aTummider 
action,  pursuant  to  stat.  13  &  14  Vict  c.  61.  s.  13.  {^s,,  h^tok* 

The  affidavit  on  which  the  rule  was  obtained  stated  ^^^^  V^'  ^ 

monst  beiorc  a 

^oat    the  plaintiff,  as   administratrix  of  Mary  Turner,  ^^^^^^  j.^^ 
^^^etbcr  with   the  plaintiff's  late  husband,  took  out  a  costs,  under 

^^.        .  ^  Stat.  13  &  14 

^"^^t    in  the  Queen's  Bench  against  the  defendant,  in  Ftc/.  c.  61. 
*^5l,  to  recover   2i   Bs.  %d.     The   plaintiff  and   her  judge,  con! 
*^osb«4nd  rctsided  in  Surrey,  and  the  defendant  in  Mont-  aUhough  con- 
9^^^ihire,   where    he    carried  on    his    business;    ^o  ""^^^^^'^^^'^ 
^^^^^    as    was    stated    in     the     affidavit,   the    plaintiff  ^Jl^^^^^^i^^^^. 
^     lier  husband  were  unable  to  sue  the  defendant  in  ^^^^j^  to 

tK  A  mskinff  an 

County  court  within  the  jurisdiction  of  which  they  order  for  costs, 

l^g- _^  .  indorsed  the 

^  *^«a,  or  in  any  other  county  court  within   twenty  summons  with 

*^^  of  their  residence.     The  cause  was  tried  before  the  order."   In 

^^rsheriff  of  Montgomeryshire,  in  April,  1851 ;  and  a  pi^aln^ff  moved 

'^^^^ict  was  found  for  the  plaintifis  for  13*.  Z\d.     The  Q^eenTBench 

^^^ney  for  the  plaintiffs  applied  to  the  undersheriff  for  |°  ^J^^^^is 

^^i^lificate  to  entitle  the  plaintifis  to  costs,  under  stat.      Held,  that 

\^  ..*"*'  application 

^  14  Vict.  c.  61.  8.  12. ;  but  the  undersheriff  declined  must  be  con- 
Ici  .^  ,  .  1       .  •%  t  sidcred  as  an 

^^rtify  on  his  own  authority.     On  11th  June,  1851,  appeaUrom 
^  Application  was  made  before  Coleridge  J.  at  chambers,  the  Judge  at 

Chambers ; 
^  and  that  it  was  made  too  late. 

j^^^  Lord  CampbeH  C.  J.     Applications  in  the  shape  of  an  appeal  from  the  decision  of  a 
^ga  at  Cbambcrt  should  be  made  within  the  term  next  after  such  decision. 
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Volume  xvf  J L  for  an  order  for  costs  under  stat  13  &  14  Vict,  c.  61 
«.  13. ;  and  the  learned  Judge  indorsed  the  summer 
Mkbedith     «  no  order." 


GiTTINS. 


T.  Jones  now  shewed  cause  against  the  rule.  Fir 
the  Court  has  no  jurisdiction  to  entertain  this  applic 
tion^  which  is,  in  effect,  an  appeal  from  the  decision  of  t^ 
Judge  at  chambers.  Stat.  13  &  14  Vtct  c.  61.  s.  13.  C 
provides  that,  if  the  plaintiff  "shall  make  it  appear 
the  satisfaction  of  the  Court  in  which  such  action 
brought,  or  to  the  satisfaction  of  a  Judge  at  cbamt 
upon  summons,"  that  the  cause  of  action  was  one 
which  the  superior  Courts  have  concurrent  jurisdicti 
or  for  which  no  plaint  could  have  been  entered  in  i 
county  court,  "the  Court,"  "or  the  said  Judge  at  cha 
bers,  may,"  by  rule  or  order  respectively,  direct  that  tfl 
plaintiff  shall  recover  his  costs.  The  jurisdiction  of  th 
Court,  therefore,  is  only  alternative ;  and  it  can  entertai 
an  application  under  this  section  only  when  such  applic 
tion  is  made  in  the  first  instance;  not  after  a  previou:^^ 
application  by  the  plaintiff  to  the  other  tribunal  ofwhicl:^^^ 
sect  13  gives  him  the  option.  [Lord  Campbell  C.  J.^^^ 
Was  an  order  refused  at  chambers  on  the  ground^ 
that  it  had  not  been  made  to  appear  to  the  satisfactiorT"^  ^ 
of  the  Judge  that  the  superior  courts  had  concarren^  ^ 
jurisdiction  in  the  case  ?]  That  does  not  appear  to  hav^^"" 
been  the  ground :  the  learned  Judge  considered  that  lht=>^ 
plaintiff,  having  recovered  less  than  forty  shillings,  was?  ^ 
precluded  from  recovering  costs  by  stat  43  JEHz.  c.  6^^^ 
8,  2.  [Lord  Campbell  C.  J.  Is  that  ground  sufficient  -'^^ 
According  to  Jones  v.  Harrison  (b),  the  Judge's  power  ^"^ 

(a)  See  now  stat.  15  &  1()  Viet,  c,  54.  «.  4. 
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*o  order  costs,  where  concurrent  jurisdiction  is  proved  Qmen's  Btneh. 

^o     his  satisfiurtion,  is  discretionary;    but   in  Crake  v. _'__ 

^'^^^otUid)  wc  have   decided,   in   accordance  with   the     Mkbedith 
^^oision  of  the  Court  of  (Common  Pleas  in  Macdougall     Gittins. 
'^-     J^aterson  {b\  that  he  is  bound,  under  those  circum- 
stances, to  make  the  order.]     If  the  plaintiff  elects  to  go 
'^^fore  a  Judge   at  chambers,  he  cannot  question  the 
^^cjision  given  there,  or  the  grounds  of  such  decision. 

Secondly,  the  application,  even  if  it  be  one  which 
^'^is  Court  can  entertain,  is  made  too  late;   Orchard  v. 
-'^'^cju»«y(c).    The  application  at  chambers  was  made  three 
^^^^xms  back, 

^^igott^  contriL     In  Orchard  v.  Moxsyic)  the  damages 

^^  ^c3  been  paid  before  the  application  for  costs  was  made, 

^^<=>       that  there  was  greater  necessity  for  dispatch  than 

^"»^      the  present  case.      [Lord   Campbell  C.  J.      The     . 

^^a^xnages  were  accepted  under  protest.]     Tlie  question, 

"^wlua  is  a  reasonable  time  for  making  such  an  application 

i^s  this,  depends  upon  the  particular  facts  of  each  case. 

In   AspHn  v.  Blackman  (d)  a  delay  of  two  terms  was 

•Mowed. 

lumber,  the  application  is  not,  as  has  been  contended, 
^y  Way  of  an  appeal  from  the  decision  of  the  Judge  at 
^bainbers.  It  is  an  application  for  a  decision  in  the  first 
^'^^^nce,  inasmuch  as  the  learned  Judge,  conceiving  that 
^  had  a  discretion,  as  was  held  in  Jones  v.  Harrison  (e\ 
'^fUaed  to  make  any  order  at  all.  [ffiffhtman  J.  Is 
^^  **no  order^  equivalent  to  "summons  dismissed?"] 
"^^  in  the  present  case,  when  the  grounds  upon  which 

(a)  2E.^B.  210.  {HU  Fae.  1852;.  (6)  1 1  Com.  B,  755. 

(e)  ^E.^B.  206.  {d)  7  Exch,  386. 

(f)  6  Exck.  328. 
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VoiumeXrriL  llic    indorsement  was    made   are    considered.     Tl 

•_    .  grounds  were,  not  that  concurrent  jurisdiction  had 

Meredith  jj^^p  satisfactorily  proved,  but  that  the  plaintiff  waj 
GiTTiKs.  the  learned  Judge  then  conceived,  precluded  i 
recovering  costs  by  the  statute  of  Elizabeth.  [I 
Campbell  C.  J.  A  party  must  elect  in  which  of 
two  forms  he  will  make  his  application.]  A  hal 
corpus  may  be  applied  for  in  all  the  three  Supe 
Courts  of  record  in  succession.  [Lord  Campbell  C 
That  is  a  case  sui  generis.] 

Lord  Campbell  C.  J.  This  application  is  made 
late.  .We  can  hear  it  only  in  the  shape  of  an  ap| 
from  the  decision  of  the  Judge  at  chambers.  On 
11th  June  last,  the  summons  at  chambers  was  indoi 
^^  no  order ;"  that  is,  as  I  understand  it,  equivaleni 
a  dismissal  of  the  summons.  All  Michaelmas  T 
elapses ;  and  no  application  is  made  to  us  till  the  S 
January,  It  is  a  wholesome  rule  that  any  applica 
to  this  Court  in  the  shape  of  appeal  from  a  decision 
Judge  at  chambers  should  be  made  within  the  t 
next  after  such  decision.  I  do  not  think  that  we  01 
to  take  into  consideration,  as  affecting  the  questio 
reasonable  time,  the  various  decisions  in  Westmh 
Hall  upon  the  construction  of  stat  13  &  14  Vict  c. 
8.  13.;  for  in  that  case  a  contrary  decision,  made  &< 
years  hence,  might  become  the  ground  of  an  applica 
here,  in  the  face  of  all  intermediate  decisions. 

WiGHTMAN  J,  I  am  of  the  same  opinion.  T 
must  be  some  limit  to  the  time  within  which  apj 
against  the  decision  of  a  Judge  at  chambers  ar 
be  made.     I  think  this  application  is  such  an  ap] 
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and    that  the  case  must  be  governed  by   Orchard  v.   QuteiC»  Bench, 

Maxsy  (a).  

Merddith 

V. 

Erle  J.  I  think  it  must  be  taken  here  that  the  words  Gittins. 
*^  no  order"  are  equivalent  to  a  dismissal  of  the  summons. 
Sometimes  they  mean  that  the  Judge  does  not  choose  to 
interfere.  But  here  I  think  that  the  summons  was  so 
indorsed  in  the  exercise  of  the  Judge's  jurisdiction  under 
^"^  statute,  and  that  he  must  be  considered  to  have 
"^ftised  the  order.  That  being  so,  the  application  is 
clearly  too  late. 

Chompton  J.     I   am  of  the  same  opinion.     Under 

*^t.  13  &  14  Vxct.  c.  61.  «.  13.  plaintiffs  have  the  option 

^^  applying  for  costs  either  before  this  Court,  or  before 

^  Judge  at  chambers.     They  must  make  their  election  ; 

^^d,  if  they  elect  to  go  before  a  Judge  at  chambers,  any 

Bubsequent  application  here,  after  his  decision,  is  by 

^^y    of  appeal,   and,   as   was  decided   in    Orchard  v. 

"^'^^^^y  (ft),  cannot  be  made  after  so  long  a  time  as  has 

^*^p8ed  in  the  present  case.     In  Asplin  v.  Blachman  (b) 

.   ^    application  was   made   to   the  Court  in  the  first 

'^^^nee,  the  Judge  at  chambers  having  adjourned  the 

thither. 

Rule  discharged. 

(a)  %  B,^B.  206.  (6)  7  Exch,  386. 
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Thurtday^ 
April  1 5th. 


Thomas  Neve  and  another,  executors  &c. 
John  Neve,  against  James  HoLLAims  t 
Mary  his  wife. 


of 
d 


promise  by  the 
husband. 


T^HE  first  count  of  the   declaration  stated  that 

defendant  Mary^  while  sole  and  unmarried,  toget 
with  one  John  Ayton^  on  24th  June  ^837,  made  tii 
promissory  note  in  writing  and  delivered  the  same 
the  said  John  Neve^  and  thereby  jointly  and  severaL 
promised  to  pay  him  501  on  demand  with  interest  at 
per  cent. ;  "  and  the  said  Mary  then  promised  the  sai J 
John  Neve  to  pay  the  same  according  to  the  tenor  an 
effect  thereof;  [and,  the  same  being  due  and  unpuc^^ 
the  said  James  Hollands^  after  the  marriage  of  tb  ^ 
defendants,"  "to  wit  on  1st  January  1848,"  "promisei^ 
the  said  John  Neve  to  pay  him  the  said  moneys  pajabl 
by  the  said  note  on  request"  (a)  ].  The  second  coui 
stated  that  the  said  Mary^  while  sole  and  unmarried, 
wit  on  &c.,  was  indebted  to  the  said  John  Neve  in  1 


tme 


Plaintiffs 
proved  a  pay- 
ment of  interest  within  six  years,  made  by  the  wife  after  marriage,  with  monej  sei 
J,  A.y  but  without  the  privity  or  subsequent  ratification  of  the  husband. 

Held,  that  such  payment  raised  no  promise,  either  by  the  husband  or  the  wife,  so 
take  the  case  out  of  the  Statute  of  Limitations :  inasmuch  as,  the  wife  being  inc 
of  making  any  promise  in  law,  express  or  implied,  payment  by  her  or  the  other  joint 
of  the  note  could  create  no  promise  on  her  part ;  and,  as  such  payment  was  not  m  ^ 
by  the  husband,  or  for  any  consideration  affecting  him,  or  with  his  sanction,  it  raised 
implied  promise  on  his  part. 

Per  Lord  Cawpbell  C.  J. :  If  the  payment  had  been  by  the  husband,  or  with  bis  Sanctis 
the  declaration,  as  amended,  would  have  been  bad  in  arrest  of  judgment,  as  the  wife  won  ^ 
then  have  been  improperly  joined  in  the  action. 


(a)  The  declaration  was  amended,  af^er  issue,  under  a  Judge's  order,  b] 
inserting  the  words  within  brackets,  in  the  first  and  second  counts. 
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on  an  account  then  stated  between  iheni;  "and  the  said   Queen*s  Bench, 
'^'^^^i  whilst  she  was  sole  and  unmarried,"  afterwards,  ' 

to  wit  on  &c.,  "in  consideration  of  the  last  mentioned        ^*^^*' 

'  V. 

pro  inises,  promised  the  smdJolm  Neve  to  pay  him  the     Hollands. 
*^*  cl  last  mentioned  sum  of  moncj  on  request ;  [and,  the 
*^*<i  sum  being  wholly  due  and  unpaid,  the  said  James 
^^"^^^andSf  after  the  marriage  of  the  defendants,"  "to  wit 
^^^     ^si  January  1850,  in  consideration  of  the  last  men- 
^^*^ed  premises,  promised  the  said  John  Neve  to  pay  him 
*-^^    said  last  mentioned  sum  of  money  on  request]:  yet 
^*^^    defendants  Have  not,  nor  has  either  of  them,  paid 
*^^   said  several  sums  of  money;"  and  the  same  remain 
l^olly  due  and  unpaid. 
T*leas:  L,  To  the  first  count,  that  the  said  Mary  did 
^ot:,  whilst  she  was  sole  and  unmarried,  make  the  said 
K^romissory  note,  modo  et  forma.     Issue  thereon. 

2.,  To  the  residue  of  the  declaration,  that  the  said 
-^^^'^y,  whilst  she  was  sole  and  unmarried,  did  not  pro- 
"■^riise,  modo  et  forma.     Issue  thereon. 

3->  To  the  whole  declaration,  that  the  causes  of  action 

^*^    the  declaration  mentioned  did  not,  nor  did  any  of 

^**^m,  accrue  within  six  years  next  before  the  commence- 

^"^t  of  this  suit.     Replication,  that  the  said  causes  of 

^^*oii  did  accrue  &c.     Issue  thereon. 

Oti  ihe  ti^al,  before  Erie  J.,  at  the  Middlesex  sittings 

-Michaelmas  Term,  1851,  it  appeared  that,  on  24th 

^"^  1837,  defendant   Mary^  then   Mary  Fowler,  and 

^^^anied,  together  with  John  Ayton,  made  the  following 

^^^issory  note : 

«24thJM7w  1837. 
^e  jointly  and  severally  promise  to  pay  to  Mr.  John 
•*»  or  order  on  demand  fifty  pounds  with   interest 


T  2 


\ 
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Volume XV II I.  fox   the  Same   at  £5   per  cent,  per  annum  for  yj 

!___  received. 

Neve  Jno.  Ayton. 

Hollands.         £50.  Mary  Fowler/' 

Interest  was  regularly  paid  upon  the  note  for  six  ye 

On  each  payment  the  note  was  indorsed  by  the  payee  ¥ 

the  date  of  payment  and  the  following  form  of  wc 

"  Rec^.  a  year's   interest,  due  24th  June^  John  Ne 

The  defendant  Mary  married   in  1843;  and,  on  1 

Augtist  1844,  without  the  knowledge  of  her  husba 

paid  one  yearns  interest,  with  money  s^t  on  the  pac 

Ayton^  the  note,  on    that   occasion,  being  indorsee 

follows:  ^^  August  10th  1844.     Paid  Mr.  Nece  aye 

interest  due  24th  June  last.     Mary  Hollands^    Hi 

were   several  subsequent  indorsements*  like  those  pi 

viously   made   by  the   payee ;    but   there  was  no  e 

dence   that    the   defendant  James  Hollands    knew 

any  payment  of  interest,  or  of  the  existence  of  t 

promissory  note,  until  this  action  was  brought     Jc 

Neve  died  in  1849;  and   the  action    was  commenc 

by  his  executors  on  2d  Auyust^   1850.     It  was  cc 

tended,  on   behalf  of  the   defendants,  that  there   ¥ 

no   evidence   of  any   promise    having   been  made 

James  Hollands,   so   as   to   take   the   case  out  of  t 

operation  of  the  Statute  of  Limitations,  inasmuch  as  t 

payment  of  interest  by  his  wife  was  made  without  1 

knowledge  or  authority ;  and,  further,  that,  if  such  pi 

mise  had  been   made   by   the  husband,  the  wife  in 

improperly  joined.     The  jury  found  that  the  payme 

by  the  wife  had  not  been  made  with  the  authority 

the  husband,  or  afterwards  ratified  by  him.    The  learn 

Judge  directed  a  verdict  for  the  plaintiffs,  leave  bei 
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reserved  to  move  to  enter  a  verdict  for  the  defendants.  Queen^t  Bench. 

Bramwell^  in  last  Michaelmas  Term,  obtained  a  rule  nisi  ' 

to  enter  a  verdict  for  the  defendants  or  to  arrest  judg-  ^^-^^ 

menu                   '  Hollands. 


Crowder  and  F.   Barrow  now  shewed  cause.     The 

plaintiffs  are  entitled   to  the   verdict.     The   action  is 

Against  the  husband  and  wife,  for  a  debt  contracted  by 

t.lie  wife  dum  sola.     At  the  time  of  the  marriage,  the 

^^ote  was  overdue,  and  the  Statute  of  Limitations  had 

*^ot  begun  to  run  against- the  wife,  the  original  debtor. 

•Then,  by  the  marriage,  the  debt  of  the  wife  becomes 

^Iso  that  of  the  husband;  he  is  placed  in   the  same 

P^^lion  as  if  he  had  originally  made  the  note  jointly  with 

'^^  wife  and  Ayton;  and  therefore  payment  of  interest 

^y  the  wife  prevents  the  operation  of  the  statute  equally 

^®    regards  the    husband ;    Whitcomb  v.    Whiting  (a), 

^^'^ktman  J.     Do  you  say  that  the  promise  by  the 

husband,  as  alleged  in  the  declaration,  is  supported  by 

^*^^    wife's  payment  of  interest  ?]     The  legal  effect  of 

®**ch  payment  is  to  create  an  implied  promise  on  the 

P^J^   of  the  husband.     [Lord  Campbell  C.  J.     There 

^^s  no  evidence  here   that  the  payment  l)y  the  wife 

^^s  ever  authorized  by  the  husband.]     His  authority  is 

^^t  necessary,  where  the  debt  is  to  be  considered  as  the 

•^^^t^t  debt  of  both;  Burleigh  v.  StoU  (b).     It  is  like  the 

^^^^  of  payment  by  one  partner  of  a  firm,  in  respect  of  a 

J^^^tnership  debt,  after  dissolution  of  the  partnership, 

^^fj  without    the    authority    of   the    other  partners ; 

^fMard  v.  Ingram  (c).     [^fVightman  J.     Supposing  the 

t^yment  by  the  wife  to  create  an  implied  promise  on  the 

(a)  I  D<mg,  652.  (6)  8  B.  f  C,  ^6. 

(c)  3  Q.  B,  839. 
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VoiumtXviiL  part  of  the  husband,  I  do  not  see  how  the  wife  can  I 

1852 
1_  joined  in  an  action  founded  upon  such  implied  promise. 

^  In  an  action  founded  upon  a  debt  contracted  by  the  wii 

OLLAND8.    j^,j^  g^jg^  gjjg  ^yg^  j^^  joined,  unless  tfie  husband  hi 

promised  to  pay  on  a  consideration  affecting  himse 
only.  Mitchinson  v.  Hetoson  (a)  is  in  point.  Th 
declaration  would  have  been  good  without  the  expre 
allegation  ot  a  promise  by  the  husband,  which  was  intc 
duced  by  amendment.  '  But,  as  it  now  stands,  t:: 
declaration  accords  with  the  result  of  the  decision 
Morris  v.  Norfolk  (b).  Pittam  v.  Foster  (c)  may  be  rel  "5 
upon  for  the  defendants.  But  there  the  action  ^ 
against  both  the  joint  makers  of  the  note  and  the  Ii.ii 
band  of  one ;  and  the  acknowledgment  was  not  by  tt 
wife,  but  by  the  other  joint  maker,  and  was  relied  on  s 
supporting  the  allegation  of  a  promise  made  by  him  aoi 
the  female  defendant  dum  sola. 

Bramwelly  contrcL  No  action  can  be  supported  her 
against  either  or  both  of  the  defendants.  Tanner  \ 
Smart  (d)  establishes  that  the  effect  of  payment,  a 
regards  the  operation  of  the  Statute  of  Limitations,  is  t 
create  a  fresh  promise  by  implication.  Now  here  th 
payment  which  is  relied  on  was  made  after  the  marriag 
of  the  female  defendant ;  it  could  therefore  create  n 
fresh  promise  on  her  part,  as  she  had  become  incapabi 
of  making  any  promise  at  all.  It  could  not  create  an 
promise  on  the  part  of  the  husband,  because  the  paj 
ment  was  not  made  by  his  authority.  If  it  had  bee 
so  made,  the  jury  might  have  inferred  a  promise  by  hir 
in  consideration  of  forbearance.     But  then  the  actio 

(a)  7  T.  R.  348.  (6)  1  rai««.  212. 

(c)  1  /J.  §•  C.  248.  (ri)  6  B.^a  603. 
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should  have  been  against  the  husband  only.     Pittam  v.   Qween't  Bench. 

J^'oster  (a)  is  directly  in  point.  ' 

Neve 

V. 

I-»ord  Campbell  C.  J.     I  am  of  opinion  that,  on  the     Hollands. 

*^23ue  raised  by  the  third  plea,  the  defendants  are  enti- 

^'^<i  to  the  verdict.     That  issue  is,  whether  or  not  the 

^^uses  of  action  alleged  in  the  declaration  arose  within 

^*^^    years  from  the  commencement  of  this  suit.     The 

^^^■^Ijr  causes  of  action  alleged  in  the  declaration  at  the 

"^^TOe    when   issue   was  joined   were    promises    by   the 

^^^fendant  Mary  dum  sola.     The  only  evidence  brought 

^^•"^ard  in  support  of  these  causes  of  action,  for  the 

^^^*T>06e  of  taking  them  out  of  the  operation  of  the 

^^^^tute  of  Limitations,  was  a  payment  made  by  the 

^^^fendant  Mary  in  1844,  after  her  coverture.     But  such 

l^^y  nient  could  not  have  the  effect  of  a  promise  by  her ; 

^'^  at  that  time  she  was  incapable,  as  a  married  woman, 

^*  leaking  any  promise  at  alL     Payment  by  or  on  beKalf 

^^  -^yton  would  also  fail,  if  made  after  her  marriage,  to 

^•""^^ite  any  liability  on  her  part.  Then,  in  the  declaration, 

*^  ^mended  after  issue,  there  are  two  additional  allegations 

^^  ^  promise  by  the  defendant  Mary^s  husband,  after  the 

^^i^iTriage:  and  all  that  is  brought  forward  in  support  of 

^^^ae  allegations  is  the  same  payment  by  the  defendant 

J^€M^  in  1844,  after  her  marriage.     But  it  is  clear  that 

tYiis  ^ould  not  support  the  promise  by  the  husband, 

^^  laid;  for  the  payment  was  not  authorized  by  him  at 

^tte  time,  or  ratified  by  him  afterwards.   It  is  unnecessary 

^  decide  whether  these  amendments  are  good  or  bad, 

"though,  in   my  opinion,  they  are  clearly  bad,   and, 

(a)    1  B.  ^  C.  248. 
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1852. 


with  the  husband's  authority,  the  declaration  as  amende 
Neve  would  be  bad  in  arrest  of  judgment,  because  the  wi 
Hollands,  could  not  be  joined  under  those  circumstances.  Bu 
even  supposing  the  amendments  to  be  good,  the  plaintif 
have  failed,  under  either  form  of  the  declaration,  t 
support  the  issue  raised  by  them  upon  the  third  plea 
The  rule  must,  therefore,  be  absolute  to  enter  a  verdic 
for  the  defendants. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  The  actioi 
is  brought  upon  a  promissory  note  made  in  1837  by  th« 
female  defendant,  dum  sola,  and  another  person ;  and  thi 
only  promises  alleged  in  the  declaration,  as  it  original!; 
stood,  were  promises  by  the  female  defendant  dum  solfl 
The  defendants  pleaded  the  Statute  of  Limitations ;  an< 
the  plaintifis,  in  order  to  take  the  case  out  of  the  opera 
tidh  of  that  statute,  rely  on  a  payment  made  by  th* 
female  defendant  after  her  marriage.  But,  as  th 
declaration  was  originally  framed,  such  evidence  wa 
wholly  beside  the  issue,  which  was,  whether  any  promis 
by  the  female  defendant  before  marriage  was  made  withi 
six  years  before  the  action.  Now  she  had  been  marrie 
more  than  six  years  before  the  action,  and  therefor 
had  been,  during  all  that  time,  incapable  of  makinj 
any  promise.  Then  the  declaration  is  amended  by  in 
serting  allegations  of  a  promise  by  the  husband.  Bm 
the  issue  raised  by  the  plain  tifis  upon  that  amendmeni 
could  not  be  supported,  inasmuch  as  the  jury  found  that 
the  payment  by  the  wife  after  her  marriage,  which  wat 
relied  on  as  supporting  such  issue,  was  made  without  the 
privity  of  the  husband.     The  declaration,  therefore,  ir 
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either  shape,  cannot  be  supported ;  and  it  is  unnecessary  Queett't  Bench. 

1852 
to    ^nter  into  the  question  whether  the  declaration,  as 

amended,  is  bad  in  arrest  of  judgment. 


Neve 
Hollands. 


f^BLE  J.   This  action  is  brought  upon  a  promise  made 

^y     tie  defendant  Mary  Hollands  dum  sola;  and  the 

pl«aintiffs  are  bound  to  shew  that  such  a  promise  was 

na^dc  within  the  last  six  years.   The  only  promise  which 

they  shew  as  made  within  the  last  six  years  is  not  such  a 

P^^ouiise,  but  a  promise  made  by  her  after  her  coverture, 

'^^''fcen    she   was  incapable   of  making  any  promise   in 

^^^^^^9  express  or  implied.     The  promise  by  the  husband, 

^^citroduced  into  the  declaration  by  amendment,  is  not 

t-tie  cause  of  action  originally  declared  on,  and  is  not  a 

^^^use   of  action  at  all ;    for  the  payment  relied  on  as 

^^^aiing  such  a  promise  by  implication  was  not  made  by 

^^>   but  was  made  by  the  wife  without  his  privity  or 

^^y  subsequent  ratification  by  him.     The  fact  that -it 

^^®  niade  with  the  money  of  At/ton  makes  no  difference 

^^  the  question  of  the  defendant  Mary^s  liability :  if  she 

^^^d  not,  by  reason  of  her  coverture,  revive  her  lia- 

***ty  by  an  express  promise  or  a  payment  creating  a 

Pi^oiri^gg  by  implication,  neither  could  her  liability  be 

'^'^ivcd    by   a    promise,    express    or   implied,   of   her 

^^^^'^ontractor. 

Cbompton  J.     This  is  an  action  against  husband  and 

^ife  jointly,  on  a  promise  made  by  the  wife  before  her 

^^^rture.     The  plaintiffs  are  bound,  therefore,  to  make 

^^^  a  joint  liability  of  the  defendants  within  six  years, 

^'^ing  firom  such  promise.   But  the  only  promise  brought 

^^^ard  in  support  of  such  liability  is  a  promise  made  by 

^*^^  wife  after  coverture.     That  is,  for  the  reasons  laid 


270  Q.  B.   EASTER  TERM. 

Volume  xvjlL  (lowD  in  PUtam  y.  Foster  (a),  no  promise  at  all  in  po 


1852. 


Neve 

V. 

Hollands. 


of  law,  and  binds  neither  herself  nor  (since  it  was  m\ 
without  his  privity  or  authority)  her  husband.  1 
promise  by  the  husband  therefore,  which  was  afterwa 
introduced  into  the  declaration,  has  no  existence,  un 
the  circumstances  of  the  case.  The  plaintifis,  then,  h. 
failed,  as  it  seems  to  me,  in  shewing  the  liability  of  eit 
the  husband  or  the  wife.  The  fact  that  the  payment 
the  wife  after  marriage  was  made  with  the  money 
Aytouy  the  other  joint  maker  of  the  note,  was  not  reli 
on  by  the  plaintiffs;  and  it  is  clear  that  no  payment 
or  on  behalf  of  him,  after  the  marriage  of  the  femi 
defendant,  could  create  any  implied  promise  on  her  pc 
inasmuch  as  she  was  then  incapable  of  making  a 
promise,  express  or  implied.  The  verdict  must  therefc 
be  entered  for  the  defendants. 

Rule  absolute  to  enter  verd 
for  defendants. 

(a)   \  B,^C.  248. 


Fritiay,  The  QuEEN  against  Caudwell. 

April  16ih.  ^ 

See  17  Q.  B.  504,  note  (r). 
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Bear  and  others  against  Bromley.  /Viv&y, 

^  ApHl  16th. 

SSUMPSIT  by  payees  against  maker  of  a  promissory  A  Society 
note,  dated  8th  March  1849,  and  payable  to  plain-  more  than 
^^flfe  or  their  order,  for  80i  with  interest  at  5  per  cent,  shareholders 
Txiere  was  also  a  count  on  an  account  stated.  by  monthSiy 

Fourth  plea.  That  the  consideration  for  the  pro-  fro^T^S^h" 
**^i8sory  note  in  the  first  count  mentioned  was  money  oy^^f  ^^fch 
*^«^t  to  defendant  by  a  Joint  Stock  Company,  that  is  to  samt  were 

•'  r      J'  occasionally 

^^y  a  partnership  which  before  and  at  the  time  of  the  »dvanced  by 

-»-^  -  ,  way  of  loan,  at 

^^^^    lending  consisted  of  more  than  twenty  five  mem-  5  per  cent. 
^^^  the  said  number  not  being  caused  by  an  admission  highest  bidder 
^^bsequent  on  devolution  or  other  act  of  law,  which  said  sharefoiderg ; 
-^^'^m  Stock  Company  had,  before  the  said  lending  and  J^omo^I^ss 
^^'^^r  Ut  November  1844,  to  wit  on  1st  September  1848,  ^'^Ij^tSti^he 

*^^n   established  at  Colchester,  in  the  county  of  Essex,  amount  sub- 
^  '  -f  '  scnbcd  for  by 

^'^  a  purpose  of  profit,  to  wit  for  the  purpose  of  lendinir  *>i™-    The 

Xr%  ,  additional  sub- 

***ooey  at  interest,  and  making  profit  thereby,  and  was  scription  paid 

^  ^^   a  banking  company,  school,  or  scientific  or  literary  highest  bidder 

"^^titution,  or  friendly  society,  or  loan  society,  or  benefit  c^nce  of^'avfng 

^^Iding  society,  nor  incorporated  by  statute  or  charter,  payabh^^*" 

^^"^  authorized  by  statute  or  letters  patent  to  sue  and  be  "ente^^wJ*^" 

^^  in  the  name  of  any  officer  or  person.      And  de-  ?°®*  ^^^? 

1^^  •'  *  incurred  m 

'^^ant  further  says  that  in  lendins  the  said  money  to  default  of  pay- 
*^i3dant  the  said  Company  acted  otherwise  than  pro-  fines  and 

Vi.*;  „      .  -  .11  .  .  monthly  instal- 

^*Onaliy  m  accordance  with  the  statute  m  such  case  ments,  and  the 

interest  upon 
1^-  the  loans, 

t^  ^^  added  to  the  general  fund  of  the  Society.     The  repayment  of  the  loans  was  secured 

^^«  Society  in  the  names  of  three  trustees. 
p^J^^d,  that  the  Society  was  not  a  joint  stock  company  established  *'  for  any  purpose  of 
^v^^t,*  within  stat.  7  &  8  yiet  c.  110.  5.  2.,  and  might  therefore  make  the  loans  in  question 
^ogt  baring  obtained  a  certificate  of  complete  registration. 
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1!_,    of  lending  the  said  money,  obtained  a  certificate  of  cc 

Bear  pjg^g  registration  as  provided  in  and  by  the  statute 
Bromley,  gudj  ^.^g^  made;  but  the  said  Company,  at  the  tim< 
the  making  the  said  note,  to  wit  on  8th  March  1849,  i 
gaily  and  contrary  to  the  form  of  the  statute  in  such  c 
made,  lent  to  defendant  a  certain  sum  of  money,  to  \ 
the  sum  of  80/.,  out  of  the  funds  of  the  said  Compar 
at  interest,  and  with  a  view  to  the  profit  of  the  si 
Company,  and  in  the  course  of  carrying  on  the  busia 
of  the  said  Company.  And  defendant  further  says  tl 
he  made  the  said  note  and  delivered  the  same  to  pla 
tifis,  they  then  being  the  trustees  of  the  said  Compoi 
and  at  the  request  of  the  said  Company,  and  for  th 
benefit,  to  secure  to  the  said  Company  the  paynH 
of  the  money  so  lent  and  interest  as  aforesaid,  and 
consideration  of  the  said  loan,  and  without  any  oti 
value  or  consideration.     And 

That  the  account  stated,  in  the  second  count  mi 
tioncd,  was  stated  of  and  concerning  the  said  mon< 
due  on  the  said  note  and  none  other.    Verification. 

Replication,  De  injuria.     Issue  thereon. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  1 
London  sittings,  It  appeared  that  the  Society  consis 
of  more  than  twenty  five  members,  and  had  raisec 
subscription  fund,  kept  up  by  monthly  contributic 
for  the  purpose  of  advancing  portions  of  it,  by  waj 
loan,  to  the  various  members  from  time  to  time,  at  5 
cent,  interest 

The  Society's  list  of  rules  was  preceded  by  i 
following  preamble : 

'*  Whereas  the  several  persons,  members  of  this  Society,  whose  nan 
arc  inscribed  in  the  book  containing  the  amount  of  their  shares  there 
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b  A^^9  for  their  mutual  benefit,  by  subscriptions  every  four  weeks,  raised  a 
nnzB  of  money,  and  have  agreed,  by  further  monthly  subscriptions,  to 
bo  paid  every  Monday  four  weeks  during  the  continuance  of  the  said 
Scxri«^ty  as  after  mentioned,  to  raise  a  further  sum  of  money,  with  the 
ica^^YsCion  of  afterwards  lending  or  advancing  the  same  to  some  of  the  said 
p&s-eies  at  interest  at  the  rate  of  6/.  for  every  100/.,  by  the  year,  in  the 
pr^^f>OTtions,  in  such  manner,  and  under  such  regulations,  as  are  hereafter 
ntt«"Dtioned,  so  that  every  member  of  the  Society  shall  have  advanced  or 
mlloitcd  to  him  on  loan  a  sum  of  money  as  after  mentioned." 

The  first  rule  of  the  Society  provided  for  the  place 
^•^d  limes  of  meeting  of  the  Society,  and  particularly 
t^Qat  the  thirteenth  monthly  meeting,  from  1 1th  September 
^  ®48,  should  be  a  general  annual  meeting,  at  which  no 
'^^terest  should  be  paid,  but  all  sums  on  whatever  account 
^^e  from  members  should  be  paid. 

The  rules  then  went  on  to  provide  officers  for  the 
^^iety,  and  the  mode  of  their  election  &c. ;  and  that 
the  Secretary  should  keep  accounts,  which  should  be 
^P^n  to  the  inspection  of  all  the  members  at  the  monthly 
^^^etings. 

^y  rule  4  a  committee  of  seven  was  to  be  chosen  firom 

"^  itiembers,  which  might  accept  either  real  or  personal 

^^^^ty  for  the  money  advanced  to  the  members,  and 

Ppt'ove  or  disapprove  of  the   securities  proposed  for 

^^^ting  the  money  allotted  to  them  out  of  the  fimd 

^he  Society. 

^ule  7  was  as  follows : 

■^^      ^urery  member  of  this  Society,  his  executors  or  administrators,  shall 

^^^    to  ilie  president  or  his  deputy,  or  person  acting  as  such,  at  every 

j^T^^^ly  meeting, during  the  first  hour  of  business,  viz.,  from  seven  to  eight 

^>^^[^^^^iL,  two  shillings  and  six  pence  upon  every  ten  pounds  for  which  he 

^^^*  ^nbecribe ;  and  when  he  shall  have  a  loan  or  allotment  of  money  from 

^1^     ^^and  or  stock  of  the  club,  he  shall  also  pay  the  additional  subscription 

^^^  ^Hall  agree  to  give  for  the  preference  of  having  such  loan,  by  monthly 

.      ^Iments  of  two  shillings  upon  every  ten  pounds  so  advanced  or  allotted 

^im,  until  the  whole  of  such  additional  subscriptions  shall  be  paid, 

^^^ther  with  interest  for  such  loan  or  sum  so  advanced,  after  the  rate  of 

^  lor  1001.  by  tbo  year.** 


Queen* s  Bench, 
1852. 

Bear 

V. 

Bbomley. 
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Rule  8  imposed   certain   fines  for  non-payment  of 
subscriptions  and  arrears. 

By  rule  1 1  it  was  declared  that 

"  When  the  treasurer  shall  have  in  hand,  at  any  of  the  monthly  mectiogs, 
the  sum  of  20/.  of  the  money  so  subscribed  at  any  of  the  monthly  meetings, 
the  same  shall  be  put  up  for  sale,  the  highest  bidder  to  be  the  purchaser ; 
and  he  may  ha?o  from  the  fund  any  sum  not  Tess  than  201.  (except  by  the 
consent  of  the  committee),  nor  more  than  the  sum  he  subscribed  for.    He 
shall  at  the  same  time  inform  the  secretary  what  sum  he  will  take,  and 
within  one  day  inform  the  secretary,  in  writing,  the  names,  trades,  and 
places  of  abode  of  the  persons  he  may  purpose  as  sureties  for  the  money,  ^. 
or  the  nature  and  particulars  of  any  other  security  he  may  purpose  to  give  ;^ 
and,  upon  giving  approved  security  to  the  committee  of  the  Society  for  th^ 
same,  shall  have  such  advance  or  allotment  of  money  paid  to  him  by 
treasurer,  on  paying  the  stamp  duty  upon  the  security  given  and  ent< 
into  by  him  and  his  sureties,  or  the  expense  of  such  other  security  as 
be  accepted.     Any  person  {»hall  be  at  liberty,  with  the  sanction  of  tE^ 
committee,  to  take  by  purchase  to  the  amount  of  subscriptions  paid  by  h* 
to  the  Society  in  sums  not  less  than  202.,  without  giving  security  on 
Should  there  at  any  time  be  no  bidders,  the  money  in  hand  shall  be  allot""  _ 
by  ballot     The  first  drawn  shall  take  the  amount  of  his  share  on  his  <■= 
security,  at  interest,  without  stamp,  to  the  amount  of  subscription  paid 
him  to  the  Society ;  but  above  that  amount  he  must  give  security  to 
satisfaction  of  the  committee ;   and  if  the  person  drawn  does  not  L:=- 
all  the  money,  to  continue  drawing  till  disposed  of.     If  any  member  ( 
not  take  the  money  he  agreed  to  have  at  any  monthly  meeting,  he  f 
pay,  at  the  next  monthly  meetin*^,  one  month's  interest  on  the  sum  \m 
agreed  to  take,  and  also  whatever  sum  may  be  deficient  in  the  additi 
subscription  which  shall   be  agreed  to  be  given  at  the  next 
meeting,  when  the  same  shall  be  disposed  of.     All  moneys  that  shall  1 
time  to  time  be  disposed  of  by  way  of  sale  shall  be  secured  to  the  I 
in  the  names  of  three  persons,  to  bo  appointed  by  the  Society,  to  be  < 
trustees ;  and  it  shall  not  be  necessary  that  such  persons  be  memb 
the  Society.     And  if  a  member  of  the  committee  or  officer  becon»>^ 
purchaser  of  any  loan  of  money,  such  member  shall  not  be  present  «^ 
his  sureties  shall  be  taken  into  consideration.     Should  any  me 
chasing  from  the  funds  of  the  Society,  or  either  of  his  sureties,  die,  1 
bankrupt  or  insolvent,  depart  the  country,  or  compound  with  his  credit^^— ™* 
the  committee  may,  if  they  think  proper,  require  additional  seeorif/«^      ^ 
take  such  other  means  to  obtain  payment  of  the  amount  due  to  the  Saci^^^v 
on  the  note  given  as  they  may  deem  fit." 

By  rule  14  it  was  declared  that 

**  All  monthly  and  additional  subscriptions,  interests,  fines,  forfeitor^' 
(except  fines  of  the  committee-men  for  neglecting  to  attend  the  monthly 
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meetings  of  the  committee  at  the  time  appointed),  extra  and  other  pty-    Queen**  Bench. 
>D«ot8,  shall  be  paid  to  the  treasurer,  and  shall  constitute  and  be  the  fund  1852. 

or  ttock   of  the  Society ;  and  all  expenses  incurred  by  the  treasurer,  the 
■wretary,  the  committee,  or  any  other  member  of  the  Society,  in  or  about  y^ 

the  affairs  and  concerns  of  the  Society,  under  the  direction  and  authority       Bkomley. 
of  any  monthly  or  special  general  meeting  of  the  committee,  shall  be  paid 
ootofthe  fund  or  stock." 

%  rtile  15  It  was  declared  that 

''Immediate  payment  shall  be  made  to  the  treasurer  of  all  sums  for 

'■ich  tli^  members  arc,  or  shall  be,  liable  on  any  note,  or  under  these  or 

*"y  other  subsequent  rules,  orders,  or  regulations,  to  be  duly  made ;  and 

•*"<^h  sums  shall  be  recoverable  by  law  as  liquidated  damages ;    or  the 

•surer,  tt  his  option,  may  retain  and  deduct  the  same  from  any  money  in 

hands  which  shall  have  been  subscribed  by  the  person  from  whom  such 

P*yn>enUaretobemado." 

^Wo  shares  in  the  Society  had  been  put  up  to  auction, 

^^  bought  by  the  defendant,  who  gave  the  promissory 

^^^  in  question  as  security  for  payment     The  learned 

^  '^^ge  directed  a  verdict  for  the  plaintiffs  upon  ail  the 

*^^^  with  leave  to  move  to  enter  a  verdict  for  the 

^fendant  upon  the  fourth  issue. 

^orn  now  moved  accordingly.     The  Society  is  clearly 

J^int  stock   Company   established   for  a  purpose  of 

'^^fit  within  the  operation  of  stat  7  &  8  Vict.  c.  1 10., 

defined  by  sect.  2.     Silver  v.  Barnes  (a)  shews  that, 

*^^re  the  members  of  a  benefit  society  raise  a  joint 

^^V  fund,  portions  of  which  are  from  time  to  time 

^^anced  to  members  of  the  society  by  way  of  loan, 

^h  loan  being  put  up  to  competition  and  given  to  the 

Hshest  bidder,  such  advances  are  to  be  considered  as 

^'Uing  with  the  funds  of  the  partnership,  and  not  as 

^J'e  loans.     Beaumont  v.  Meredith  (b)  is  also  in  point. 

*^^d  the  partnership  here  is  clearly  established  for  the 

\a,  6  istw  Ca,  IBO.  (6)  3  Vet.  ^  B.  ISO. 
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Volume xy/li.  purpose  of  profit.     [  Wightman  J.     The  members  si 
.._.  ^  '        as  they  began:  all  the  funds  must  be  divided.]     Soi 

Bear  Qp  jjjg  members  gain  at  the  expence  of  others.  [! 
Bbomley.  Campbell  C.  J.  Suppose  this  were  a  corporate  bod 
has  the  body  any  profit  ?]  That  can  hardly  be  cod 
dered  the  criterion :  but,  if  it  be,  the  doctrine  in 
V.  Barnes  (a)  applies.  [Erie  J.  Silver  v,  Barnes  (a) 
decisive  against  you  on  that  point.]  It  decides  tb^^ 
although  a  loan  of  this  nature  is  not  usurious,  it  is, 
effect,  a  dealing  with  a  partnership  fund.  [Erie  J.  cit^^ 
Regina  v.  Whitmarsh  (J).]  In  that  case  the  Court  decide 
that,  where  powers  were  given  to  a  joint  stock  Compai^ 
to  purchase  and  sell  land,  as  subsidiary  to  the  goveraiv^ 
purpose  of  providing  allotments  for  the  memberSy  t'. 
fact  of  profits  accidentally  arising  from  such  purchi 
or  sales  did  not  bring  the  company  within  stat.  7 
Vict  c.  110.  s.  2.,  the  profits  not  being  the  purpose 
which  the  company  was  established.  [Erie  J.  In 
by  profit,  in  stat.  7  &  8  Vict  c.  110.  s.  2.,  is  me 
profit   arising  from   others,   not  profits  or  advan 


raised  from,  and  accruing  to,  only  the  members  of  th 

company.]     The  latter  can  hardly  be  excluded  from  tk 

definition.    Building  societies  are  expressly  exemptecr^     by 
sect  2,  which  would  not  have  been  necessary  if  ^^^ 

meaning  of  a  society  ^'established  for  any  purpos^^"  ^f 
profit"  were  restricted  as  is  suggested. 

Lord  Campbell  C.  J.     The  point  is  one  which  ^ 

worthy  of  being  considered;  but  it  has  already  bc^^^^ 
argued  and  decided  in  Regina  v.  WhUmarsh  (i).    T^^'^^ 
question  is,  whether  the  Society,  as  such,  is  eslabliah^^^^ 
for  a  purpose  of  profit:    the   fact   that  the  individo-  ^^ 

(a)  6  New  Ca,  180.  (b)   \b  Q.  B.  600. 
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members  may  be  losers  or  gainers  is  immaterial.     That  Queen^s  Bench. 
may  be  the  case  here ;  but  it  is  clear  that  the  Society        ^^^^' 
Itself  does  not  derive  a  profit  from  its  transactions.     It  is 
not,  therefore,  within  the  meaning  of  stat.  7  &  8  Vict. 
c-  lie*.  2. 


Bear 

V. 

Bromley. 


WjoHTBiAN  J.  The  allegation  as  to  profit  which  the 
plea  introduces  is  not  proved.  The  case  is  precisely 
similar  to  Reffina  v.  Whitmarsh  (a). 

*^^X.B  J.  The  transactions  of  the  Society  are  by 
^'tue  of  powers  which  are  only  subsidiary  to  a  general 
P^^Jpoee,  and  that  not  a  purpose  of  profit.  Profits  arising 
^^'^  ^such  transactions  are  not  profits  to  the  Society 
^^Ain  the  meaning  of  stat.  7  &  8  Vict  c.  110.  s.  2. 


(No  fourth  Judge  was  present) 


Rule  refused. 


(a)   \SQ.  B.  600. 


^"alkeb  and  others  against  The  British 
Guarantee  Association. 


Saturday^ 
April  17th. 


VjJ  OVEN  ANT.     The  plaintiffs,  stating  themselves  to  The  treasurer 
be  trustees  of  JTie  Lancashire  8f  Yorkshire  Benefit  Building 

Society  within 
>^  stats.  6  &  7 

^^I|^«  c  32.  and  10  G.  4.  c.  56.,  having  covenanted  with  the  Society's  trustees  that  he  will 
t^l^ftilly  discharge  the  duties  of  treasurer,  duly  obey  the  directions  of  the  trustees  in 
^^      ^fMi  to  such  daties,  and  punctually  account  to  the  trustees  for  all  and  every  sum  and 


%]^/^%  of  OKmey,  bills,  notes,  securities,  goods  and  chattels,  which  he,  in  his  office  of  treasurer, 
^liV^j^  receive  on  the  Society's  account,  and  being  bound,  by  the  rules  of  the  Society,  to  pay 
t^  ^^  in  a  given  time  the  iame  moneys  which  he  shall  receive,  does  not  violate  tuch  obligation 
Iv^^^^er  receiving  moneys,  and  before  he  has  an  opportunity  of  paying  them  over,  he  is 
\jh[^j^^  of  them  by  irreustible  violence  and  without  fault  of  his  own ;  such  obligation  being 

^^^ooljr  of  a  bailee. 
1^^^^^  held  in  an  action  by  trustees  of  such  Society  against  sureties  of  a  treasurer,  com- 
^^^^l]^^*^  ^^^  ^  ^^  '^  P*i^  '^  '"^^  moneys,  to  which  the  sureties  pleaded  such  robbery, 

^^^'Bitted  i^KMi  their  principal,  in  excuse  of  bis  nonpayment. 

"Vol,  xviu.  n.  •.  u 
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Volume  xvilL  Building  Society ^  and  authorized,  according  to  the  statin 

_    in  that  case  made  &c.,  to  sue  on  behalf  of  that  Socie-  -^^^2 
Walker      declared    against   The  British    Guarajitee  Associatie:^ 
GUARANTEE    Yov  that,  whcrcas  the  said  Society,  before  and  at  the  t% 

ASBOCIATION. 

of  the  making  of  the  policy  after  mentioned,  was,  ai 
from  thence  continued  &c.,  and  still  is,  a  Bene 
Building  Society  established  under  an  Act  &c.  (6  &  '^ 
W.  4.  c.  32.  '*for  the  regulation  of  benefit  buildir 
societies") :  And  whereas  &c. :  the  declaration  the 
averred  that,  at  the  time  of  the  making  of  the  polic^- 
the  rules  of  the  Society  had  been  duly  certified,  enroUe* 
&c.,  according  to  law,  and  the  Society  then  was, 
from  thence  hitherto  hath  been  and  still  is,  entitled 
the  benefit  of  the  said  acts  of  parliament :  And  thcr 
upon,  by  a  certain  deed  and  policy  of  gaarantie  ma^  ■* 
27th  December^  1849,  between  James  Jones  of  the  fi'  — 
part,  defendants  of  the  second  part,  the  plaintiff  Walm 
and  others  (named),  as,  and  then  being,  the  truste 
the  Society,  of  the  third  part  (profert),  after  reciting, 
the  fact  was,  that  James  Jones  had  been  appoin 
treasurer  to  the  said  Society,  and  that,  he  having  b 
required  to  find  security  for  the  due  and  faithful 
charge  of  his  duties  whilst  he  should  be  employe 
such  treasurer  to  the  said  Society,  the  defendants  at  ^ 

request  of  the  said  J.  J,y  and  in  consideration  of""  ^^ 
annual  sum  or  premium  of  \2L  10*.  to  be  therefore  -jf>«i 
by  the  said  J,  J.  to  the  defendants,  had  covenante  ^c^i  t 
give  such  security  upon  the  terms,  &c.,  thereinafter  ^r^c^^^' 
tioned,  and  the  said  J.  J.  had  agreed  to  enter  int^^  ^^ 
covenants  therein  contained :  It  was  witnessed  tha^  ^"^ 
defendants  thereby  covenanted  with  the  trustees  vcm  ^^ 
said  policy  mentioned  that  J.  J.  should  and  wo**'" 
from  time  to  time,  and  at  all  times  thereafter  whilst     ^^ 
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continued  in  his  said  office  and  employment,  duly  and  Queen*s  Bench, 

&ithiiilly  discharge  all  and  every  the  duties  of  his  said  '. — 

offic^c  and  employment,  and  in  all  things  and  at  all  times         ^^^'^ 

iaitti.fully  and  duly  obey  the  directions  and  instructions   ^g^g'^J^^io* 

^^  t.l:^e  said  then  trustees,  and  of  the  trustees  for  the  time 

l^^i^^^g  of  the  said  Building  Society,  in  all  particulars  in 

'^l^tion  to  the  duties  of  his  situation,  and  in  particular 

8oo«:s.ld  and  would  faithfully,  honestly  and   punctually 

*^^*^^>Tint  to  the  said  then  trustees,  and  to  the  trustees  for 

^"^      time  being  of  the  said  Society,  for  all  and  every 

^^^'^^^   and  sums  of   money,  bank  notes,  drafts,  bills  of 

^^csliange,   promissory  notes   or  securities   for  money, 

S'^^^^ds  and  chattels,  which  he  the  said  J.  J.,  whilst  acting 

^<^      Iziis  said  office  or  employment,  should  from  time  to 

^*>^«  receive  on  account  of  the  said  then  trustees  &c. 

-^*^cl  also  that  he  the  said  J.  J.,  his  executors  or  admin- 

*®^^:'«UorB,  should  from  time   to   time,  upon  request  or 

^^xnand,  give  in  or  deliver  up  true  and  perfect  accounts 

^'^     'vriting  of  all  moneys  received  by  him,  and  of  all 

l^^ym^nts  made   by  him  thereout  as  such  treasurer  as 

^^R>neaaid  or  in  such  office  or  employment  as  aforesaid,  to 

^*^®  swd  then  trustees  &c.,  or  to  such  person  or  persons 

^®    should  be  by  them  appointed  to  receive  the  same, 

•^^^d  that  J.  J.,  his  executors  &c.,  or  the  defendants, 

^^^uld  from  time  to  time  &c.  indemnify  the  then  trus- 

^*^  and  the  trustees  for  the  time  being  of  the  Society 

^**^  all  loss  &a  which  they  or  the  Society  might  sustain, 

^liich  might  be  occasioned,  by  or  through  the  acts  or 

^^Ults  of  the  said  J,  J,  whilst  in  his  said  office  or  em- 

P  ^yment,  or  for  or  by  reason  of  the  breach  by  the  said 

'  ^,  his  executors,  &c.,  of  any  of  the  covenants  therein 

^^tained,  and  generally  for  or  by  reason  of  any  and   * 

^^ry  &iliire  of  whatever  nature  on  the  part  of  the  said 

TJ  2 
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Volume xy III,  J.  J.  rightly  to  discharge  the  duties  of  his  said  office  o^ 

L_   employment.     Then  followed  a  covenant  that  the  A^- 

Walker  sociation  should  be  liable  for  any  such  loss  or  damage 
Guarantee  \^  ^\^q  event  only  of  the  trustees  giving  the  defendants 
a  certificate  or  statement  in  writing  of  any  such  loss  or— 
damage  within  fourteen  days  after  the  same  should  have  - 
come  to  their  knowledge;  stipulations  as  to  the  mode  ' 
of  certifying;  and  covenant  that,  from  and  after  the 
delivery  of  any  such  certificate  or  statement  to  the  de-  - 
fendants,  the  defendants  should  ipso  facto  and  without  • 
any  notice  or  intimation  whatever  be  deemed  to  be 
discharged  from  the  obligation  thereby  undertaken,  so  ^ 
far  as  regarded  the  acts  and  defaults  of  the  said  J.  J,  « 
subsequent  to  the  delivery  of  such  certificate :  conditions,  ^ 
not  material  here,  as  to  the  claim  and  payment  in  respect:^ 
of  any  such  loss  or  damage :  covenant  that  the  Asso- 
ciation, its  individual  members  or  its  funds,  should  noW 
be  liable  under  his  policy  to  pay  to  the  trustees  beyon^E: 
the  amount  of  lOOOil :  and  covenant  for  cessation  of  xki^m 
guarantie  on  default  by  J.  J.  in  paying  defendants  th^v 
yearly  premium  of  12/.  10*.,  or  if  defendants  should  giv^ 
notice  (as  the  covenant  specified)  of  their  intention  t«^ 
determine  the  guarantie. 

The  declaration  then  alleged  that  J.  J.  continued  t<^ 
be  and  was  treasurer  of  the  Society  from  the  time  of  the  ' 
making  of  the  said  policy  to  the  commencement  of  this 
suit,  that  he  duly  paid  his  premiums,  and  that  the  policy 
continued  in  force  from  the  making  thereof  until  at  and 
after  the  time  of  the  loss  and  of  the  statement  of  par* 
ticulars  in  writing,  after  mentioned:  And  that,  after  the 
making  of  the  policy,  and  before  30th  November  1851, 
and  while  plaintiffs  were  the  trustees  for  the  time  being 
of  the  said  Society,  viz.  on  30th  April  1851,  the  said 
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*/I  J',  actually  received,  as  such  treasurer  as  aforesaid,   quetn't  Bench, 

and  in  the  discharge  of  his  duty  as  such  treasurer,  certain ; 

nioneys  of  the  said  Building  Society,  amounting  to  170/.,      Walker 

on  account  of  and  for  the  use  of  the  said  Society:  and,    <3uarantke 
I  ,  •  Association. 

aitliough  the  said  J.  J],  according  to  the  rules  of  the 

*^icJ    Society  and  the  directions  of  them  the  plaintiffs 

*s  such  trustees  as  aforesaid,  and  in  the  due  and  faithful 

disoliarge  of  his  duty  as  such  treasurer,  as  he  the  said 

•^    «^   then  well   knew,  could  and  might  and  ought  to 

aav^    paid  over  the  same  moneys  to  the  bankers  of  the 

^'^'^    Society,  to  wit  to  The  National  Provincial  Bank  of 

'^'^ffi€zjui  at    their  branch  bank  at  Manchester^  to  the 

^^^^it   of   the   plaintiffs  as  such  trustees  as  aforesaid, 

*^oiti  a  short  time  after  he  had  received  the  same,  to 

'^*'*tci\iring  the  then  next  day;  yet  the  said  J,  J,  did  not 

^^*^i»:i  such  last  mentioned  time  or  at  any  other  time 

^^•y     ^lie  said   moneys  or  any  part  thereof  to  the  said 

^■^^rs  of  the  said    Society,  but  wholly  omitted  and 

^8*^cted  so  to  do,  contrary  to  his  duty  as  such  treasurer 

^t^^  said  Society  as  aforesaid.     And,  although  the  said 

•»  afler  he  had  so  omitted  to  pay  the  said  moneys 

^s  aforesaid,  and  before  the  giving  the  statement  of 

{Particulars  of  loss  hereinafter  mentioned,  and  before 

^^  November  1851,  to  wit  on  2d  May  1851,  was  re- 

^^ted  by  the  said   Society,  and  by  the  plaintiflfe  as 

^1^    trustees  as  aforesaid,    to    pay  plaintiffs   as   such 

^^t^ees  the  said  moneys  which  had  been  so  received  by 

*  '^^  &C.,  and  which  moneys  he  the  said  J,  J.  was  then 

^^^tid  in  the  due  and  faithful  discharge  of  his  duty  as 

^^t  treasurer  to  have  paid  to  plaintiffs  as  such  trustees, 

^^^  although  a  reasonable  time  for  the  said  J.  J.  to  have 

V^Vd  the  said  moneys  to  plaintifis  as  such  trustees  &c. 

^^d  elapsed  before  the  giving  by  plaintiffs  of  the  notice 
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Fill,  of  loss  after  mentioned :  Yet  &c ;  allegation  that  J.  JL, 

_J did  not  pay  the  said  moneys  or  any  part  thereof  to  the 

*^^*  Society  or  to  plaintifis^  but  wholly  neglected  &c.,  and 
ANTES  therein  wholly  failed  &c. ;  and  thereby,  and  by  reason 
of  the  said  acts  and  defaults  of  Jl  J.  as  such  treasurer, 
the  said  moneys  then  became  and  were  and  still  are 
wholly  lost  to  the  said  Society  and  to  plaintifia  as  such 
trustees  as  aforesaid.  The  count  then  averred  due 
notice  to  defendants  of  the  loss,  with  other  allegations 
necessary  to  the  establishment  of  their  claim  according 
to  the  above  recited  covenants ;  and  stated,  as  breach, 
that  defendants  had  not  paid  the  amount  of  the  said  loes 
or  any  part  thereof,  nor  indemnified  the  Society,  or 
plaintifis  as  trustees. 

Pleas :  I.  Non  est  factum.    Issue  thereon.    2*  Denial 
of  the  receipt  of  the  moneys  by  J.  J.  as  treasurer :  con- 
clusion to  the  country.     Issue  thereon.     3.  Payment  of~^ 
the  moneys  by  J.  J.  as  treasurer :   conclusion  to  the 
country.     Issue  thereon.     5.  Omission  of  plaintiflb  t<^ 
give^a  certificate,    as  required   by   the    deed,   withiim. 
fourteen  days  after  knowledge  of  the  alleged  loaa :  con- 
clusion to  the  country.     Issue  thereon. 
The  4th  plea  was  as  follows. 

That,  after  the  said  James  Janes,  as  such  treasurer  as 
aforesaid,  had  received  the  said  moneys  as  in  the  declt- 
ration  in  that  behalf  mentioned,  and  before  the  said  time 
at  which  he  ought  to  have  paid  or  could  have  paid  thi 
same  to  the  said  bankers  of  the  said  Society  as  in  tb 
said  declaration  in  that  behalf  mentioned,  to  wit  on  t) 
30th  day  of  April,  a.  d.  1851,  the  said  J.  JI,  without  a 
act  or  default  of  him  the  said  J.  •/.,  or  any  negligence 
want  of  due  or  proper  care  by  or  on  the  part  of 
the  said  J,  «/.,  was  robbed  by  violence  of  the  who! 
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the    said    moneys,   to   wit,    by    the    same   being    then  Queen's  Bench, 

feloniously  and  violently  stolen,  taken  and  carried  away  '. 

from   the  person  and  against  the  will  of  the  said  J.  J. ;      ^^^l^cer 
and  thereby  the  said  J.  J.  was  unavoidably,  without  any    Guahantf.e 
act   or  de&ult  of  him  the  said  J.  J.,  prevented  from 
Paying,  and  could  not  pay,  the  said  moneys  to  the  said 
t^ankers  of  the  said  Society.     Verification.     Replication, 
-■-^e  Injuria.     Issue  thereon. 

On  the  trial,  before  Cresswell  J.,  at  the  last  Liverpool 
■spring  Assizes,  a  verdict  was  found  for  the  defend- 
ants on  the  4lh  issue;  for  the  plaintiffs  on  all  the 
^^hejTs;  and   the  damages    were  assessed  contingently 

^^  leu.  16*. 2d: 

•^^nowles  now  moved  (a)  for  judgment  non  obstante 

^^^^^dicto.     The  fourth  plea  is  no  answer.     The  decla- 

^*^>B   charges  Jones  with  having  received  moneys  as 

^^surer  "on  account  of  and  for  the  use  of  the  Society: 

*^^    the  defendants  had  covenanted  that  he  should  faith- 

■^* Jr  account  to  the  trustees  for  all  moneys  so  received. 

■^^   allegation  now  made,  of  a  loss  by  robbery,  is  not 

^^^^l^  an  accounting.     The  duty  is,  not  merely  to  render 

^       sux:ount,  but  to  pay.     Money,  once  received  by  the 

^"^^^i^urer  on   the  Society's   behalf,  constitutes  a  debt, 

■^^ch  is  not  discharged  by  the  debtor's  loss,  however 

^^^^voidable.     The   Legislature   has  given  sanction  to 

^"^^^^^ieties  of  this  kind  for  purposes  of  public  benefit,  as 

^l^'J^ears  by  the   preambles  to  stat.  6  &  7  fF]  4.  c.  32. 

***        1.,  and   to  sect.  2  of  stat.  10  G.  4.  c.  5%.y   which 

^*^tute,8ofar  as  it  is  applicable,  is  incorporated  with  stat. 

^1W.A.c.  32.  by  sect.  4  of  that  Act.     The  treasurer 

(«)  Before  Lord  Campbeli  C.  J.,  Wightman^  Erie  and  Crompton  .Is. 
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VohmuXViii.  could  have  paid,  the  same  to  the  bankera,  be,  without 
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any  default  or  negligence  or  want  of  due  care  on  his 
part,  was  robbed  by  violence  of  the  whole  of  the  sud 


Walkeb 

GoABANTEE  moueys,  by  the  same  being  feloniously  and  violently 
stolen  and  carried  away  from  his  person;  and  thereby  he 
was  unavoidably,  and  without  any  act  or  default  of  his, 
prevented  from  paying  the  said  moneys  to  the  bankers  ^ 
of  the  Society. 

This  plea   (found  to  be  true)  alleges  a  loss  of  thc3» 
moneys  by  irresistible  violence;  and  the  general  doctrine. 
is  not  denied,  that,  if  the  subject  matter  bailed  be  Ioomzi 
by  vis  major,  which  we  translate  irresistible  violence,  th^^ 
bailee  is  discharged.     If  James  Jones,  the  principal,  w^^ 
guilty  of  no  default,  the  defendants,  as  hb  suretie^^ 
cannot  be  liable.     Reliance  however  is  placed  on  statisc 
6  &  7  fT.  4.  c.  32.  s.  4.  and  10  G.  4.  c.  66.  s.  22.,  tzzi 
which  it  is  said  that,  as  soon  as  the  treasurer  of  sucl^ 
Society  receives  any  money  on  account  of  the  Socie^j^ 
he  eo  instanti  becomes  a  debtor  to  the  Society ;  so  tki^ 
payment   alone   can  discharge   him   from  his  liability 
But  we  think  this   must  be  confined    to  such  money.' 
received  bj  him  as  he  might  use  as  his  own,  he  being  n 
liberty  to  pay  the  debt  with  other  moneys.  He  cannot,  io 
respect  of  one  receipt  by  him  as  treasurer,  be  considers 
at  the  same  time  as  bailee  of  specific,  ear-marked,  monej 
and  a  debtor  to  the  same   amount  with  the  power 
discharging  his  engagement  by  payment  of  an  equival* 
sum  from  any  source,  or  in  any  denomination  of  coin 
in  any  paper  securities  which  pass  as  cash.     Accon 
to  the  averment  in  this  declaration,  James  Jones 
undoubtedly  bailee  of  the  170/.;  and  therefore  he 
ngt  a  debtor   to   that  amount.      As  bailee,   the 
relation  in  which  he  stood  to  the  Society,  he  wj 
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cb^trgs^  by  the  robbery.     If  this  were  not  so,  his  liability  Queen^g  Bench, 

i)roul<l  be  greater  than  that  of  a  common  carrier ;  for  he  !_ 

would  not  even  be  discharged  by  the  act  of  God  or  of 

ttac^       Queen's  enemies;   and  indeed   Mr.  Knowles  was 

dirk  ^v^^n  to  contend  that,  if,  while  carrying  to  the  bankers 

a    l^^i^  of  gold  representing  the  170/.  within  a  few  minutes 

af1t.^x"  receiving  it,  an  earthquake  had  swallowed  it  up, 

h^     still  would  have  been  debtor  to  the  Society  for  the 

ai^TBOunt     But  we  are  of  opinion  that  the  statutes  relied 

t^X^^onwere  not  intended  to  cast  such  an  extraordinary 

^•-^feility  upon  an  officer  of  such  a  Society,  or  upon  his 

Entertaining  no  doubt  upon  these  points,  we  think 
^At  Jjifr.  Knowles  should  take  nothing  by  his  motion. 

Rule  refused. 


^^  Company  of  Proprietors  of  The  Rochdale  Saturday, 
Canal  against  Radcliff£. 


(-ASE.     The  action  was  commenced  in  June  1848.  A  company 

^^  was  estab- 

The  first  count  stated :  That,  after  the  passing  of  a  lished,  by  stat. 

34  G.  3.  c.  78.» 
a^s^  for  making  and 

e^gj^^^^iiuBg  a  oertain  nav^^able  canal ;  and,  by  sect.  1 13,  reciting  that  the  erection  of  steam 
*^  to  the  navigation  might  promote  its  interests,  it  was  made  lawful  for  the 

ids  within  twenty  yards  of  the  canal  to  draw  off  water  su£5cient  to  supply  such 
^■JJIJ*  for  the  9oU  purpou  of  eomdensing  the  steam  used  for  working  them ;  such  water  to 
l^^^^larned  into  the  canal  (allowing  for  inevitable  waste),  so  that  no  obstruction  should 
«!^U>  the  navigation. 

^2^%  Conpany  raed  B.  m  case,  for  that  he,  being  possessed  of  land  within  twenty  yards 
J^^  canal,  and  of  a  mill  and  steam  engine  on  such  land,  drew  water  from  the  canal 
1  sufficient  for  the  sole  purpose  of  condensing  &c.,  and  used  the  same  for  other 
^^^iet  than  that  of  condensing  &c.*,  whorebv  plaintiffs  lost  and  were  deprived  of  tho 
r*^.  Plea,  that  defendant  was  tenant  of  land  situate  &c.  and  abutting  &c.,  and  was  the 
of  a  eertoMm  miO  erected  on  the  said  land  and  abutting  on  the  canal,  and  of  a  certain 


^_r^  engine  in  the  said  mill,  being  the  land,  mill  and  engine  mentioned  in  the  declaration  . 
r^^at  defendant  and  all  occupiers  of  the  said  land,  mill  and  engine  had  for  twenty  years 
^^  as  of  right  &c.  the  easemont  of  drawing  from  time  to  time  from  the  canal  such 
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1852  ... 

maintaining  a  navigable  canal  from  the  Calder  Navigi 


^  Canat^^  tion,  at  or  near  Sowerby  Bridge  wharf,  in  the  parish  < 

Company  Halifax^  &c.,  "  to  join  the  canal  of  his  Grace  the  Dul 

Kadcliffe.  oi  Bridgewatery  in  the  parish  of  Manchester^  &c.,  "ai 

.  also    certain  cuts  from  the  said   intended  canal,"  a 

quantities  of  ' 

water  as  were    before  and  at  the  time  of  the  committing  &c.,  and  fr^ 

necessary,  for  *=* 

other  purposes 

than  that  of  condensing  &c.,  to  wit  for  the  purposes  of  supplying  the  boilers  of  the  ci^| 
with  water,  of  generating  steam  to  work  the  engine,  of  heating  the  said  mill,  of  clea«)i 
the  boilers,  and  of  supplying  water  to  a  certain  cistern,  to  wit  a  cistern  on  the  roof  c 
certain  engine  house  on  the  said  land :  and  that  defendant,  in  exercise  of  his  said  right,  <f! 
off  the  water  at  the  times  when  &c.,  for  the  purposes  aforesaid.    Replication,  traversing 
enjoyment  and  right  as  alleged.     Issue  thereon.    It  appeared  in^evidencc  that  a  mill  of 
defendant  called  The  Old  Mill,  with  a  steam  engine,  abutting  on  the  canaJ,  had  existed  ooi 
than  twenty  years ;  that  within  twenty  years  a  new  mill,  with  another  engine,  had  l>« 
erected,  adjoining  to  and  communicating  with  the  Old  Mill,  water  passing  from  one  to 
other,  and  the  machinery  of  one  being  worked  by  power  from  the  other:  and  that  the  nm 
of  the  canal  had  been  used  in  both  mills  (in  the  OI4  during  more  than  twenty  years), for 
purposes  mentioned  in  the  plea,  except  that  of  supplying  a  cistern  on  the  roof  of  the  va^ 
house  ;  there  being  no  cistern  in  that  place.    The  jury  uiund  (in  answer  to  Questions  puS 
the  Judge)  that  the  buildings  constituted  one  mill,  and  that  the  user  provea  had  been  aJ 
right ;  and  a  verdict  was  taken  for  the  plaintiffs.  On  motion  to  enter  a  verdict  for  defends 

Held,  that  the  justification  in  respect  of  *'  a  certain  mill**  was  supported  by  the  proo'J 
defendant  having  occupied  and  used  the  water  for  the  Old  mill  during  twenty  years: 
that,  if  plaintiffs  meant  to  rely  upon  the  more  modem  user  in  the  new  mill,  they  sbc 
have  new  assigned.     And 

That  the  failure  of  proof  as  to  the  cistern  did  not  entitle  the  plaintiffs  to  an  entire  ver  • 
on  the  issue  joined,  but  that  the  verdict  might  bo  entered  distributively,  with  noim- 
damages  for  the  user  not  justified  in  proof. 

The  plaintiffs  moved  for  judgment  non  obstante  veredicto  on  the  same  issue,  and  rc 
upon  the  above  Act  and  others  establishing  and  regulating  their  canal,  which  gav^ 
public  a  right,  for  the  purposes  of  the  navigation,  to  use  the  canal  and  the  aciyoining  w'ft 
and  ways,  paying  certain  rates,  eTrpoucred  the  Company  to  raise  monev  on  the  iecnri€ 
such  rates,  and  obliged  them  to  convey  all  their  waste  water  into  the  Dnike  of  Bridgew^ 
canal. 

Held,  that  the  Company  could  not,  consistently  with  these  enactments,  have  granted 

K  water  for  other  purposes  than  that  permitted  by  stat.  34  G.  3.  c.78. «.  1 13.  :  That  an  met 

grant,  if.  proved,  for  the  purposes  mentioned  in  the  plea,  would  have  been  illegal  uad 

justificatii)n  :  and,  therefore.  That  the  grant  for  such  purposes,  implied  from  twenty  J^ 

user,  was  no  legal  defence  to  this  action.     Judgment  for  plaintiffs,  non  obstante  veredicC' 

(a)  By  sect  1,  after  a  recital  that  the  making  of  a  navigable  caoal  M 
cuts  as  there  described  will  tend  to  promote  the  trade  &c.  of  the  kiagio 
and  be  in  other  respects  of  great  public  utility,  certain  persons  named,  • 
their  successors  &c.,  are  "  united,  into  a  company  for  the  makinjf,  co' 
pleting,  and  maintaining  the  said  navigable  canal  and  cuts,  arcordta^ 
the  rules,  orders,  and  directions  hereinafter  expressed/*  and  are  for  t» 
purpose  to  "be  and  become  one  body  corporate,  by  the  name  of  ^ 
(\)mpany  of  Proprieiors  of  the  HochJule  Canal'*  &c. 
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thence  hitherto,  the  plaintifis  had  been  and  were  lawfully 
possessed  of  a  certain  canal  and  also  a  certain  cut  for  the 
navigation  of  boats,  barges  and  other  vessels,  branching 
from  the  said  canal  at  or  near  a  certain  place  called  &c.  in 
the  township  of  Castleton  in  the  parish  of  Rochdale  to  or 
near  a  place  called  &c.  in  the  same  township  and  parish, 
the  said  canal  and  cut  consisting  of  and  being,  during  all 
^"^    time  aforesaid,  land  covered  with  water,  and  con- 
tinuing and  being  during  all  the  time  aforesaid  a  navi* 
8^blo  canal  and  but  respectively,  and  respectively  made 
after    the  passing  of  the  said  Act  and  long  before  the 
^^mrnitting  &c.,  by  the  plaintiffs  by  virtue  and  in  pur- 
suance of  and  according  to  the  powers  and  provisions 
*^    the  said  Act  contained,  and,  before  and  at  the  time 
^^  tile  committing  &c,  continuing  to  be  and  being  such 
'Navigable  canal  and  cut  respectively  maintained  by  the 
P^*-5ntiff8  under  and  by  virtue  of  the  powers  of  the  said 
^Qt   for  the  purposes  in  the  said  Act  specified:  The 
^^^nt  then  alleged   that  defendant   was  possessed  of 
^>*tain  lands  within  twenty  yards  of  the  said  cut,  and 
^  A  mill,  and  steam  engine  for  working  the  same,  upon 
^®    said  lands,  and  of  certain  pipes  &c.,  and  that  he 
^*'^^  oflF  water  from  the  canal  by  the  said  pipes,  and 
^'^'^iigfully  and  against  the  form  of  the  statute  &c.  used 
^^   said  water  for  other  purposes  than  were  allowed  by 
^^*  It  is  unnecessary  to  state  more  of  this  count.  Plea  1, 
^he  6rst  count,  alleged  a  twenty  years'  user  in  right 
I)remi8e8  situate  in  Richard  Street  in  the  parish  of 
The  plaintiffs  new  assigned ;  the  defendant 
^^urred  generally  to  the  new  assignment;  and  judg- 
^^nt  was  given  for  the  plaintiffs  on  the  demurrer. 

Second  count.  That,  whereas,  after  the  making  of  the 
^id  act  of  parliament,  and  before  and  at  the  time  of  the 
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had  been  and  were  lawfully  possessed  of  the  said 
and  cut  in  the  said    first  count  mentioned,  the 
canal  and  cut  consisting  of  and  being,  during  all  t1 
time  in  this  count  aforesaid,  land  covered  with  fi 
and  continuing  and    being  during   all    the  time 
aforesaid  a  navigable  canal  and  cut  respectively,  ik^- 
respectively  made,  after  the  passing  of  the  said  Act  ^^ 
long  before  the  committing  &c.,  by  the  plaintiA,  ^y 

virtue  and  in  pursuance  as  aforesaid,  and,  before  an^.       «{ 
the  time  of  the  committing  &c,  continuing  to  be    t^  nj 
being  such  navigable  canal  and  cut  respectively  *^t^  [q 
tained  by  the  plain tifis  as  aforesaid.     And  whereas  c^lso, 
before  and  at  the  time  of  the  committing  &c.,  the     ^le- 
fendant  was  and  still  is  possessed  of  certain  lands  wi^lbin 
the  distance  of  twenty  yards  from  the  said  cut,  and  c^^f  > 
certain  mill  and  a  certain  steam  engine  then  being        ^ 
the  said  lands,  the  same  engine  being,  before  and  at         ^ 
time  of  committing  &c.,  erected  and  used  by  the  ^ 
fendant  for  the  purpose  of  working  the  said  mill:  Nev    "^ 
theless  the  defendant  wrongfully  and  injuriously  decei^^^^ 
and  defrauded  the  plaintifis  in  this,  to  wit  that  defend^^^^^ 
heretofore,  to  wit  on  1st  January  a.  d.  1846,  and 
divers  other  days  &c.,  wrongfully  and  injuriously,  ar. 
against  the  form  of  the  statute  in  such  case  &c.. 


ind 


abstracted  and  diverted  from  the  said  cut,  by  and 


by 


means  of  divers  to  wit  five  drains  and  five  sluices,  div^   ^^ot 
large  quantities  of  water,  the  same  being  more 
than  sufficient  to  supply  the  said  engine  on  each  or  \ 
of  the  said  days  or  otherwise  with  cold  water  fiir  ^ 
sole  purpose  of  condensing  the  steam  used  for  work    '  ^ 
the  said  engine ;  to  wit  100,000  tons  more  on  each  of    ^ 
said  days  than  was  sufficient  as  aforesaid.    And  plaicC^ 
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f\irther  say  that  defendant  farther  wrongfaUy  and  in-  QueenU  Bench. 
J  vriously  deceived  and  defrauded  the  plaintiffe  in  this, 
C^o  wit  that  defendant  heretofore,  to  wit  on  &c.  and  on 
divers  other  days  &c.,  wrongfully  and  injuriously  and 
^Rgainst  the  form  of  the  statute  in  such  case  &c.,  used 
s^nd    applied  divers  large   quantities  of  water,  to  wit 
;a.  00,000  tons,  theretofore  drawn   as  in   this  count   is 
siforesaid  by  him  the  defendant  from  the  said  cut,  to 
either  and  different   purposes  and  uses  than  the  con- 
densing the  steam  used  for  working  the  said  engine; 
^whereby  the  plaintifis  lost  and  were  deprived  of  the  said 
^^water.     To  the  damage  of  the  plaintiffs  of  100/.  &c.  (a). 
Plea  2,  to   the  second   count.   Not  Guilty.      Issue 
'^hereon. 

Plea  3,  to  the  same,  so  far  as  it  related  to  using  the 

'^ater  for  other  and  different  purposes  &c. :    That  the 

^^ater  mentioned  in  that  part  of  the  count  to  which  the 

;|>lea  b  pleaded  was  not  drawn  from  the  said  cut  in 

the  second  count  mentioned  in  manner  and  form  &c. 

Conclusion  to  the  country.     Issue  thereon. 

Plea  4,  to  the  same  count :  That,  before  and  at  the 

time  of  the  committing  &c.,  defendant  was,  and  thence 

bitherto  hath  been,  and  still  is,  the  occupier  of  certain 

Itnds  as  tenant  thereof  under  and  by  virtue  of  a  certain 

lease  to  him  thereof  for  a  certain  term,  to  wit  for  a  term 

of  seven  yeais  from  &c.,  by  a  certain  indenture  &c.,  to 

^it  of  four  acres  of  land  situate,  lying  and  being  in 

^  certain  stieet  called  Richard  Street  in  the  parish  of 

iiaehdale  in  the  county  of  Lancastery  and  abutting  east- 

^ardly  on   the  said  cut  so  in  the  possession  of  the 

plaiotifli  as  in  the  said  second  count  is  mentioned :  and 


(a)  See  Boekdaie  Cmal  Company  v.  Wabntky,  14  Q.  B.  136,  note  (e). 
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'ohm»XViiL  that  defendant,  at  the  said  several  times  when  &&>  was,  ^  ^ 
and  thence  hitherto  hath  been,  and  still  is,  the  occupier:^  ^  , 
of  a  certain  mill,  erected  and  being  upon  the  said  land^^^^^ 
hereinbefore  mentioned,  and  abutting  eastwardly  on  th^  ^^^ 
said  last  mentioned  cut,  and  of  a  certain  steam  engine  iiv  ^^^ 
the  said  mill ;  the  said  lands,  mill  and  steam  engine  i"  ^^=: 
this  plea  aforesaid  being  the  lands,  mill  and  steam  ec 
in  the  second  count  of  the  declaration  mentioned: 
that  the  said  cut  in  the  said  second  count  mendoni 
had  been  and  was  continually  for  a  long  space  of 
to  wit  for  the  space  of  fifty  years  next  before  the  co" 
mencement  of  this  suit,  connected  with  the  said  tai^ 
mill  and  steam  engine  in  this  plea  aforesaid  by  mean 
divers,  to  wit  five,  drains,  and  divers,  to  wit  five,  slui^ 
being  the  drains  and  sluices  in  the  said  second  c»i 
mentioned:  and  that  defendant,  whilst  such  occupiexr 
in  this  plea  aforesaid,  and  all  occupiers  for  the  ri 
being  of  the  said  lands,  mill  and  steam  engine  in  ^ 
plea  aforesaid,  have,  and  each  of  them  hath,  whibt  s« 
occupier  and  occupiers  as  in  this  plea  aforesaid, 
right  and  without  interruption,  for  and  during  the  ^^ull 
period  of  twenty  years  next  before  the  commencei 
of  this  suit,  had,  used,  exercised  and  actually  enjo, 
and  have,  and  each  of  them  hath,  been  used  and  ao< 
tomed,  whilst  such  occupier  and  occupiers  &a, 
right  and  without  interruption  for  and  during  tb 
period  of  twenty  years  in  this  plea  aforesaid,  to 
use  &c.,  and  of  right  ought  &c.,  for  and  during  th 
period  of  twenty  years  in  this  plea  aforesaid,  as  of  *^ 
and  without  interruption,  to  have  had,  used,  &c.,  andB 
defendant,  so  being  such  occupier  as  in  this  plea  a^* 
said,  at  the  said  several  times  when  &c.,  of  right  ob-^ 
to  have  had,  used,  &c,  and  still  of  right  oug^t  to  1l^ 
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&C.9  for  himself  and  thenriselves  respectively,  whilst  Queehi  Bench, 

1852 
i^ccupier  and  occupiers  of  the  said  lands,  mill  and  steam  ' 

engine  in  this  plea  in  that  behalf  aforesaid,  the  right,     ^^caiTal^" 
privilege  and  easement  of  drawing  from  time  to  time,  as      Company 
of  right  and  without  interruption,  from  and  out  of  the    Radcliffe. 
said   cut  in  the  said  second  count  mentioned,  to  wit 
through  and  by  means  of  the  said  sluices  and  drains  in 
mhe   said  second  count   mentioned,  and  of  using  and 
■ipplying,  as  of  right  and  without  interruption,  for  and 
-^o  other  and  different  purposes  and  uses  than  the  pur- 
jposes  and  uses  of  condensing  the  steam  used  for  working 
^e  said  engine  in  the  said  second  count  mentioned,  to 
^wit  for  and  to  the  purposes  and  uses  of  supplying  the 
T>oilers  of  the  said  engine  in  the  said  second  count  men- 
tioned with  water,  and  of  generating  steam  for  working 
the  said  last  mentioned  engine,  and  of  heating  the  said 
mill  in  the  said  second  count  mentioned,  and  of  cleansing 
the  said  boilers,  and  of  supplying  with  water  a  certain 
cistern,  to  wit  a  cistern  on  the  roof  of  a  certain  engine 
house  on  the  said  lands  in  this  plea  aforesaid,  such 
quantities  of  water  as  were  from  time  to  time  necessary 
and  required  by  the  said  occupiers  for  the  time  being  of 
the  said 'lands,  mill  and  steam  engine  in  this  plea  men- 
tioned for  the  said  several  purposes  and  uses  in  this  plea 
ill  that   behalf  aforesaid,  as  and  when   the  said  last 
mentioned  quantities  were  necessary  and  required  for 
the  said  several  last  mentioned  purposes.     The  plea 
then  stated  that  defendant,  at  the   times  when  &c., 
being  such  occupier  &c.,   and  so  entitled  &c.  as  in 
this  plea  aforesaid,  and  having,  at  the  several  times 
when   &&>    occasion  &c.   to  draw  and    use    a    large 
quantity  of  water>  to  wit  100,000  tons  of  water,  for 
the  purposes  and  uses  for  which  he  was  at  the  said 
VOL.  xviu  N.  s.  X 
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several  times  when  &c.  in  the  said  second  count  men- 
tioned so  entitled  to  draw  and  use  the  same  as  in  this 
plea  aforesaid,  being  other  and  different  purposes  an( 
uses  from  and  than  the  sole  purpose  of  condensing 
steam  used  for  working  the  said  engine  in  the 
second  count  mentioned,  to  wit  for  the  pnrpoees 
uses  in  this  plea  in  that  behalf  aforesaid,  the  said 
mentioned  quantities  being,  at  the  said  several  tii 
when  &c.,  in  the  said  second  count  mentioned,  quantil 
necessary  in  that  behalf  and  required  by  the 
so  being  such  occupier  as  in  this  plea  aforesaid,  for 
several  purposes  in  this  plea  in  that  behalf  aforesaid,  i^- 
being,  at  the  said  several  times  when  &c,  quanti* 
more  than  sufficient  for  supplying  the  said  engine  in 
said  second  count  mentioned  with  water  for  the 
purpose  of  condensing  the  steam  used  for  working 
said  last  mentioned  engine,  drew  from  and  out  of 
said  cut  of  the  plaintifis  in  the  said  second  count  mei 
tioned,  to  wit  by  and  by  means  of  the  said  sluices 
drains  in  this  plea  aforesaid,  the  said  last  mem 
quantities   of  water,  to  wit  the  said  100,000  tons 
water,  for  the  said  several  purposes  for  which  the  sam^^ 
were  then,  to  wit  at  the  said  several  times  when  &c., 
necessary  and  required  as  in  this  plea  aforesaid;  anc^"^ 
then,  to  wit  at  the  said  several  times  when  &&,  in  th^^ 
said  second  count  in  that  behalf  mentioned,  used  anc^^ 
applied  the  same  for  the  said  several  last  mentionecJ''^ 
purposes:  which  are  the  same  several  supposed  grievaoce^^ 
&c.     Verification. 

Replication  to  pica  4.     That  defendant  and  all  occc^ 
piers  &c  have  not,  nor  has  each  of  them,  whilst  &c.,  as  ^ 
right  &c,  for  and  during  the  full  period  of  twenty  years  Stc^ 
had,  used,  exercised  and  actually  enjoyed  &c.,  nor  ong"^ 
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Jefemlant  at  the  limes  when  &c.  of  right  to  have  had  &c. 
'or  himself  and  themselves  respectively,  whilst  occupier 
uid  occupiers  of  the  said  lands,  mill  and  steam  engines 
.n  that  plea  aforesaid,  the  right,  privilege  and  easement 
^f  drawing  from  time  to  time,  as  of  rip;ht  and  without 
mtemiption,  from  and  out  of  the  said  cut  in  the  said 
second  count  mentioned,  through  and  by  means  of  the 
^aid  sluices  and  drains  in  the  said  second  count  men- 
^lOQedy  and  of  using  and  applying,  as  of  right  and  without 
E^terruption,  for  and  to  other  and  different  purposes  and 
KZBses  than  the  purposes  and  uses  of  condensing  the  steam 
LX^ed  for  working  the  said  engine  in  the  said  second 
roont  mentioned,  to  wit  for  and  to  the  purposes  and 
MBGB  of  supplying  the  boilers  of  the  said  engine  in  the 
aid  second  count  mentioned  with  water,  and  of  generat- 
K^-  steam  for  working  the  said  last  mentioned  engine, 
^<i  of  heating  the  said  mill  in  the  said  second  count 
^^^Kitioned,  and  of  cleansing  the  said  boilers,  and  of  sup- 
yiug  with  water  the  said  cistern,  such  quantities  of 
^*«r  as  were  from  time  to  time  necessary  and  required 
^  the  said  occupiers  for  the  time  being  of  the  said 
*^^38,  mill  and  steam  engine  in  that  plea  mentioned,  for 
^^^  said  several  purposes  and  uses  in  that  plea  in  that 
^'^alf  aforesaid,  as  and  when  &c.,  in  manner  and  form 
^^^     Conclusion  to  the  country.     Issue  thereon. 

T'he  issues  of  fact  were  tried  before  Williams  J.,  at  the 
^-^^^erpool  Summer  Assizes,  1851.  It  appeared  that 
^ndant  was  lessee  of  premises  (a)  used  for  the  pur- 
^^e  of  cotton  spinning,  and  consisting  of  The  Old  Mill, 
^"^^cted  ia  1823,  and  The  New  Mill,  an  additional 
^^Hing,  erected  in  1829.     The  land  on  which  they 

T«)  Described  in  the  lease  as  '*  All  those  two  cotton  mills  or  factories 
^^Mfd  The  Old  Back  MiB  and  New  FrotU  MiOr 
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Volume  XV HL  stood  extended  from  the  canal  to  Richard Sireety  Rochda 
^^^^'  the  Old  mill  abutted  on  the  canal,  and  the  New 
Richard  Street  They  adjoined  each  other,  and  co 
municated  by  doors.  Each  mill  had  its  own  boilers  a 
its  own  steam  engine ;  the  Old  mill  a  30  horse  pow 
the  New  a  60.  Machinery  in  one  was  worked  by  po^ 
from  the  other.  Water  was  drawn  from  the  canal  b; 
drain  for  the  purposes  of  the  Old  mill  more  than  twei 
years  before  the  commencement  of  this  action;  and,  wl 
the  New  mill  was  built,  the  canal  water  was  taken 
the  purposes  of  that  mill  also,  being  carried  into  it  b 
prolongation  of  the  drain.  The  water  continued  t<i 
thus  taken,  for  the  uses  of  both  mills,  down  to  the  cc 
mcncement  of  this  action;  the  user  at  the  New  n 
having  then  continued  for  only  nineteen  years  and 
half.  The  purposes  to  which  the  water  was  applied  w( 
those  stated  in  the  plea,  except  that  there  was  n 
as  there  alleged,  any  cistern  ^*  on  the  rooP  of  an  engi 
house,  though  there  were  cisterns  in  and  about  oti 
parts  of  the  engine  house  in  each  mill,  drawing  th 
supply  of  water  from  the  canal  in  the  manner  abi 
stated. 

It  was  contended  on  behalf  of  the  plaintiffs  that 
Old  and  New  buildings  constituted  only  one  mill,  t 
therefore  that  the  prescription,  as  pleaded,  was  not  mi 
out  by  the  proof;  the  mill  described  by  the  evide 
differing  in  local  situation  from  that  described  on 
record,  and  having  been,  in  part,  erected  within  twe 
years ;  and  that  the  use  of  the  water  for  the  new  par 
the  mill  was  not  had  openly  or  as  of  right.  A 
further,  that,  the  defendants  having  made  it  part  of  tl 
prescription  that  they  should  have  water  for  supplyin 
cistern  on  the  roof  of  a  certain  engine  house,  wher 
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nr>      ^uch  cistern  was  proved  to  exist,  the  prescription   QueeM*i  Bench. 

al  t  c^^ether  failed.  

M^^ilUams  J.  left  it  to  the  jury  to  say  whether  the 

buildings  constituted  one  or  two  mills;   and  whether 

oar    m^  ct  the  water  had  been  used  as  of  right ;  explaining 

to    ^  tiem  what  amounted  to  such  user.     The  jury  found 

tl:tcB.C:    there  was  one  mill  only;  and  that  the  water  was 

i&s^d  as  of  right.     The  learned  Judge  then  directed  « 

vordict  for  the  plaintiffs,  reser\'ing  leave  to  move  that  a 

^^rdict  for  th'e  defendant,  or  a  nonsuit,  might  be  entered. 

^^Qtsoriy  in  Michaelmas  term,  1851,  obtained  a  rule 

nisi   accordingly. 


i 


^^n€ncles^  Tomlinson  and  Cowling  now  shewed  cause  (a). 

•■^ae    prescription  is  in  respect  of  defendant's  "lands, 

^tU    and  steam  engine  ;**  the  verdict  is  that  the  whole 

^^nas   one  mill ;    and,  upon  the  evidence,  part  of  that 

^^U    has  not  existed  twenty  years.      The  New  mill  is 

*^entified  as  a  part  of  the  establishment  in  question  by 

^^«  Words  of  the  plea  *'  situate"  &c.  in  ''Ricltard  Street^' 

P^^   which  place  the  New  mill  abuts.    If  a  prescription 

pleaded,   though  a   more   extensive   one   than  was 

^^^Bsary  for  the  defence,  it  must  be  traversed  by  the 

P^^intiff,  and  sustained  by  the  defendant,  in  its  whole 

**^*^t.      The   law  on  this  subject  is  fully  stated   by 

^^^le  J.    in    Peter    v.    Daniel  (b).       In    Drewell  v. 

^^^^ler  (c)  the  plaintiff  alleged  a  right,  as  tenant  of 

^c^ssuage,  to  the  easement  of  hanging  linen  to  dry 

^  certain  close ;  the  right  proved  was  not  general,  as 

P^^^ded,  but  only  that  of  hanging  out   linen   of  the 

^^^nt's  own  family;   and  it  was  held  that  the  claim 

^'»>  BcFore  Lord  Campbell  C.  J.,  Wight  man  and  Erie  Js.      CromjdoH  J. 
^^  no  |>art  iu  the  hearing  or  decision,  having  been  counsel  in  the  cause, 
(fc)  5  Com,  B.  568.  677.  (c)  3  i?.  $•  Ad,  735. 
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^"^Tssg"^^^  failed  altogether,  because   "the  right  claimed  by  tli*^ 
plaintiflF"   was   "larger  than   that  proved.**     By  sta»" 
34  G.  3.  c.  78.  «.  113.  (a)  the  water  which,  nnder  this 
clause,  owners  of  certain  lands  may  draw  off  for  the  so^ 
purpose  of  condensing  steam  is  to  be  returned  into  tbri 
Rochdale  Cana/ (allowance  being  made  for  inevitable  wa^ 
in  condensing) ;  it  is  there  appropriated  to  the  pub^ 
right  of  navigation  given  by  sect  104  {b)\  and  it  pa^ss: 
into  the  canal  of  the  Duke  of  Bridgewater  (c),  in  wk    ' 
the  public  have  a  paramount  interest,  as  appears 
Rex  V.    Trafford  {d);    and   the  Company  are,  so 
trustees  for  the  public.     The  defendant,  who  seek^ 
abridge  these  public  rights,  was  bound  to  state  expr^s 
the  grounds  of  such  a  claim,  and  the  purposes,  bey<zj 
that  mentioned  in  the  Act,  for  which  he  is  entitlecl, 
twenty  years*  prescription,  to  detain  the  water :  and 
cannot  make  any  part  of  this  statement  immateria/ 
prefixing  a  videlicet     The  purposes  alleged  are:  1. 
supply  and  cleanse  the  boilers  of  an  engine  which 
supposed  to  have  existed  twenty  years;  the  proof  is  tl^ 
the  water  was  taken  for  the  boilers  of  one  such  engin^ 
but   also  for  those  of  another  engine  which   has  n^ 
existed  twenty  years :    2.  To  heat  a  certain  mill ;  h\^ 

(a)  This  clause  is  set  out  at  length  in  Rochdale  Canal  Company  t.  Zm^ 
14  Q.  5.  122,  note  (a). 

(6)  Stat.  34  G,  3.  c.  78.  j.  104.  enacts:  "  That  all  persons  shaU  ha# 
free  liberty  with  horses,  cattle,  and  carriages,  to  use  the  private  roads  an^ 
\vays,  belonging  to  the  said  Company  of  proprietors,  (except  the  towinj 
paths),  and  with  boats,  barges,  and  other  vessels,  to  use  the  said  canal  ai»< 
cuts,  for  the  purpose  of  conveying  coals  and  all  other  goods  and  things,  aoc 
to  use  the  wharfs  and  quays*'  &c.,  "  and  the  said  towing  paths**  &c.,  **upoi 
payment  of  the  rates  hereinbefore  granted,  and  subject  to  the  rules  and 
regulations  which  shall  be  from  time  to  time  made  by  the  said  Company  ol 
proprietors  by  virtue  of  the  powers  herein  granted." 

(c)  Seep.  312,  post. 

(r/)  1  B.  Sf  Ad.  874.  Venire  do  novo  awarded  in  Exchequer  Chamber 
Trafford  v.  The  Kinp,  2  Cm.  §•  /.  265.     S.  C.  2   Tyr,  201.,  8  ^iw^.  204. 
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the  greater  part  of  that  mill,  according  to  the  evidence,  Queen^i  Beneh. 
haa    been  erected  only  nineteen  years:  3.  To  supply  a        ^^^^* 
certain  cistern,  to  wit  a  cistern  on  the  roof  of  a  certain     R<>chdaus 

Canal 
engine  house;  but,  supposing  a  cistern  of  the  kind  to      Company 

"*^^    existed  twenty  years,  there  is  not,  according  to  the     Radcuffb. 

proo^  any  such  cistern  on  the  roof  of  an  engine  house. 

Tl^is  is  not  a  case  in  which  the  allegations  of  a  plea 

^^^^    l>€  separated  and  the  verdict  entered  distributively 

•ccoir^ding  to  Beff.  Gen.  Hil  4  »^  4.  Pleadings  in  Particular 

^c^£c>7i«,  v.,  4,  5,  6  (a).     Those  rules  apply  where  the 

"^l^t;    is  distributively  alleged,  as  a  right  to  pass  and 

'^P^^ss  with  carriages  and  cattle,  and  to  pass  and  repass 

^^    *c>ot;    or  a  right  to  depasture  with  horses  and  to 

"^P^tsture  with  sheep.     Here  one  entire  right  is  alleged, 

tQovi^h  for  several   purposes.      [Lord  Campbell  C.  J, 

^^'^^loned  Ricketts  v.  Salwey  (A).]    It  would  be  neces- 

j™y    lere  to  distribute  the  right,  which  cannot  be  done 

^^  ^iJich  a  case.     In  Higham  v.  Rabett  (c)  the  defendant 

^^espass  justified,  alleging  a  general  right  of  way, 

^bot  and  with  horses  and  carriages,  over  plaintiff's 

^^^;  the  right  proved  was  only  to  cart  timber  over  the 

^^*^e :  and  the  Court  of  Common  Pleas  held  that  the 

*    ^^^scription,  not  being  proved  as  laid,  failed  altogether, 

^^d  that  the  verdict  could  not  be  entered  distributively. 

^be  present  case  is  that  of  a  prescription  consisting  of  a 

^iQgle  claim,  and  laid  too  extensively :  as  if  a  right  were 

^eged  in  respect  of  ten  houses,  and  proved  in  respect 

of  nine  only.     In  Bower  v.  Hill  {d)  the  plaintiff  claimed 

right  of  way  to  a  watercourse  by  reason  of  his  possession 

of  a  close :  the  close,  which  abutted  on  the  watercourse, 

had  been  parcel  of  the  King*s  Head  Inn  and  yard,  and 


(a)  5  i?.  ^  Ad,  z. 
(c)  6  iVw  Ca.  622. 


(fc)  1  B.^  Aid.  360. 
id)  2  Nrw  Ca.  339. 
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oiunuXviiL  the  way  had,  during  that  time,  been  used  for  purpose 
connected  with  the  occupation  of  these  premises  gen< 


CaiMil^*    rally ;  but  the  plaintiflF's  close  had  been  severed  firom  tl 
Company      q^Yiqv  property ;  and  it  was  held  that  he,  now  holdio 
Raocijffe.    Quiy  part  of  the  premises  to  which  the  prescription  ha 
attached,  could  not  claim  the  way  ''by  reason  of  h 
possession  of  a  close  of  land,  from  the  said  close  to"  tl 
watercourse.     Rogers  v.  Allen  {a)  is  a  case  of  the  sain 
class.     In   such  cases,  if  the  party   prescribing  cou' 
succeed,  the  verdict  would  be  evidence  for  him,  on 
subsequent  occasion,  of  more  extensive  rights  than  1 
really  had.     The  claim  here  could  not  be  apportion 
without  making  a  new  plea  for  the  defendant     There 
not  on  the  record  any  issue  of  which  part  could  be  foim 
for  him.     [^Wightman  J.     He  alleges  a  right  to  take  th 
water,  and  a  taking,  for  several  purposes:  you  say,  that 
if  one  of  those  was  a  purpose  for  which  he  could  no 
take  it,  his  plea  fails.]     If  the  Old  and  the  New  mf 
have  been  made  one  in  such  a  sense  that  neither  c 
now  be  distinguished  from  the  other,  it  may  be  that  ' 
right  which  existed  as  to  the  Old  mill  ceases  altoget^ 
according  to  the  suggestion  of  this  Court  in  AUa 
Gomme  (b).     It  was  intimated,  in  moving  for  this 
that  the  proper  course  would  have  been  a  new  a/ 
mcnt :    but  the   plaintiiis    do   not    contend   tha 
defendant  used  the  water  for  other  purposes  thar 
mentioned  in  the  plea ;  the  charge  is  that,  usin/ 
those  purposes,  he  was  not  justified  in  so  doing ; 
evidence  bears  out  this. 

JVataon,  JfWes  and  Spinks^  contra.     The  pn 

(//)   1  C'ln-y-  :>>!>   3!  3.  {h)    11  A.^E.l 
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ia    mespect  of  a  mill  was   supported   by  the  evidence. 

The  defendant  had  that  which  completely  answered  the 

dc«oription  of  a  mill,  as  given  in  the  plea,  for  more  than 

twenty  years  before  action  brought:  and  the  right  in 

'^speot  of  that  mill  was  not  lost  because    he   added 

^^"^n^tbing  to  it.     No  claim  appears  by  the  record  for 

^'^y  thing  of  which  there  has  not  been  a  twenty  years' 

user  s     and  the  real  claim  on  which  the  defendant  stands 

^^^U-    not  have  been  otherwise  pleaded  than  it  is  here. 

L  ^^^^htman  J.     The  jury  find  that  the  New  and  the  Old 

part;     nake  one  mill.]     Unity  of  ownership  is  not  to  be 

confQ^j^jgj  ^j^jj  unity  of  subject  matter.     There  is  one. 

'^^ill  ^without  the  New  part.    If  all  that  is  new  were  burnt, 

*^^  <i  ascription  in  the  plea  would  still  be  correct.     The 

^/^'^s  "situate"  in   '' Richard  Street  do  not  alter  this 

^^^^      of  the   case :  that   description  is  applied  to  the 

^rtcl**    If  the  plea  does  not  point  out  with  sufficient 

»**^^icularity  the  very  premises  to  which  the  prescription 

^  *^olie8,  the  defect  arises   fi-om  the  manner  in  which 

^  ^y  are  described  in  the  second  count:  "lands,"  and 

^  Certain  mill  and  a  certain  steam  engine."     The  plea 

^^lii  but  follow  that  description.     If  the  count  had 

^^ntioned  two  mills  or  two  engines,  the  defendant  might 

^ve  pleaded  accordingly.     It  is  observable  that   the 

second   count    has   the  words  (adopted    in    the    plea) 

''within  the  distance  of  twenty  yards  from  the  said  cut," 

which  point' distinctly  to  the  Old  mill.     [Lord  Campbell 

C.  J.     It  cannot  be  meant   that   the  whole   premises 

spoken  of  there  are  within   twenty  yards.     Surely  the 

mill  comes  within  twenty  yards  if  any  part  of  it  does  so. 

Must  not  all  parties  here  be  supposed  to  use  the  common 

language  of  mankind,  and  call  the  whole  establishment 

a  mill?     A  mill  of  this  kind  is  a  manufactory,  which 


Queen*8  Bench, 
1852. 

Rochdale 

Canal 
Company 

V, 

Radcliffe. 


iiis  plea,  as  was  done  in  Knight  y.  Woore{d)y  where    Radcliffe. 
fendant  pleaded  a  right  of  way  to  fetch  water  and 
and  the  right  was  proved  as  to  water  but  negatived 
;oods.     The  same  application  of  the  General  rules, 

W.  4.  Pleadings  in  particular  actions^  V  (ft),  was 
in  Giles  v.  Groves  (c),  where  the  plaintiffs  claimed 
>f  ferry  to  and  from  a  place,  and  proved  it  only  to 
ace.  [^WiglUman  J.  There  the  plaintiffs,  by  their 
.ion,  which  the  defendant  altogether  denied,  were 
d  to  a  verdict  as  to  so  much  of  the  right  as  they 
L  Here  you  answer  the  declaration  by  alleging 
ou  did  the  act  complained  of  in  exercise  of  several 
,  and,  as  to  one,  your  evidence  fails.]  If  the  allega- 
'  right  is  taken  distributively,  the  defendant  may  avail 
If  of  the  plea  of  Not  guilty  as  to  the  cistern  which 
rs  not  to  exist  [^IVightman  J.  Your  fourth  plea 
s  a  taking,  for  several  purposes,  and,  among  them, 
e  use  of  such  a  cistern ;  which  is  not  proved.     So 

of  the  declaration,  therefore,  as  applies  to  that 
;  is  confessed  and  not  answered;  and  there  must 
minal  damages  at  any  rate.] 

Cur.  adv.  vult. 

rd  Campbell  C.  J.,  in  the  same  term  {April  21st), 
ired  the  judgment  of  the  Court. 
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Volume XV  11 1,  defendant,  ciccpt  in  as  far  as  the  plea  alleges  that  lb 
'       water  taken  from  the  canal  without  the  authority  of  th 
Act  of  parliament  was  used  for  the  purpose  of  supplyin 
with  water  a  cistern  on  the  roof  of  the  engine  bouse. 

The  jury  have  found  that  the  water  as  actually  use 
for  twenty  years  was  used  as  of  right.  It  was  used  ft 
all  the  purposes  alleged  in  the  plea,  except  for  th 
cistern ;  and,  if  the  use  had  extended  to  this,  we  shouli 
have  thought  the  verdict  on  the  fourth  plea  ought  t< 
have  been  entered  generally  for  the  defendant.  Althougl 
the  defendant  was  in  the  occupation  of  what  has  bcei 
called  the  New  mill,  which  had  not  been  erected  twent; 
years  before  the  cause  of  action  accrued,  and  he  had  use 
the  water  in  an  engine  erected  there  within  twent 
years,  we  think  that  the  defendant  sufficiently  prove 
the  allegation  in  his  plea,  of  his  possession  of  a  rail!  an 
a  steam  engine,  by  his  possession  of  the  Old  mill  and  < 
the  steam  engine  mentioned  in  the  second  count ;  an 
that  he  sufficiently  proves  the  allegation  of  the  use  of  th 
water  for  the  first  four  purposes,  by  his  having  used 
for  those  purposes  in  the  Old  mill  for  more  than  twent 
years.  If  the  plaintiffs  meant  to  rely  on  the  unlawfi 
use  of  the  water  for  the  engine  erected  within  twent 
years,  they  ought  to  have  new  assigned. 

On  the  part  of  the  plaintiffs  it  is  further  contende 
that,  as  the  defendant  failed  to  prove  the  use  of  tli 
water  for  the  purpose  of  the  cistern,  the  venlict  ougl 
to  be  entered  against  the  defendant  on  the  whole  pic; 
because  it  is  said  that  the  plea  is  entire.  But  we  thin 
that,  according  to  the  authorities  which  have  bee 
referred  to,  the  issue  upon  the  fourth  plea  may  b 
applied  distributively  to  the  alleged  purposes  for  whici 
the  water  was  used  during  the  period  of  twenty  yean 
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find    til  at,  part  of  the  purposes  being  proved,  pro  tan  to   Queen'$  Bench, 


the  verdict  must  be  entered  for  the  defendant.  But,  as 
^e  hsks  admitted  that  same  of  the  water  which  the 
plain tifls  alleged  and  proved  he  took  was  taken  by  him 
^^^  ari  other  purpose  than  those  which  he  has  proved, 
the  verdict  will  stand  for  the  plaintiffs  for  nominal 
damages. 

This  will  still  leave  the  question  open,  upon  a  motion 
'^^  J  ctdgment  non  obstante  veredicto,  whether  the  plea 
"^  S^od  which  alleges  a  use  of  the  water  beyond  the 
pi:ix-pK>8e8  mentioned  in  the  Act  of  parliament. 

Rule  accordingly. 
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The  Court,  when  granting  the  rule  nisi  to  enter  a 
VGi-dict  for  the  defendant,  had  reserved  leave  to  the 
P*«^in tiffs  to  move,  if  it  should  become  necessary,  for 
JtifJgQ^^jj^  non  obstante  veredicto;  and  a  rule  was  now 
^^^^ted,  to  shew  cause  why  such  judgment  should  not 
^mered  as  to  so  much  of  the  issue  upon  the  fourth 
*^  ^^  CM  had  been  decided  in  favour  of  the  defendant 
"^   ^  later  day  of  this  term  (Mat/  3d), 


or 


^^UaOi  WiUes  and  Spinks  shewed  cause.    The  ground 
*^otion  is  that  the  defendant  by  his  fourth  plea  asserts 
*§l^t  in  the  occupiers  of  his  land  and  mill  to  take,  not 
^^1%M  water  for  condensing,  but  such  quantities  of  the 


\  generally,  as  were  necessary  and  required  by  the 
cxcupiers  for  the  purposes  of  their  mill,  as  and  when 


^*^  quantities  were  so  necessary  and  required;  that 
^^  ^ght  is  claimed,  under  stat  2  &  3  W.A.  c.1\.  s.  2., 

*^    T>Te8cription,  implying  a  grant;   and  that  the  pro- 

^f^^tore  of  the  canal  could  not  make  such  a  grant  con- 

^^ntly  with  the  statutes  from  which  they  derive  their 
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And  reliance  is  placed  on  stat.  34  G.  3. 
c.  78.  s.  113.  (tf),  and  46  G.  3.  c.  xx*  s.  23.,  local 
and  personal,  public  (b),  as  shewing  that  the  L^is- 
lature  permitted  the  withdrawing  of  water  from  this 
Radcliffe.  navigation  for  the  purpose  solely  of  condensing  steam, 
the  water,  after  such  user,  to  be  returned  into  the 
canal  for  the  benefit  of  the  navigation.  But  the  Com- 
pany's power  to  grant  the  water  is  not  so  limited. 
They  do  not  hold  the  canal  under  a  mere  trusteeship 
like  that  of  a  public  road.  They  are  proprietors  of 
an  undertaking,  useful  to  the  public,  but  from  which 
they  derive  a  benefit  in  the  form  of  tonnage  dues 
which  they  are  empowered  to  levy  (c).  The  water  is 
theirs,  subject  only  to  the  use  by  others  in  the  par- 
ticular modes  recognized  by  the  Act  of  parliament 
[Lord  Campbell  C.  J.  Is  not  the  canal  made  a  public 
highway?]  Nothing  obliges  the  Company  to  keep  it 
up,  if  it  proves  unprofitable.  As  long  as  they  do  so,  a 
limited  duty  arises,  which  is  pointed  out  by  J^indal  C.  J., 
delivering  the  judgment  of  the  Exchequer  Chamber  in 
TTie  Lancaster  Canal  Company  v.  Pamaby  (rf) :  "  The 
Company  made  the  canal  for  their  profit,  and  opened  it- 
to  the  public  upon  the  payment  of  tolls  to  the  Company: 
and  the  common  law,  in  such  a  case,  imposes  a  duty 
upon  the  proprietors,  not  perhaps  to  repair  the  canaU 
or  absolutely  to  free  it  from  obstructions,  but  to  take 
reasonable  care,  so  long  as  they  keep  it  open  for  the 
public  use  of  all  who  may  choose  to  navigate  it,  that 
they  may  navigate  without  danger  to  their  lives  or 
property."  Subject  to  that  restriction,  such  a  Company 
may  grant  the  water  for  any  purpose:   and  the  only 


(a)  14  Q.  B,  122,  note  (a), 
(c)  34  G,  3.  e.  78.  #.  96. 


(fr)  14  Q.  B.  124,  note  (a). 
id)  11^.^^.223.243. 
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question   here  is  whether,  at  the  time  of  the  alleged  Queen'9  Bemeh. 
misfi^ssance,  they  could  grant  it  for  other  purposes  than 
tb^tt:     of  condensing.      In  Rochdale  Canal  Company  v. 
K£n^   (a),  where  rights  of  this  Company  with  respect  to 
th^      ^water  were  under  consideration,  it  was  suggested 
thca^      the  drawing  off  water  as  in  the  present  case  did 
not;   a.ppear  to  cause  any  private  damage  to  the  Company 
for     ^^vhich  they  could  bring  an  action :   but  this  Court 
held     otherwise.      Coleridge  J.,  after  commenting  upon 
tke  ^iprordsof  Stat  34  G.  3.  c.  78.  s.  113.  and  stat  46  G.  3. 
C'   ^3c  «.  23*,  said:  ''The  water,  then,  having  been  used 
^y   ^lie  defendants  for  illegal  purposes,  the  general  prin- 
ciple applies,  that,  although  no  appreciable  damage  may 
be    sustained,  in  the  particular  instance,  by  the  wrongful 
*^^  yet,  as  the  repetition  of  such  an  act  might  be  made 
"^^  ^undation  of  claiming  a  right  to  do  the  act  here- 
^■"^  ^damage  in  law  has  already  been  sustained,  in 
'^^P^^^t  of  which  an  action  is  maintainable."    And  Erie  J. 
>ci  ;    «<Such  a  Company  has  all  the  rights  and  remedies 
^^Ix    an  individual  owner  of   private    property  has, 
the  statute  contains  some  provision  to  take  them 
Then  the  question  is,  could  an  individual  owner 


away 


of 


I^*^ vate  property  sue  under  the  circumstances  ?     I  am 


»v 


■^^t^ly  of  opinion  that  he  could.     It  is  said  that  the 

^'^^any  could  have  no  property  in  the  water:  perhaps 

i^  the  identical  passing  atoms;  but  they  had  in 

.    ^     Qow,  the  flumen  aquae."    The   plaintiflb  obtained 

^J^^Oaent   in   that  case    both   in   this  Court   and    in 

^     ^Izchequer  Chamber ;    and,  the  grievances  being 

/^^Oued,  they  moved  the  Court  of  Chancery  for  an 

i^^ction ;  and  on  that  occasion  (J)  Lord  Crantoorth 

(a)  UQ.  B.  122. 

{b)  The  Roehdaff  Canal  Company  r.  King,  2  Sim.  N,  S.  78. 
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V.  C,  thought,  with  the  common  law  Courts,  that  ibc 

plaintiffs  had  suffered  a  disturbance  of  right  for  which 

they  had  a  claim  to  compensation,  subject  only  to  the 

question,  raised  before  him,  whether  the  claim  bad  not 

been  waived   by  acquiescence.     [Erie  J.     You  argue 

that  the  Company,  having  a  right  to  turn  these  waters 

into  their  canal  for  the  purpose  of  keeping  a  flow,  may 

therefore  sell  them  absolutely  if  they  think  fit.]    Subject 

to  the  purposes  of  navigation,  they  have  a  right  to  take 

the  water  and  to  dispose  of  it     The  right  to  the  water 

must  be  in  some  one;  and  they  have  the  same  property 

in  it  as  they  would  have  in  a  stream  of  natural  water 

under  the  same  circumstances.     Magor  v.  Chadwiek  (a) 

shews  that  no  distinction  can  be  made.  There  is  nothing 

in  the  Company's  local  Acts  inconsistent  with  such  a« 

right.     If  a  railway  company  found  something  in  the 

soil  over  which  their  line  was  carried,  which  might 

made   profitable  to  themselves  or  to  grantees  withou  .d^ , 

hindering  the  traffic,  they  might  use  or  grant  it;  ant 

this  is  the  same  case.     It  may  be  argued  here,  on 

authority  of    Wood  v.    Waud{b\   that   the   use  of 

artificial  stream  of  water  cannot  be  the  subject  of  sue 

a  right  as  might  be  matter  of  grant :  but  the  decisiocz^  ^Si 

there  relates  to  a  watercourse  which  is  casual  and  whic^^^  ^^amdi 

the  landowners  creating  it  are  not  obliged  to  keep  u^^  -^"I 

the  case,  therefore,  is  not  in  point     [I^ord  Campbell  C.  » t 

You  claim  a  right  here,  without  any  qualification,  t 

withdraw,  for  certain  purposes  other  than  condentticr:^*^  ^i 

such  quantities  of  water  as  were  from  time  to  tiir^^^    -^^ 

necessary.]     The  Court  will  not  intend,  after  verdi  -^^S^  -'^^ 

that  the  defendant  claimed   to   withdraw   it  in  sui^^^^^^'' 


(a)   nA,^E,51l. 


lb)  3  Bxck.  748. 
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I^^cind  ought  to  receive  a  reasonable  construction,  and 

^s  uch  as  may,  if  possible,  sustain  the  allegation  of  right ; 

^^^Ifanmnff  v.    Wasdale  {a)y   Tyson  v.   Smith  {b).     [Lord 

^Campbell  C.  J.     This  plea  might  have  been  proved  by 

-^^vidence  of  a  taking  which  would  have  interfered  with 

"^t-he  navigation.]     Such  proof  was  not  necessary.     The 

"^Kniere   possibility   of  an    abuse  does   not    exclude   the 

^supposition  of  such  a  grant  as  is  hcre'relicd  upon.     In 

'^The   Grand  Surrey   Canal   Company   v.  Hall  (e)   the 

"^proprietors  of  the  canal   were   directed   by  statute  to 

:^Knake  and  maintain  bridges  across  the  canal  for  the  use 

4K)f  the  adjoining  landowners;   they  built  a  bridge  for 

'^he  use  of  persons  occupying  the  lands  of  one  Rolb : 

'^he  question  at  the  trial  was,  whether  or  not  the  bridge 

^ad  become  a  highway  by  dedication;  and  it  was  argued 

that  this  supposition  was  rebutted  by  the  Company's  Act : 

l)ut,  the  Act  not  expressly  prohibiting  a  dedication,  the 

Court  held  that  it  might  be  inferred  from  the  evidence. 

Tindal  C.  J.  said,  during  the  argument :   "  Why  might 

Dot  this  Company  dedicate  the  bridge?     They  might 

^   answerable   over   to   the   proprietors  at   large,  but 

^here  is  no  statute  to  restrain  them."     "  They  might 

'^ave  prevented  the  public  from  crossing  the  bridge ;  but 

^f  they  build  a  bridge  and  allow  persons  to  use  it,  why 

^l^ould  not  the  usual  consequences  follow?"     And,  in 

His  judgment:  '*I  am  not  aware  that  there  is  any  thing 

ita  the  constitution  of  the  Company,  to  prevent  them 

^y>m  dedicating  a  way  to  the  public,  as  other  persons  or 
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(a)  SA,^E.7SB. 

<6)  hkK.K6A,^E,  746.    In  Ezch.  Ch.  (judgment  affirmed)  9  J. 
^  B.  406. 

{€)  1  Mam.  4*  G.  393. 
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Volume  XFiil,  Corporate  bodies  may  do.    They  are  the  masters  of  their 

__i own  property ;  and  though  they  may  be  answerable  to 

R^HDALB    the  rest  of  the  proprietors  for  a  failure  of  duty,  I  see 
Comptny     no  reason  why  the  public  may  not  by  user  gwn  a  right 
Radcuffs.    of  way  against  them,  as  well  as  against   any  other 
individuals." 

By  the  Prescription  Act,  2&3  fF.A.  c.  71.  sects.  2 
and  5,  the  general  averment,  as  made  in  this  plea,  of  an 
enjoyment  as  of  right  during  twenty  years,  is  sufficient ; 
and  "any  proviso,  exception,  incapacity,  disability"  &C., 
shewing  the  enjoyment  not  to  have  been  of  right,  must 
be  specially  pleaded.  In  the  absence  of  such  plea,  if  the 
enjoyment  could,  under  any  circumstances,  have  been 
rightfully  had,  the  Court  will  intend  it  to  have  been  so. 
If  the  user  might  have  been  legal  or  might  have  been 
illegal,  reference  being  had  to  the  rights  of  the  public 
over  this  canal  as  a  highway,  the  illegality  should  have 
been  replied.  In  a  water  running  over  private  land, 
but  subject  to  a  public  right  of  navigation,  any  subtrac- 
tion of  the  water  for  private  purposes,  even  the  draught 
of  it  for  cattle,  may  be  a  nuisance  to  the  public ;  but  the 
fact  must  be  shewn  in  pleading.  [Lord  Campbell  C.  J* 
The  declaration  says  "whereby  the  plaintifis  lost  and 
were  deprived  of  the  said  water."  Is  not  that  an  all^ation 
that  the  plaintifiis,  who  are  trustees  for  the  public,  have 
suffered  in  that  character?]  Those  are  merely  verba 
sonantia.  The  plaintifis  would  limit  the  defendant  to 
a  user  of  this  water  for  the  purpose  of  condensing  steam : 
but  nothing  on  the  record  shews  that  the  right  of  user 
for  other  purposes  may  not  have  been  granted  to  a 
mill-owner  on  the  defendant's  land  in  the  time  of 
Richard  I.  \Erk  J.  Would  not  such  right  be  subject 
to  the  provisions  of  stat.  34  G.  3.  c.  78.?]     Suppose 
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^s  were  the  case  of  a  river,  running  through  a  popu-  QtfMn*«  Bench. 

joas  country,  and  subject  to  a  public  right  of  navigation : 
It  OAtinot  be  contended  that  every  landowner  on  the 
Panics,  justifying  under  a  prescriptive  right  to  the  use  of 
''•t.er,  must  shew,  in  his  pleading,  that  his  exercise  of 
the  right  did  not  injure  the  navigation.  Reference  may 
^  ixiade  on  the  other  side  to  the  dictum  in  Co.  Litt. 
*'  ^*  «i.  that  "regularly  a  man  cannot  prescribe"  "against 
^^^-^tiite;"  but  that  does  not  apply  where  the  claim  of 
"S«t:  is  founded  merely  upon  a  twenty  years'  user  since 
statute. 


th. 


-^^ncwles  (with  whom  were  TomUnsan  and  CowUng)y 

cox^^j^     rpj^^  claim  to  withdraw  this   water  for  other 

P^^'jKwes  than  that  of  condensing  violates  both  public 

*^^    individual  rights,  conferred  by  stat.  34  G.  3.  c.  78. 

^04  (a).    The  privileges  and  duties  of  the  Company 

^^^li   respect  to  the  water  were  granted  by  that  Act, 

^^^     further  extended  and  ascertained  by  stats.  39  &  40 

^    3.  e.  zxxvi.  and  46  G.  3.  c.  xx.     Their  situation, 

^^^r  the  several  statutes,  is  that  of  an  association  upon 

'^^'^sh  powers  necessary  to  their  undertaking  are  con- 

^-*^^fed,  upon  certain  conditions ;  and,  among  these,  that 

^"^^  shall  keep  open  a  passage  for  the  public  on  the 

Itself  and  upon  the  ways  and  wharfs  adjoining,  for 

^^h  passage  certain  rates  are  to  be  paid ;  and  these 

are  to  be  the  security  for  moneys  which  the  Com- 

^  are  authorized   to   raise  by  mortgage,   annuity, 

"^^masoiy  notes,  or  otherwise  (b\    Another  condition 

bihat  ^the  waste  water  of  the  said  Rochdak  Canal^ 

-*^)  Anta,  p.  298,  note  (6). 

^  ^)  Saeta.  4,  5,  6  of  ttat.  39  &  40  &.  3.  e.  xxzvi.  (local  and  personal, 

^'lic)  w«r«  particalirlj  referred  to.     And  see  sUt.  34  G.  3.  c.  78.  a.  79. 

Y   2 
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sutBcieni  to  supply  the  said  engine  or  engines  with  cold  Queen^a  Bench. 
'•^ater,  for  the  sole  purpose  of  condensing  the  steam 
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"se<i  for  working  any  such  engines ;"  and  even  this  was     ^^^^^^^ 
subject  to  the  proviso  that  a  quantity  of  water  equal  to      Company 
^^^^^  taken,  with  the  exception  of  inevitable  waste,  should    Radcliffe. 
"^  ^^e  turned  into  the  canal  on  each  day  when  the  engine 
^^^3   uised,  "so  that  no  obstruction  shall  arise  therefrom 
^^   tile  said  navigation."     Subject  to  this  condition,  every 
t^ndowner  within  twenty  yards  of  the  canal  might  take 
ttfco    ^^9vater  for  the  purpose  of  condensing  only.     The 
I^^^'^^^nt   action  is   brought  expressly  for  violating  the 
^^^"^^ition  of  the  Act  in  this  respect.     The  declaration 
*^*fers  to  the  Act  of  parliament,  and  alleges   that  the 
^^'^^dant  had  a  mill  and  steam  engine  upon  land  within 
^W'enty  yards  of  the  canal,  but  that  he  diverted  water 
^^**^    the  canal  in  greater  quantity  than  was  necessary 
"^i*  oondensing  steam,  and  for  other  purposes  than  con- 
uexiaing  steam.     The  defendant  pleads  a  justification  to 
*^^h    these  breaches,  alleging  a   prescriptive  right  "of 
^^'^ing  from  time  to  time"  "  from  and  out  of  the  said 
^^•'^  "  and  of  using,  and  applying"  "  for  and  to  other 
*^4  different  purposes  and  uses  than  the  purposes  and 
''^^^   of  condensing  the  steam  used  for  working  the  said 
^'fe^xie,"  to  wit,  the  purposes  and  uses  "of  supplying 
"^      loilers  of  the  said   engine"  "with  water,  and  of 
S^'^^ifating  steam  for  working  the  said   last  mentioned 
c^fiv^e,  and  of  heating  the  said  mill"  "  and  of  cleansing 
t*^    %aid  boilers,"  "  such  quantities  of  water  as  were  from 
ti^*^^  to  time  necessary  and  required"  by  the  occupienf* 
o^  ^lle  mill  and  engine  "for  the  said  several  purposes  and 
0^^%,"  "as  and  when"  they  were  so  required.     That  is  a 
C^*iin,  by  supposed  grant,  to  take  more  water  than  the 
A<^t  allows;  as  much,  that  is,  as  may  be  necessary  for 
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Volume  XFJ II.  the  scveral   purposes  stated,  and  whatever  the  coi 

. 1__.  quences  may  be  to  the  navigation.     Such  a  plea,  evei 

^c^Tiid*'*    confined  to  the  surplus  water, would  be  bad,  because 
Company      D^j.^  of  Bridgewater  has  a  right  to  that  surplus;  hxkX 
Radcliffe.    is  not  so  confined.     Mr.  Watson  was  obliged  to  cont 

that  the  Company  might,  if  they  thought  proper,  stg^^    ^ 

the  navigation  altogether,  or  grant  away  so  much  oft 

water  that  the  use  of  the  canal  by  boats  and 

might  be  prevented.     But  it  is  impossible  to  sayth^^' 

they  have  such  a  power.  The  water  is  not  the  Company 

for  such  purposes.    They  have  a  right  only  to  use  it ;  tp^ 

pass  the  surplus  to  the  Duke  of  BridgewaUTf  and  appl^^^ 

to  the  uses  of  the  canal  the  water  which  is  requisite  fo 

those  uses.     If  they  had  made  a  grant  of  the  water  ir  - 

the  terms  of  this  plea,  such  a  grant  would  have  bee 

ultra  vires,  and  bad;  their  successors  would  not  hai 

been  bound  by  it ;  and  it  could  not  have  been  efiectualP'^^^^  ' 

pleaded  in  bar  to  the  present  declaration. 


Coleridge  J.     I  am   of  the  same   opinion.     The  ^ 
foundation  of  the  fourth  plea  is  a  supposed  grant,  the 
existence  of  which  is  to  be  shewn  by  acts  of  user.    Bat, 
if  the  acts  of  user  would  not  be  legal,  the  grant  cannot 
be  inferred  from  them.     The  Company  here  are  not  the 
owners  of  the  water,  but  trustees  for  the  public,  under  a 
very  limited  trust.      They  are  bound  to  apply  all  the 
water   that  may  be  required  to  the  purposes  of  the 
navigation ;  they  are  also  bound  to  allow  so  much  as  is 
wanted  for  the  particular  use  (specified  in  stat  34  G.  3. 
c.  78.)  of  the  mill  owners  within  a  certain  distance  of 
the  banks.     The  Act  last  cited  at  the  Bar  (a)  provides 


3 


(a)  39  &  40  a.  3.  c.  xxxvi.  «.  40. 
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^*ven  for  the  surplus  water;  otherwise  there  might  have  Queen's  Bench, 

li^^cn  some  foundation  for  an  argument  with  respect  to 

^lais  on  the  part  of  the  defendant     As  the  case  stands, 

either  the  water  which  has  been  diverted  is  within  the 

^^>ecified  uses,  and  then  no  grant  could  have  been  made 

^^'f  it,  apart  from  those  uses ;  or,  at  any  rate,  it  was  surplus 

^^^ater  which  the  Company  were  bound  to  transmit  to  the 

^^^Qal  of  the  Duke  of  Bndgeioater^  and  therefore  could 

-^rEOt  grant    Allusion  has  been  made  to  some  expressions 

^^^bich  I  am  said  to  have  used  in  Rochdale  Canal  Com- 

f?€aiyy,  Kinff(a);  but  these  must  be  taken  with  reference 

CO  the  facts  which  were  then  before  the  Court,  and  will 

not  affect  the  decision  of  this  case. 


JEble  J.     This  is  a  claim  to  impose  a  servitude  upon 

tho  canal  by  virtue  of  a  twenty  years'  user.     The  party 

seelcing  to  establish  such  a  claim  must  shew  a  grant  by 

*  P^i^son  capable  of  making  the  grant  relied  upon.  Now 

^"^  STtmt  here  is  by  persons  having  no  distinct  owner- 

^'^ip  of  the  water,  but  entitled  only  to  the  flow  of  it  for 

^    X^iirposes  of  the  navigation,  and  having  no  right  to 

^^  svirplus.    If  it  had  appeared,  by  direct  evidence,  that 

^     C^ompany  bad  made  a  grant  to  the  purport  now 

^Pl^osed,  setting  out  their  title,  that  grant  would  have 

PP^€ued  to  be  against  the  right  of  the  public,  and  void 

P^Xk  the  face  of  it     The  twenty  years'  user,  therefore, 

^^^1^  establish  no  right  (*). 

Rule  absolute. 

^•*>  UQ.  B.  122. 
^^)  CnmpUm  {F.  took  no  part  in  tho  decision,  having  been  counsel  in 
^^<i%use. 
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^]^K/mk.  Shepherd  against  Hodsman. 

Sect.  57  of  rpHE  declaratiou,  by  plaintiff,  as  clerk  to  the  trus- 
c.  126.  pro-  tees  under  "  an  Act  for  more  effectually  repairing 

Tides  that  "all  ,        ,  .         .  .  ,  ,     -  t>         » 

contracts  and     and  Otherwise    improving   the   road   from  Beverley  to 

be  made  or  en-  Kexby  Bridge  in  the  county  of  York^  (a),  stated  that,  at 
the  farming  or  ^  public  meeting  of  the  trustees,  at  Beverley^  the  tolls  of 
of  an7tu^Vp'ke  ^^«  ^^^^^  tumpike  gate,  on  the  said  road,  were  duly 
r^thetiustces"  P"^  "P  ^^  ^®  '^*  *^  *^''"»  ^^  auction,  for  two  years, 
'» letting  such     to  Commence  from  the  1st  day  of -F^eArr/arv  then  next ; 

tolls," "  or  by  j  ^ 

their  clerk  or     at  which  meeting  one  Robert  Norris  became  and  was 

treasurer,'* 

shall  be  valid,  the  last  and  highest  bidder  for  the  said  tolls,  and  was 

ing  the  same  thereupon  duly  declared  the  farmer  or  renter  thereof^ 

deed  or  under  ^^  ^  certain  rent,  to  wit  &c. ;  and  the  said  IL  N.  did^ 

*^Held:  1.  ^^^^   produce   and   tender  one  George  Graybum  an  A 

^*!?"T^®*  the  defendant  to  the    trustees  as  his  sureties  for  the 

mcnt  for  the 

'^*^°d  h^  *K^^**  payment  of  the  said  rent ;  and  thereupon,  by  a  certain 

clerk  to  the  agreement  in  writing,  then  made  between  plaintiff,  as 

stating  that  by  such  clcrk  as  aforesaid,  of  the  one  part,  and  the  said 

be,  **  on  behalf  R*  N.y    G.  G.    and    defendant,    of   the    other    part, 

tees."  did*"  "  which  Said  agreement  was  then  signed  by  the  plain- 

an^the  lessee"  ^*^»  ^  *"^  being  such  clerk  as  aforesaid,"  and  by  the 

jUke'Te^tSls  ^*^  ^'  ^''  ^'  ^'  ®"^  defendant,  "the  plaintiff,  on 

and  toll  house 

for  two  years,  was  made  according  to  sect  57  ;  the  clerk  having  authority,  by  the  statute, 

to  contract,  as  well  as  to  sign,  on  behalf  of  the  trustees. 

2.,  That  sut.  8  &  9  Fict  e.  106.  «.  3.,  which  provides  that  <*  a  lease,  required  br  law  to 
bo  in  writing,  of  any  tenements  or  hereditaments'*  shall  bo  void  at  law  unless  made  by  deed, 
docs  not  apply  to  agreements  for  the  lease  of  tolls  under  stat.  3  G,  4.  c.  126. 


(o)  9  0\  4.  c.  IzjLviii.  (local  and  personal,  public). 


f 
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bdialf  of  the  said  trustees,  did  agree  to  let,  and  did  QntttC^  Benck. 
tb^T-ebj  let,  and  the  said  R.  N.  did  agree  to  take,  and 
did     thereby  take,  to  farm  the  said  tolls  and  duties,"     Shepherd 
**  together  with  the  toll  house  and  appurtenances,"  for     Hodsman. 
^J=^^     term  of  two  years,  at  the  yearly  rent  as  aforesaid. 
-And    the  said  R.  N.,  G.  G.  and  defendant  "did,  and 
^^<2li    and  every  of  them  did,  thereby  agree  with  the 
pl^.i]:itiff,  as  such  clerk  as  aforesaid,"  that  they  or  some 
orie   of  them,  their  heirs  &c.,  would  pay  the  said  yearly 
^^"^^t    during  the  said  term:  "and,  the  said  agreement 
'^^ving  been  so  made  and  signed,  the  defendant,  in  con- 
^raeradon  of  the  premises,  promised  the  said  trustees"  to 
P^rfJarm  and  fulfil  the  said  agreement.     Breach,  non- 
P*y  nacnt  by  Norris  of  six  months'  rent,  and  refusal  by 
wfex^^jjj  ^Q  pgy  ^ijg  same. 

-^lea,  Non  assumpsit.    Issue  thereon. 

^^ci  the  trial,  before  Lord  Campbell  C.  J.,  at  the  York 

I^^Og  Assizes,  1852,  it  was  objected,  on  behalf  of  the 

^^^ndant,  that  the  agreement  recited  in  the  declaration 

^^  "Void,  inasmuch  as,  though  it  recited  the  putting  up 

^vtction  and  the  letting  of  the  tolls  as  prescribed  by 

^"^^     3  6r.  4.  c.  126.  8.  55.,  the  agreement  should  have 

.     ^•^   made  by  the  trustees  themselves,  sect.  57  autho- 

^^^S  the  derk   to  sign  on   their  behalf,  but  not  to 

^    ^^^*act      The    Lord    Chief.  Justice    overruled    the 

I      '**^^^2tion;   and  a  verdict  was  given  for  the  plaintiff, 

^^  being  reserved  to  move  to  enter  a  nonsuit. 

^^  '^aiicn  now  moved  accordingly.    First,  the  agreement 

^^t  the  tolls  is  not  made  in  the  manner  prescribed  by 


.^  -    3  Cr.  4.  c.  126.     Sect.  57  of  that  statute  provides 

.    ^^^^t  all  contracts  and  agreements  to  be  made  or  entered 

^^  for  the  farming  or  letting  the  tolls  of  any  turnpike 

^^^^8,  signed  by  the  trustees  or  commissioners  letting 
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Volume XV  11 L  such  tolls,  OF  any  two  or  more  of  them,  or  by  their  ct^^A 

1852 
1__  or  treasurer,  and  the  lessee  or  £Eurmer,  and  his  sureti.  ^ 

Shepherd     ^f  g^^j^    ^^jj^   respectively,   shall    be    good,  valid    ai.  »^ 
HoDSMAN.     effectual,  to  all  intents  and  purposes,  notwithstandS^  ^ 
the  same  may  not  be  by  deed  or  under  seaL"    Tt^^ 
clause  enables  the  clerk  to  sign  the  agreement  on  beir 
of  the  trustees  or  commissioners,  but  not  to  agree  ^^^ 
their  bchal£    The  trustees  or  commissioners  only  can 
the  parties  contracting  with  the  lessee.   BtU  v.  iy^ionCI!-^ 
and  Lee  v.  Nixon  (&)  shew  how  strictly  the  provisions 


the  statute,  as  regards  the  form  of  such  agreements,  \ 
to  be  construed     It  was  held  in  Pitman  v.  Woodbury  { 
that,  where  a  lease  is  not  executed  by  the  lessor,  t 
lessee,  although  he  may  have  executed,  is  not  bound 
the  covenants  made  by  him  in  consideration  of  the  1 
Here  the  commissioners,  who  are  the  real  lessors,  I 
not  executed:  and  the  action  therefore  does  not  lie. 

Secondly,  such  an  agreement  as  this  should  now 
under  seal.     Stat.  3  G.  4.  c.  126.  s.  57.  declares  thai 
shall  be   good  notwithstanding  it  may  not  be 
seal:  but  it  has  been  since  enacted  by  stat  8  &  9 
c.  106.  s.  3.  that  ^'a  lease,  required  by  law  to  b^ 
writing,  of  any  tenements  or  hereditaments,"  shall 
void  at  law,  unless  made  by  deed.**     [Lord  Camf 
C.  J.     Stat  8  &  9  Vict  c.  106.  is  ''  An  Act  to  amend  t 
law  of  real  property."     Can  the  provisions  of  that  A^^^^^ 
apply  to  a  lease  of  turnpike  tolls  under  stat.  3  (?•  **        **   ' 
c.  126.  ?]     Tolls  certainly  come  under  the  denomination^ ^ 
of  "  hereditaments."     And  here  the  toll  house  is  letJ  ^^ 
which  is  real  property  and  a  "  tenement." 

Lord  Campbell  C  J.     I  am  of  opinion  that  there  <^ 

(a)  9  liinff.  393.  (ft)  \  A,  ^  E,  201. 

{v)  3  Ejcch.  4. 
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sliould  be  no  rule.     A  statutory  mode  has  been  pre-  Queen't  Bench. 
soribed  for   making  leases  of    this  description.     The  , 
statute  authorizes  the  trustees  or  commissioners  to  let 
tlie  tolls  to  the  highest  bidder,  under  certain  conditions, 
a.t  a  public  meeting;  and  declares  that  the  agreement 
For  such  letting  is  to  be  signed  by  the  trustees  or  com- 
EXiissioners,  or  their  clerk  or  treasurer.     Here  it  is  signed 
by  the  clerk ;  and  the  agreement  recites  the  whole  of 
Klie  transaction,  which  took  place  according  to  the  pro- 
^wisions  6f  sect  55;  and  it  states  that  the  tolls  were  taken 
^y  Norris  as  lessee,  and  that  the  defendant  became  his 
surety.     I  think,  therefore,  that  the  agreement  is  made 
Sn  perfect  compliance  with  the  provisions  of  sect  57.    As 
'tto  the  objection  that  such  agreements  ought  now  to  be 
under  seal,  I  think  it  would  be  strange  to  hold  that  the 
-provisions  of  stat.  8  &  9  Vict  c.  106.,  which  was  passed 
for  the  purpose  of  amending  the  law  of  real  property, 
were  intended  to  embrace  statutory  agreements  made 
under  stat  3  G.  4.  e.  126.     Indeed,  if  we  were  to  con- 
strue the  latter  statute  strictly,  we  should  find  that  it 
does  not  require  the  lease  itself  of  the  tolls  to  be  in 
writing  at  all,  but  only  that  the  agreement  for  such 
lease,  which  operates,  of  course,  as  a  lease,  must  be  in 
writing:  so  that  stat.  8  &  9  Vict  c.  106.  s.  3.  could  not 
apply.    It  applies,  in  fact,  only  to  such  leases  as  are 
required  to  be  in  writing  by  the  Statute  of  Frauds;  and 
not  to  agreements  for  leases  of  tolls  under  this  Act 

WiGHTMAN  J.  I  am  of  opinion,  as  regards  the  first 
objection,  that  the  agreement  is  in  compliance  with  stat. 
3  G.  4.  c.  126.  s.  57.  The  trustees  are,  by  sect  55,  to 
be  the  parties  who  actually  let  ihc  tolls :  but  the  statute 
does  not  enact  that  the  contract  for  letting  them  must 
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VoiuMtXViiL  be  made  by  the  trustees  in  person.     Under  sect  57, 


1852, 


the  clerk  may  clearly  make  the  contract  on  behalf  of  the 
Shepherd  trustees.  I  am  further  of  opinion  that  stat.  8  &  9  Vict 
HoDBMAN.     c.  106.  8.  3.  does  not  apply  to  agreements  for  the  lease 

of  tolls  under  stat.  3  G.  4.  c.  126. 

Erle  J.  It  appears  to  me  that  the  letting  of  the  tolls 
in  this  case  has  been  according  to  the  provisions  of  sect 
55y  and  that  the  agreement  for  such  lease  has  been 
recorded  according  to  the  provisions  of  sect.  57.  Stat 
8  &  9  Vict,  c.  106.  does  not  apply  to  agreements  of  this 
kind,  which  are  not  leases,  although,  when  reduced  into 
writing,  they  are  to  have  the  effect  of  leases. 

Crompton  J.     By  the  statute,  a  parol  agreement  for 
the  lease  of  tolls,  signed  by  the  trustees  or  their  clerk,  is^^^f 
to  have  the  effect  of  an  actual  lease  by  the  trustees....  ^s-s 

Stat  8  &  9  Vict  c.  106.  s.  3.  has  no  reference  to  agree ^^^ 

ments  of  this  kind.     In  Bell  v.  Nixan  (a)  it  was  heI(flHL»X  t 
that,  where  two  persons  acted  jointly  as  clerks  to  the 
trustees,  the  signature  of  one  only  was  not  suflScient;  hm 
it  was  not  disputed  that  they  could,  jointly,  make  ih^     ^^^ 
agreement  on  behalf  of  the  trustees.     I  think  the  agree-       — ^^'^ 
ment  here  is  made  in  accordance  with  the  provisions  of       *1.^> 
sect  57. 

Rule  refused.  * 

(a)  9  Binff,  393. 
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Chatfield  against  Cox.  A^nfmh 

fi  SSUMPSIT  on  a  bill  of  exchange  for  47i,  drawn  by  Defendant  was 
one  Joseph  Liddiate  on,  and  accepted  by,  defendant,  plaintiff  in 
^^.nd  indorsed  by  the  said  Joseph  Liddiate  to  plaintiflF.  q.  '^  w.  were 
here  were  also  counts  for  interest  and  on  an  account  aefendlmt  b 
ted.  '*®'-  ?y  "g~<^- 

ment  between 

First  plea:   That,  after  the  making  of  the  said  bill,  ^-.^f^-*   , 

^  '  ^  /  plaintiff  and 

ad  after  the  accruing  of  the  causes  of  action  in  the  said  defendant,  the 

,  following  docu- 

'^c^unts  mentioned,  and  before  the  commencement  of  this  ment  was 

,^^_  •  •  n  .  1   x^  J   delivered  to 

"^auit,  to  Wit  on  &c.,  certain  persons  named  Cleaver  and  plaintiff: 

Watson  were    indebted    to  defendant  in   the  sum  of  q^  ^  i^^' 
-<8i  13*.  lOrf. ;    that  it  was  thereupon  agreed  between  J^^^J^pJuJ* 
:plaintiflF,  defendant,  and  the  said  C.  and  W.,  that  defend-  ?^[^^^L 
«iDt  should  relinquish  and    abandon  all  claim  to,  and  "with such 

^^  ^  parcels  of 

exonerate  and  discharge  the  said  C  and  W.  from,  the  Koman  cement 

.  as  he  shall  re- 

^yment  to  him  of  the  moneys  due  and  owing  on  the  quire,  to  the 
said  bill,  and  from  all  causes  of  action  in  respect  thereof;  and  charge  to ' 
and  that  the  said  C  and  W,  should,  on  being  required  stwidii^^wUh 
by  plaintiff,  deliver  to  him  such  parcels  of  Roman  cement  J^^^j.^  "jj  c  " 
as  he  should  require,  to  the  value  of  the  said  sum  of  ^e^ndant). 

48i!,  13*.  lOdL,  in  lieu  of  payine  defendant  the  said  debt  ^^  written : 
^  J     ^  «« To  Mr. 

due  to  him  from  them ;  and  that  that  debt,  and  also  the  c."  (plain- 
debt  and  causes  of  action  as  to  the  said  bill  in  the  first  the  considera- 
count  mentioned,  should  be  taken  as  satisfied  by  the  named  we 
said  agreement:  That  the  said  agreement  was  so  made  p^^ your^' 
by  defendant  and  the  said  C.  and  W.  in  satisfaction  and  Jou^^i^jf®" 

require  it, 
Roman  cement  to  the  amount  of  48iL     C.^W.*^ 
Held,  that  this  was  an  agreement  relating  to  the  sale  of  goods  within  the  exemption  io 
Schedule  Part  I.  to  stat  55  G.  3.  c.  1 84.,  and  therefore  did  not  require  a  stamp. 
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VobtmeXViii.  discharge  of  the  said  bill  and  causes  of  action  in  the 
said  first  count  mentioned ;  and  that  plaintiff  accepted 
the  said  agreement  in  such  satisfaction  and  discharge. 


1852. 


Chatfield 

V. 

Cox.         Verification, 


Rcplicationi  that  the  said  agreement  was  not  made 
and  accepted  in  satisfaction  and  discharge  of  the  bill  and 
causes  of  action  in  the  first  count  mentioned,  modo  et 
form&.     Issue  thereon. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Middlesex  sittings  after  last  Hilary  Term,  the  following 
document  was  put  in  by  the  defendant  in  support  of  the 
first  plea. 

"  3,  Wellington  Square,  Chelsea,  December  1848_ 
To  Messrs.  Cleaver  and  Watson. 

Gentlemen,  I  have  to  request  you  will  supply  Mr^- 
R.  Chaffield  with  such  parcels  of  Roman  cement  as  h^ 
shall  require  to  the  amount  of  48il  \Zs.  lOdL,  and  duugc 
to  the  account  standing  with  you  to  my  credit.     Yours, 

Robert  Cox.'' 

Underneath  was  written : 

'*  Elizabeth  Bridge  fFharf,  PimUco,  December  1848. 
To  Mr.  R.  Chaf/ield. 

On  the  consideration  above  named  we  agree  to  supply 
to  your  order,  when  you  shall  require  it,  Roman  cement 
of  the  best  quality  delivered  within  three  miles  at  1«.  per 
bushel,  to  the  amount  of  48/.  I3s.  lOd. 

Cleaver  and  WajtmnC 

This  document  was  not  stamped;  and  it  was  objected, 
on  behalf  of  the  plaintiff,  that  it  required  a  stamp,  not 
being  an  ^^  agreement  made  for  or  relating  to,  the  sale  of 
any  goods,"  within  the  exemption  contained  in  Schedule, 
Part  L  of  Stat.  55  G.  3.  c.  184.    The  Lord  Chief  Justice 
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acf  ncEitted  the  document ;  and  a  verdict  was  given  for  the   Queen^t  Bench 

d^/endant,  leave  being  reserved   to  move   to  enter  a  |__ 

lict  for  the  plaintiflF.  Chatfield 

Cox. 


Hawkins  now  moved  accordingly.     This  is  not  an 

-clement  either  expressly  for,  or  relating  to,  the  sale  of 

^<:>o>^     The  transaction  for  which  it  provides  is  not  a 

»c^X4^   at  alL     [Lord  Campbell  C.  J.     It  is  a  transfer  for 

ck      Y^^^^i^  consideration,  the  consideration  being  the 

I  i.<:^ vaidation  of  the  debt  due  from  Cleaver  and  JVaUon  to 

^Vk^    defendant]     That  cannot  be  considered  as  a  sale ; 

"^^e^e  is  no  bargain  between  the  plaintiflF  and  Cleaver 

^■^cicl  Watsofu     [Lord  Campbell  C.  J.     Suppose  Cleaver 

^■^d  fFatsan  had  delivered  the  cement  to  the  defendant 

^inruelf,  in  satisfaction  of  his  debt.]     That  could  not  be 

considered  as  a  sale.  Supposing  the  cement  to  have  been 

deljv^pe^  under  this  agreement,  and  that  the  defendant 

«*d  oeverthelesB  sued  Cleaver  and  Watson  for  their  debt 

^   ^mj  they  could  not  have  pleaded  such  delivery  by 

^^y    of  set-off  for  goods  sold  and  delivered.     [Lord 

^^^npbeU  C.  J.     A  guarantee  to  pay  for  goods  to  be 

^  Implied  to  a  third  person  is  an  agreement  relating  to 

^^  sale  of  goods  within  the  exemption  of  the  statute.] 

^^^t  is  an  actual  contract  for  the  sale  of  goods :  here 

^     goods  are  bought  or  sold  at  all.     [Lord  Campbell 

'^'^   J.    But  in  the  ease  of  a  guarantee  the  sale  of  the 

®^^^^^  is  not  the  direct  object  of  the  agreement]     It  is 

,  *^^    primary  object ;  here,  if  there  be  any  sale  at  all,  it 

^   •  aeeondary  object  of  the  agreement,  the  primary  one 

^^**^  the  liquidation  of  Cleaver  and  WatsarC^  debt  to 

^^^     defendant     In  Tilsley  on  the  Stamp  Laws,  p.  48. 

v-^d  ed.)t  it  is  laid  down  that,  "  if  the  primary  object  of 

^   writing  be  the  sale  of  goods,  the  right  to  exemption 
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Voiumexviii.  is  Dot  affcctcd  by  reason  of  its  containing  a  secondar 

'___  or  collateral  matter,  but  it  is  otherwise  where  the  pro 

Chatoeld    position  is  reversed."     Smith  v.  Cafor  (a)  is  an  instaoc 
^ox.         of  the  second  of  these  two  propositions.    [Lord  Campbet 
C.  J.     There  the  agreement  was  between  principal  aD< 
factor,  not  between  vendor  and  vendee,  as  here.] 

Lord  Campbell  C.  J.     I  am  of  opinion  that  tb 
agreement  is  within  the  exemption  of  Schedule  Part 
to  Stat.  55  G.  3.  c.  184.     It  is  an  agreement  relating 
the  sale  of  goods.     No  money  was  to  be  actually  ps 
for  the  cement  supplied ;  but  it  was  to  be  delivered    - 
a  pecuniary  consideration,  namely,  the   liquidation 
the  debt  due  from  Cleaver  and  Watson  to  the  defendfls 
The  agreement  is,  practically,  for  the  sale  of  goods,  ^ 
as  much  as  a  guarantee  for  the  supply  of  goods  wt^i 
are  to  be  paid  for  with  money.     There  can  be  no  dou 
that  delivery  cf  the  cement,  under  this  agreement,  migl 
be  pleaded  by  way  of  set-off  for  goods  sold  and  delivered 
in  an  action  by  the  defendant  against  Cleaver  and  WaJt^m 
for  the  amount  of  their  debt  to  him. 

Wtohtman  J.  The  question  whether  an  agreement 
of  this  description  requires  a  stamp  must  be  decided  V 
the  terms  of  the  instrument  itself.  Here  the  agreemen 
is,  on  the  face  of  it,  clearly  an  agreement  relating  to  th 
'  sale  of  goods.  It  would  clearly  have  been  good  evidenc 
for  a  plaintiff  in  an  action  for  goods  sold  and  delivered 
and  it  is  therefore  good  evidence  for  the  defendant  her 
in  support  of  the  first  plea. 

Erle  J.     I  am  of  the  same  opinion.     When  a  debt 

(a)  2  B,^Al(L  778. 
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has    ^cods  to  sell^  and  the  creditor  says,  If  you  will  Queen's  Bench. 
deliver  goods  for  me  to  the  amount  of  your  debt,  I  ' 

relinquish  my  claim  in  respect  of  it,  that  is  an  agreement    Chathbld 
for   thke  sale  of  goods,  and  is  within  the  exemption  in        Cox. 
the  Schedule,  part  L 

^ROMPTON  J.  concurred. 

Rule  refused. 


*^e  Queen  against  The  Dock  Company  at     ff^ednesday, 

April  2  lit* 

Kingston  upon  Hull. 
(1^  appeal,  at  the  Hull  Midsummer  Sessions,  1851,  The  mn  Dock 

^^  .  /.         1  1.    ^      /•     1  1    Company  i99Te 

against  a  rate  for  the  reuef  of  the  poor,  assessed  proprietors  of 

'^Pon  the  appellants  in  respect  of  their  docks  situate  in  m^de  at  differ. 

*^«  parishes  of  Holy  Trinity  and  St.  Mary  in  the  town  *°dei",^".^^ 

^  Kingston  upon  HuUy  which  parishes  are  united  for  the  JJJ^i^^^^ 

T^nef  of  the  poor  (by  division  into  eijrht  wards  under  a  ^®  ^°<^M    ^ 
.  r         V  ./  o  ^  communicated 

*^  Act),  the  Sessions  confirmed  the  rate  with  costs,  ^»tb  each 

, .  other  and  with 

BQDject  to  the  opinion  of  this  Court  upon  a  case,  the  the  river 

Quiterial  parts  of  which  are  as  follows.  extended  into 

The  appellants  are  the  owners  and  occupiers  of  the  pi^bes. 

docb  and  basins  after  mentioned,  situated  at  the  port  5^Ya  Imgle 

o(  KmgiUn  upon  Hull,  which,  previously  to  the  con-  ^'^J*5ue 

stmction  of  the  oldest  of  the  said  docks,  was  an  ancient  ®°  entrj  into 

the  docks  and 
was  paid  then, 
or  on  dearaiice  outwards ;  and  she  was  entitled  by  such  payment  to  go  into  any  one  or  more 
of  the  docks  at  the  will  of  her  own  master,  or  under  the  direction  of  the  Company's  harbour 
BMtcr,  who  had  certam  powers  for  regulating  the  position  of  vessels.  All  the  payments,  at 
whatever  dock  received,  were  carried  to  one  general  account. 

Udd  that  ^6  poor  rate  upon  so  much  of  the  docks  as  lay  in  any  parish  must  be  assessed, 
not  according  to  the  actual  receipts  in  that  parish,  but  to  the  proportion  which  the  area  of 
'*"*' — ^hin  that  parish  bore  to  the  entire  area  of  the  docks.    For  that,  in  such  a  case,  an 
t  on  the  acreage  principle  was  unavoidable ;  though  an  assessment  on  the  basis  of 
I  within  the  parish  b  preferable  where  the  nature  or  the  case  permits  it. 

vou  xruu  N.  8.  z 
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Vohmtxvin.  port  formed  by  the  river  Hull;  a  part  whereof,  adjoining 
^^^^'       the  town  of  Kingston  upon  Hull,  is  known  by  the  name 
The  Queen   of  The  Old  Harbour.    The  Old  Harbour  extends  fiom 
HuLL^Dock    a  place  formerly  called  Sculcoie  Gate  to  the  mouth 

the  nver,  and  is  vested  in  the  Mayor,  aldennen  anc^^^^^^ 
burgesses  of  the  borough,  who  receive  considerable  due^^^^ 
in  respect  of  vessels  using  the  port. 

In  1774,  by  stat  14  G.  3.  c.  56.  s.  17.,  the  appellair:::^,,^ 
were  incorporated  as   The  Dock  Company  at  SSngiS^^  ^^ 
upon  Hull;  and,  by  sect.  15,  the  Company  were  e^^^. 
powered  to  make  the  dock  now  called  77^  Old  Dc  jci, 
most  of  the  north  part  of  which  is  in  the  parisl^  of 
SculcoateSy  and  the  south  part  is  in  the  parishes  of  Efofy 
Trinity  and  Sl  Mary.     By  sect  22,  the  Company  wirere 
from   time   to   time   to  repair,  maintain,  support    and 
cleanse  the  said  dock  and  certain  other  works  in  tbe 
said  Act  mentioned,  and  by  them  to  be  provided  by 
virtue  of  the  Act     By  sect  25,  the  said  dock  and  tb^ 
works  connected  therewith  were   vested  in  the  ni<< 
Company.     By  sect.  42,  in  consideration  of  the  great 
charges  &c.  of  making  the  sdd  dock  and  works  and 
keeping  the  same  in  repair,  certain  rates  or  duties  of 
tonnage  were  granted  to  the  said  Company  fiir  every 
ship  or  vessel  (the  King's  ships  of  war  and  ships  em- 
ployed in  Ilis  Majesty's  service  excepted)  coming  into 
or  going  out  of  the  said  harbour,  basin  or  dock  within 
the  port  of  Kingston  upon  Hull,  or  unlading  or  patting 
on  shore,  or  lading  or  taking  on  board,  any  of  thdr 
cargo  or  any  goods,  within  the  said  port,  for  every  ton 
a  cenain  sum  of  money,  varying  in  amount  (as  in  the 
said  section  is  mentioned)  according  to  the  ports  or 
places  therein  specified  between  which  and  the  port  of 
Hun  the  said  vessels  might  come  or  go  or  trade ;  which 
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rates  or  duties  were  vested  in  the  Dock  Company.    The  Quetn*M  Bench 
lime  at  which  these  rates  or  duties  were  directed  to  be 
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paid  18  pointed  out  in  the  following  terms:  "and  shall    T^^^'^^^*' 

be  paid  at  the  time  of  such  ship's  or  vessel's  entry  in-     ^^J^  ^**** 

wards,  or  clearance  or  discharge  outwards,  or,  in  case 

any  ships  or  vessels  shall  not  enter  as  aforesaid,  then,  at 

any  time  before  such  ships  or  vessels  shall  proceed  from 

the  said  port,  at  the  custom  house  in  the  said  port ;  so 

as  DO  ship  or  vessel  shall  be  subject  or  liable  to  the 

payment  of  the  said  rates  or  duties,  or  any  of  them,  more 

thaxk  once  for  the  same  voyage,  both  out  and  home, 

K^otwithstanding  such  ship  or  vessel  may  go  out  and 

T^etum  with  a  loading  of  goods  or  merchandize."    (The 

oase  then  referred  to  sects.  46—52,  as  to  measurement 

of  ships  and  collection  of  duties,  and  sect.  53,  as  to 

annual   meetings  of  the  Company  and  accounts  to  be 

rendered  there,  &c.)    By  sects.  67  to  70  the  Guild  of 

the  TVuiitjf  House  otKinffston  upon  Hull  are  empowered 

to  appoint  a  dock  master  and  assistants,  with  power  to 

direct  the  mooring  or  removing  of  vessels. 

The  dock  now  called  the  Old  Dock,  with  the  quays 
and  works  mentioned  in  this  Act,  was  constructed  (a) 
within  the  statutory  time.  The  entrance  into  this  dock 
from  the  Old  Harbour  was  through  its  basin,  situate  in 
one  of  the  respondent  parishes.  The  liability  of  the 
sibilants  to  be  rated  in  the  parish  of  Sculcoates  for  so 
moch  of  the  said  dock  as  lies  in  that  parish  was  esta- 
blished in  the  Court  of  King's  Bench  in  1786  (&). 

Stat  42  G.  3>  c.  xcl,  local  and  personal  public  (passed 
in  1802),  for  making  additional  basins  or  docks  at  Kinff- 
Mom  upon  Hull,  recites  (sect  1)  the  before  mentioned 

(a)  R«iB«Doe  was  made  bere  and  in  other  parU  of  the  case  to  a  plan. 
W  Mtg^.TU  Dock  Compam^  of  HuU,  1  T.  A.  219. 
z  2 
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VchmeXPlii.  Act  and  its  provisions   generally;   and  it  authorizes 
•       and  reqnires  the  sidd  Dock  Company  to  make  The 
The  Queen    ^„OTJ«r  Dock  and  basin.     And  by  sect  2  it  is  enacted: 
Hull  Dock    *«  That  the  said  recited  Act,  and  all  and  every  the  rates     ^^ 

Company.  ^  "  ^^^ 

and  duties,  powers,  authorities,  provisions^  regulations,  ^.^.^ 
clauses,  penalties,  forfeitures,  matters,  and  things  thereii^^^^ 
and  thereby  given,  granted,  vested,  levied,  or  to  bfc^  ^2^ 
executed"  (except  so  far  as  they  are  altered  &c.  by  thr..^^^ 
Act)  "shall  be  and  they  are  hereby  declared  to  be?  i^ 
full  force,  as  well  in  regard  to  the  said  additional  bafl^^sf^ 
or  dock,  and  other  works  hereby  directed  or  intended  ^o 

be  made,  and  for  effecting  all  the  other  purposes  of  t^K^lg 
present  Act,  as  for  the  purposes  of  the  said  recited  A^i^  «," 
as  fully  as  if  here  re-enacted.  By  sect.  37  the 
Company  are  to  support  and  cleanse  the 
Dock.  Sect  58  gives  power  to  purchase  land  for  « 
third  dock,  to  meet  the  probable  wants  of  the  port. 

In  1805,  by  stat.  45  G.  3.  c.  xlii.,  local  and  peraoot^ 
public,  which  was  an  Act  to  authorize  the  rabing  o^ 
money  for  carrying  into  execution  the  powers  of  the 
last  mentioned  Act,  the  docks  and  basins  by  the  last 
mentioned  Act  (42  G.  3.  c.  xci.)  directed  to  be  made 
were,  by  sect  12,  declared  to  have  extended  to  them  the 
same  rights  and  privileges  which  then  belonged  to  the 
port  of  Kingston  upon  Hull ;  and  they  were  to  all  intents 
and  purposes  to  be  deemed  part  of  the  said  port     And 
it  was  declared  that  all  vessels  entering  into  or  loading 
or  unloading  in  the  said  docks  or  basins,  and  all  goods, 
merchandize  and  other  things  which  should  be  loaded  or 
unloaded  in  or  pass  through  the  same,  should  be  subject 
to  the  several  regulations,  and  be  liable  to  the  several 
duties,  to  which  they  were  or  had  been  subject  and 
liable  in  the  port  of  Kingston  upon  Hull 
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The  Queen 

V, 

Hull  Dock 
Company. 


After  this  statute  was  passed,  the  Humber  Dock  and   Qneen'9  Bench 
basin,  and  (after  an  interval  of  about  twenty  years)  the 
Junction  Dock,  were  completed  according  to  the  pro- 
visions of  the  two  last  recited  Acts. 

In   1844,  Stat  7  &  8  Vict  c.  ciii.  was  passed,  which, 
after  reciting  stats.  14  6r.  3.  c.  56.y  42  G.  3.  c.  xci.  and 
^S  G,  S.  c,  xlii.,  and  that  it  would  be  expedient  that  the 
^^d    Company  should  be  authorized    to  make  certain 
^uiditional  docks,  enacted  (sect.  1)"  that  the  said  recited 
^ActB,  and  all  and  every  the  provisions,  rates,  matters,  and 
^Aings"  "therein  respectively  contained"  (except  as  varied 
S!sc.  by  any  of  the  said  Acts  or  that  Act),  shall  "  be  in  full 
:C<>rce  and  effect  as  well  in  regard  to  the  present  docks  as 
^lie   said  intended  new  docks  and  quays,  and  all  other 
^he  works  to  be  made  by  virtue  of  and  under  this  Act, 
cuid  shall  extend  to  this  Act,  and  shall  be  in  force  with 
xrespect  to  this  Act  as  effectually"  as  if  herein  re-enacted, 
and  the  recited  Acts  and  this  Act  shall  be  construed 
leather  as  one  Act     By  sect  8  the  Company  were  em- 
powered to  borrow  money  on  mortgage  of  the  rates  and 
duties  under  the  said  recited  Acts  and  this  Act,  or  by 
bond.   (The  case  then  referred  to  sects.  66,  and  67,  which 
relate  to  the  keeping  of  accounts  of  moneys  received  or 
expended  on  account  of  the  Company  by  the  Company 
or  directors,  and  making  and  depositing  copies  of  such 
accounts,  as  settled  and  allowed  at  the  annual  meeting  of 
the  Company  in  each  year.) 

By  sect  166  it  was  made  lawful  for  the  Company  to 
construct  a  new  dock  on  the  eastern  side  of  the  Citadel 
at  Kingston  upon  Hull,  and  also  a  branch  dock  at  the 
western  side  of  the  Humber  Dock  and  to  the  north  of 
the  railway  tenninus.  By  sect  191  it  was  declared  that 
these  docks  and  the  works  respectively  connected  there- 
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Fofmm^XFiii.  Vfith  should  be  deemed  to  be  in  and  within  and  be 

^^^^'       of  the  port  oi  Kvigstm  upon  Hull     By  sect  194  it 

The  Queen    enacted :  "  That  no  vessel  passing  up  or  down  the  m 
Mull  Dock    ff umber,  without  entering  any  of  the  docks,  basiiu^ 
harbour,  or  not  commencing  or  terminating  her  toj 
at  the  port  of  Hull,  shall  be  subject  to  the  tonnage  i 
imposed  by  the  said  recited  Acts  or  any  of  them,  unle^^^^ 
such  vessel  shall  load  or  discharge  any  part  of  her  < 
within  that  part  of  the  river  Humber  which  is  within 
port  oi  Hull,  and  in  that  event  such  tonnage  rates  i 
be  payable  and  paid  only  in  respect  of  the  quantity 
goods  so  loaded  or  discharged  by  such  vesseP.     By  i 
195:  ^'  No  vessel  passing  up  or  down  the  river  HuU  to 
from  any  place  above  the  Beer  houses  there,  withe 
entering  any  of  the  docks  or  basins,  shall  be  subject 
the  same  tonnage  rates,  unless  such  vessel  shall  load 
discharge  any  part  of  her  cargo  within  the  OldHarbom      ^^ 
or  within  that  part  of  the  river  Humber  which  is  wil 
the  port  of  Hull,  and  in  that  event  such  tonnage 
shall  be  payable  and  paid  only  in  respect  of  the  quantity 
of  goods  so  loaded  or  discharged  by  such  vessel."    By 
sect«  200:  *^  If  any  vessel  using  the  docks,  whether  the 
same  shall  have  previously  paid  or  been  liable  to  tonnage 
rates  or  not,  shall  remain  in  the  docks  or  any  of  them  (at 
a  longer  space  of  time  than  ten  months,  to  be  computed 
from  the  time  of  going  into  the  dock  or  docks^  there 
shall  be  paid  and  payable  to  the  Company  by  the  master 
or  owner  of  every  such  vessel,  according  to  the  tonnage 
or  burthen  thereof,  a  further  rate  of  one  halfpenny  per 
ton  for  every  week  during  which  any  such  vessel  shall 
remain  in  the  said  dock  or  docks  beyond  the  said  period 
of  ten  months,  in  addition  to  the  rates  or  duties  of  ton* 
nagc  payable  by  virtue  of  the  said  recited  Acts."     By 
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0ect.  202  :  **  The  several  rates  authorized  to  be  taken  by   Qwen's  Bench, 

1852. 
elie  recited   Acts  and   this  Act  shall  at  all  times  be  ^ ! — 

40harged  equally  and  after  the  same  rate  in  respect  of  the        *  W^een 

^Bxne  desoription  of  vessel  and  same  description  of  g6ods     ^^pany. 

^^pon  the  same  voyage :   Provided  always,  that  a  vessel 

^proceeding  from  the  said  port  of  Hull  to  any  other  port 

d>^  place  and  returning  from  such  port  or  place  to  IIuU^ 

^Ad  a  vessel  first  proceeding  from  any  other  port  or 

place  to  Hull   and  returning  to  such  other  port    or 

-place,  shall  be    considered  as    performing  the  same 

voyage."    By  sect  232  a  Dock  and  haven  master  is 

to  be  appointed  by  the  Guild  of   the  Trinity  House 

in  JShiffgton  upon  HuU,    with   proper   assbtants.      By 

sect.  237,  the  Dock  and  haven  master  and  his  assistants 

have  power  to  regulate  the  position,  moorings  unmooring, 

ber^ing,  placing  or  removing  within  the  said  haven  and 

"^^^^w*  or  any  of  them,  of  any  vessels  entering  into,  lying 

^^^9  or  going  out  of,  the  same  respectively,  subject  to  any 

Py*Ia^8^  to  be  made  by  certain  Commissioners  named  in 

*^  «aid  Act    And,  by  sect  238,  "whenever  the  dispatch 

^*    l^usinesB  shall  be  obstructed  by  reason  of  any  vessel 

^*^S  in  the  sud  docks,  whether  the  cargo  of  any  such 

'"**^l  shall  or  shall  not  have  been  discharged,  it  shall  be 

^^fi*l  for  the  Dock  and  haven  master**  (subject  to  any 

^*^  iDyJaws)**  to  remove  any  such  vessel  from  any  one  of 

^     ^aid  docks  into  any  other  of  the  said  docks  into 

^^^Vi  the  Tessel  can  be  removed  without  being  taken 

^^^  %.1ie  river  Humber/^  By  sect  260,  vessels,  after  being 

^^^^^^aiged  of  their  caigoes,  are  to  be  removed  into  such 

^^*^   of  the  docks  as  shall  be  set  apart  for  light  vessels. 

^^Qder  the  powers  and  provisions  of  this  Act  a  branch 

^^V,  the  dock  now  called  The  Railway  Dock,  has  been 

^*^pleted  at  the  western  side  of  the  Humher  Dock  and 
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Volume  XV iiL  to  the  north  of  the  railway  termiQus,  and  was  opened  on 
^^^^*       4th  December  1846 :  and  the  dock  on  the  eastern  side  of 
ITie  Queen    the   citadel,   now   called  The   Victoria  Dock,  with   its 


▼. 


Hull  Dock    basin  communicating  directly  with  the  Humber,  has  also 

Company. 

been  completed ;  and  the  same  was  opened  on  3d  Jufy 
1850. 

All  the  docks  on  the  west  side  of  the  river  Hull  com-  « 
municate  with  each  other,  and  also  with  the  river  Humber'^ 
to  the  south  through  the  Humber  Dock  Basin,  and  witbc: 
the  river  Hull  or  Old  Harbour  to  the  east  throogh  th^. 
Old  Dock  basin.     The  Victoria  Dock,  which  is  on  th»>^ 
east  side  of  the  river  Hull,  communicates  through  its* 
basin  with  the  river  Humber  to  the  south ;  and  it  is  i 
intended,  and  by  the  last  recited  Act  required,  to  < 
municate  with  the  river  Hull  or  Old  Harbour  to  the  we=^s 
by  means  of  a  cut  or  communication,  which  is  not  y^^e 
completed,  but  which  is  in  the  course  of  constructic^is 
and  is  expected  to  be  completed  in  about  a  year.    Uporr! 
the  completion  of  that  cut  or  communication,  vesseii^ 
entering  the  Victoria  Dock  basin  from  the  Humber  will  ^ 
be  able  to  pass  through  and  use  all  the  docks,  and  to 
return  into  the  Humber  by  the  Humber  Dock  basin,  or 
vice  versa.      At  present  vessels  entering  the  Humber 
Dock  basin  from  the  Humber  can  pass  through  all  the 
docks  except  the  Victoria  Dock,  into  the  river  Hull, 
and  through  that  river  into  the  Humber,  or  vice  versft* 

The  Dock  Company  maintain  and  repair  all  their 
docks  and  works:  and  in  making  such  repairs  their  work- 
men are  employed,  and  their  materials,  of  which  they 
have  always  a  large  stock  in  their  yards  of  works,  are 
used  therein  indiscriminately.  No  separate  or  dbtinct 
accounts  are  kept  for  the  several  docks,  the  whole  of  the 
expenditure  in  maintaining  and  keeping  them  in  repair 
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Fctmuxyiii.  instances  were  then  given  of  vessels  having  dischaiged 

L_  and  taken  in  caigoes,  partly  in  the  Humber  dock  and 

The  Qdeen    p^^jy  jj^  ^^  Victoria  dock,  and  paid  only  one  set  of 
Huix  Dock    tonnage  dues:  and  it  was  added  that  a  list  was  pat  in 
evidence  by  the  respondents  wherein  fiirty  one  vessels 
appeared  to  have  used  both  the  Eastern  and  the  Western 
Docks  with  or  without  the  Old  Harbour  in  a  nmilar 
manner  on  the  same  voyage.)  In  thus  using  several  docks 
on  the  same  voyage,  the  shipowners  are  governed  entirely 
by  their  own  convenience  as  to  which  they  vrill  use  first: 
first  using  sometimes  the  Eastern  Docks,  sometimes  the 
Western,  sometimes  the  Old  Harbour.     Tonnage  dues 
are  received  for  vessels  using  the  Old  Harbour  <mly:  and, 
since  the  decision  of  this  Court,  in  Begina  v.  The  Dock 
Company  of  HuU  (a),  that  the  Dock  Company  are  only 
rateable  to  the  relief  of  the  poor  for  the  dues  paid  by 
vessels  which  come  into  and  use  any  of  their  docks,  and 
not  for  the  dues  paid  to  them  by  vessels  which  enter  the 
port  or  use  the  Old  Harbour  but  do  not  enter  or  use  any 
of  the  docks,  a  separate  account  of  the  dues  paid  by  the 
latter  description  of  vessels  has  been  kept.     A  separate 
account  could  be  kept  of  the  vessels  using  the  Victoria 
Dock  alone,  or  of  vessels  which  leave  that  dock,  or  which 
enter  it,  with  goods  laden  (when  the  dues  would  first 
attach).     No  account  is  kept  of  the  amount  of  dues 
received  firom  vessels   using  more   than  one  dock,  or 
which  use  the  Old  Harbour  conjointly  with  any  one  or 
more  of  the  docks.     The  same  rates  attach  whether  the 
vessels  use  one  or  more  of  the  docks;  and  can  be  claimed 
as  soon  as  they  enter  any  of  the  docks.     The  fiuther 
tonnage  dues,  payable  for  vessels  remaining  more  than 

(a)  7  Q.  B.  2. 
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t:en  months  in  the  docks,  have   always  been  payable  Queen^M  Bench 
Sienerally  and  without  regard  to  the  question  whether 
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such  vessels  within  that  period  have  remained  within  one    '^**®  Qu«bn 

;i>articular  dock  or  set  of  docks.    (An  instance  was  here    ^^^  ^^^ 
""  ^  ^  Gompaoy. 

^▼en.)    But,  by  the  above  mentioned  statute,  7  &  8 

Vict  c  ciiL  s.  200.,  these  further  .tonnage  rates  are 

charged  at  the  rate  of  one  halfpenny  per  ton  per  week 

:for  every  week  during  which  any  such  vessels  shall  remain 

in  the  said  dock  or  docks  beyond  the  period  of  ten 

months. 

It  was  admitted  by  the  appellants  that  the  sum  of  525iL 

was  to  be  taken  as  the  amount  of  tonnage  dues  received 

1>y  the  appellants  in  respect  of  vessels  which  had  used 

the  Victoria  Dock  and  basin  alone  from  the  opening  of 

^^leir  dock  in  July  1850  to  the  end  of  that  year  without 

^ying  entered  or  come  upon  the  soil  of  any  of  the 

'^pellants'  other  docks  or  works,  or  of  the  Old  Harbour, 

-4.iid  it  was  proved  that  that  sura  was  the  amount  of 

^^3es  chaigeable  upon  vessels  which  had  used  that  dock 

^^^^y  during  the  time  just  mentioned.    It  was  also  proved 

It  the  amount  of  dues  received  for  vessels  which  have 

the  Victoria  Dock  and  some  of  the  other  docks  is 

sater  than  the  amount  of  dues  received  for  vessels 

•*hich  have  used  the  Victoria  Dock  alone  exclusive  of 

harbour.     It  was  further  admitted  that  the  area  of 

le  docks  and  their  respective  basins  situated  within  the 

Ilea  of  Holy  Trinity  and  St.  Mary^  consisting  of  the 

ler  part  of  the  Old  Dock  and  all  its  basin,  the  whole 

fef  the  Jundum  Dock,  the  Railway  Dock  and  the  Hum- 

Dock  and  basin,  contained  4339  perches:  That  the 

^^rea  of  the  Old  Dock  within  the   parish  of  Scukoates, 

^:30Qtains  612  perches:  and  that  the  area  of  the  Victoria 

Dock  and  its  basin,  within  the  parish  of  Drypooly  con- 
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Voium^xviiL  tains  724  perches,  and,  within  the  place  allied  by  the 
appellants  to  be  eztra-parochial,  and  called  the  Garrison 
side,  1769  perches. 

The  net  rateable  value  on  which  the  appellants  were 
rated  in  the  rate  appealed  against  had  been  fixed  as 
follows.  From  the  gross  receipts  of  the  appellants  in 
respect  of  all  their  tonnage  dues,  acconling  to  their  own 
return,  for  the  use  of  all  or  any  of  their  docks  or  the 
Old  Harbour,  were  deducted,  first  the  proper  deduc- 
tions usual  in  such  cases,  and  then  the  amount  of 
tonnage  dues  received  in  respect  of  vessels  using  the 
Old  Harbour  only.  The  balance,  after  making  these 
deductions,  was  then  divided  into  two  parts,  in  the 
proportion  which  the  area  of  the  docks  and  basins 
situate  within  the  parishes  of  Holy  Trinity  and  St. 
Mary  bears  to  the  area  of  that  part  of  the  Old  Dock 
which  is  situate  within  the  parish  of  Sculcoates;  and 
from  the  amount  of  this  proportionate  sum,  in  respect  of 
the  area  of  land  in  the  parishes  of  Holy  Trinity  and 
St.  Mary,  the  sum  of  525/.  was  deducted  for  tonnage 
dues  in  the  Victoria  Dock  only.  The  appellants  were 
assessed  in  the  rate  appealed  against  upon  the  balance 
thus  ascertained. 

For  about  twenty  years  before  the  construction  of  the 
Victoria  Dock  and  the  railway  dock,  under  the  recited 
Act  7  &  8  Vict.  c.  ciii.,  the  rateable  value  of  the  appel- 
lants' docks  and  basins  was  apportioned  between  the 
respondent  parishes  and  the  parish  of  Sculcoates  in 
proportion  to  the  areas  occupied  in  each  by  the  docks 
and  basins  situate  therein  respectively;  but  on  the 
hearing  of  this  appeal  it  did  not  appear  in  evidence 
upon  what  ground  this  arrangement  for  apportionment 
had  been  made. 
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The  appellants  contended   that  the   entire   rateable   QueeH*§  Bench, 


^alue  of   all   their  docks  and  basins,    including    the 

yictaria  Dock  and  basin,  ought  to  be   taken  jointly 

^d  then  apportioned  among  the  several  parishes  and 

places  within  which  the  same  docks  and  basins  are 

x^spectively  situated,    in    proportion   to  the  areas  of 

0iich  docks  and  basins  respectively  within  such  parishes 

Ajnd  places.     The  respondents  contended  that  both  the 

iCeable  value  and  the  area  of  the  Victoria  Dock  and 

^>^sin  ought  to  be  excluded  in  calculating  and  appor- 

^o»^ii3g  the  rateable  value  of  the    docks   and    basins 

0iecxa.t:ed  within  the  parishes  of  Holy  Trinity  and   Si. 

"^^^^"3^*      It  was  agreed   that    no   other   objection    or 

^^■^*^^j[qh^  whether   of  form   or  substance,    should    be 

*'^^"■^^^ci  by  either  side  in  the  said  appeal. 

le  Court  held  that  the  principle  contended  for  by 
v^'^cspondents  was  right. 

this  Court  should  be  of  opinion  that  the  principle 
-•^^^ting  contended  for  by  the  respondents  was  wrong, 
^      ^:>rder  of  Sessions  and  the  rates  were  to  be  amended 
*^^^Hows,  &c.     (The  case  then  gave  reduced  estimates 
-te  for  the  South  Myton  ward,  North  ward,  St  Mary's 
Whitefriar  ward  and  North  Myton  assessments 
ctively.)    Otherwise,  the  order  of  Sessions  and  the 
were  to  be  confirmed. 


1852. 


t:b^ 


TheQossN 

HiTLL  Dock 
Compaoy. 


te^- 


V 


^aiion  and   Archbold^  in  support  of  the  order  of 

dona     The  question  is,  whether  the  Court  should 

at  the  whole  receipts  and  whole   acreage,  and 

,^^^^^der  the   Company  rateable    for    their   docks    in 

^^^r  Trinity  and  St  Mary  in  the  proportion  which 

^^^    area  in  thoae  parishes  may  bear  to  the  entire  area 

^      tile  docks;  or  whether  the  rate  should  be  imposed. 


f 
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there."     So,  here,  the  toll  is  earned  by  the  dock  into  Queen*i  Bench. 

.                                                .                             1852. 
which  the  ship  comes,  though  the  ship  might  have  had  ! — 

the  bene&t  of  that  toll  without  entering  the  particular       ®  wmn 

dock.     Suppose  the  Company  had  docks  at  HuU  and    ^^J^ 

London,  and  the  receipts  went  into  one  common  fund, 

and  the  general  management  were  vested  in  one  set  of 

officers:  it  would  not  follow  that  the  docks  at  the  two 

places  could  be  rated  according  to  acreage.      [Lord 

Campbell  C.  J.      If  the  Company  had  docks  in  the 

Sumber  and  Tyne,  and  took  one  toll  for  the  use  of  both, 

w-oald  not  each  dock  be  the  meritorious  cause  ?  And  why 

ti^igfat  not  the  acreage  principle  then  apply?    As  to  the 

2>^yinent,  does  it  make  any  difference  in  such  a  case 

^v^liether  the  dues  are  paid  after  use  of  the  two  docks, 

^:^sr  prospectively,  and  when  both  may  perhaps  not  be 

^-'M.^ied?     The  case  describes  several  docks  as  distinct 

:>iD  each  other:  but,  if,  instead  of  being  called  sepa^ 

ate  docks,  the  whole  had  been  called  one  dock,  would 

fects  have  stood  otherwise  than  as  they  now  do? 

Vightman  J.     Is  not  this,  in  effect,  one  dock  running 

dto  different  parishes?]      There  are  several  distinct 

under  different  Acts  of  parliament     As  to  any 

the  question,  under  the  Parochial  Assessment  Act, 

&  7  19^  4.  c.  96.  9.  1.,  is,  what  is  'Uhe  net  annual 

Ine"  of  that  dock  in  the  rating  parish.     It  is,  the  sum 

by  the  ships  entering  or  leaving  the  docks  for  the 

lit  to  use  that  dock  within  the  parish.     The  series 

^if  docks  here  may  be  compared  to  a  canal  running 

^thnx^h  several  paridies  and  earning  tolls  which  are 

<anried  to  a  common  fund:  in  that  case,  a  vessel  goes 

fiom  one  end  to  the  other  and  pays  accordingly ;  the 

rate  is  apportioned  according  to  the  amount  actually 
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Fdum^xvuL  earned  in  each  parish,  and  not  by  acreage.    If  the  vessel 

'        does  not  pass  along  the  whole  Une,  the  rate,  so  fiur  as 

the  earnings  from  that  vessel  are  concerned,  will  be  in 
proportion  to  the  extent  actually  passed  over;  Bex  v. 
Kinffsunnfard  (a).  As  was  said  by  BayJey  J.  there: 
"  If  the  profit  arising  from  a  given  quantity  of  land  vary 
in  different  parishes,  the  rate  must  vary  in  the  same 
proportion."  The  rule  acted  upon  in  that  case  is 
supported  by  Rex  v.  Woking  (b)  and  Begina  v.  Lewion 
and  South  Western  Railtoay  Company  (c).  [Ix>rd 
Campbell  C .  J.  The  Court  has  adopted  the  parochial 
earnings  principle,  wherever  it  could  be  applied.  JSrleJ, 
In  the  case  of  a  canal,  persons  do  not  pay  for  the  whole 
if  they  only  use  part  Lord  Campbell  C.  J.  Here  the 
benefit  paid  for  is  not  obtained  unless  the  vessel  can  use 
the  whole  of  the  docks.  It  is  contemplated  that  she  may 
want  to  go  from  one  to  another,  picking  up  her  caif;a] 
Suppose  the  Company  had  let  the  Victoria  Dock, 
the  principle  contended  for  by  the  respondents  is  the 
only  one  which  could  have  been  applied  in  rating  the 
lessee.  That  principle  is  supported  by  Begina  v.  TJie 
Cambridge  Gas  Light  Company  (d)  and  by  Begina  v. 
London^  Brighton  and  South  Coast  Bailway  Company  (e), 
where  many  of  the  cases  are  reviewed.  [Lord  Campbell 
C.  J.  In  the  case  of  the  railway,  if  you  pay  finom 
London  to  Croydon^  that  does  not  entitle  you  to  go  to 
Brighton;  therefore  the  line  firom  London  to  Brighton 
is  not  the  meritorious  cause  of  earnings :  here  the  vessel, 
having  once  paid,  may  go  to  any  dock,  or  be  removed  to 


(a)  7  B.^a  236. 
(c)  1  Q.  B.  558. 


(«}  15  Q.  B.  313. 


(6)  4A.^S.  40. 
(d)  SA.^S.  73. 


XY.   VICTORIA.  341 

^nyat  the  will  of  the  Dock  master.     Erie  J.     There  is  a  Qyeen'*  Bench, 


1852. 


potential  use  of  the  docks,  which  becomes  an  actual  use 

wpon  entry.]    Still,  the  question  is,  in  what  parish  ?   The    TheQuBEN 

Colls  are  paid  for  the  use  of  the  Company's  land  laid  out     H^  Dock 

in  docks.     That  land  has  been  made  very  valuable  in 

one  parochial  district,  aud  much  less  so  in  others ;  the 

appellants  seek  to  give  an  unfair  relief  to  the  former 

district  by  clubbing  together  the  areas  and  values  in  all 

tie  districts. 


-S,  Hall,  with  whom  was  T.  C,  Foster^  contra,  was 
stopped  by  the  Court. 

Xx>rd  Campbell  C.  J.     The  appellants  are  entitled 

to     oQr  judgment.     The  decisions  in  Rex  v.  The  Dock 

^-^"^^^pcny  of  Hull  (a)  and  Reffina  v.  Hull  Dock  Com- 

-'*^*'**y   (J),    in   which   cases    the    question   was    merely 

^''^^^ability   or  non-rateability,    do   not  assist  us  here. 

^^is    Court  has  adopted  the  parochial  earnings  prin- 

^^*I>1^    of  rating  wherever  it  was   practicable;    but  we 

^^^-tiriot  do  so  where  the  whole  subject  of  rate  is  one 

^^^'^Oern,  and  part  of  the  land  which  makes  the  entire 

^^"^^fits  is  in  one  parish  and  part  in  another.     In  such  a 

^^^^  xio  principle  can  be  adopted  but  that  of  acreage ; 

^    vtiust  se^  what  proportion  of  the  land  lies  in  each 

^^^'^ab,  and  allow  the  rate  accordingly.     Here  we  have 

^^  eoneem,  constituting  one  source  of  profit :  the  toll 

^   ^ciken  for  the   use  of  land  in  two  parishes:    it  is 

*^^^ived  only  in  one ;  but  the  land  in  the  other  is  the 

^^ritorious  cause  just  as  much  as  the  land  where  the 

k  ^^ceipt  is.     The  case  of  a  railroad  is  quite  different: 


W  1  T.  11.219.  (6)  7  Q.  B.2, 
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but  a  section  :  the  traveller  cannot,  for  the  money  paid 
The  Queen  ^^  beyond  a  given  point :  but  in  this  case  the  ship 
Hull  Dock    having  once  paid,  may  go  to  any  of  the  docks.     Al 

therefore,  are  the  meritorious  cause  of  profit,  and  th 
.  only  principle  of  assessment  is  to  ascertain  how  mud 

of  the  entire  area  lies  in  each  of  the  parishes. 

WiGHTMAN  J.  The  Court  would  here,  as  in  othe 
cases,  adopt  the  parochial  earnings  principle  if  it  coul 
be  applied:  but  it  cannot.  These  docks  are  a  systec 
of  compartments  carried  through  several  parishes :  bu 
they  are  virtually  one  dock,  although  so  divided;  anc 
the  payment  is  made  for  using  that  one  dock,  int( 
whatever  parishes  it  may  extend.  The  case  is  just  th< 
same  as  if  a  single  undivided  dock  lay  in  several  parishes 
and  in  such  a  case  the  acreage  principle  must  unavoidably 
be  adopted. 

Erle  J.      These  docks  form    one    entire   rateab 
subject  matter;    the  profits  accruing  equally  fipom  t 
whole.     The  actual  use  of  all  or  any  depends  mer 
upon  the  convenience  of  the  party  paying  toll,  or 
will  of  the  Dock  master.     Then  the  rate  in  each  pa 
must  be  proportioned  to  that  part  of  the  entire 
which  is  contained  in  each  parish.     In  the  case  of 
Hammersmith  Bridge  (a)  the  bridge  lay  in  two  pari 
the  toll  was  received    in   one  only:    but  the   val 
occupation  was  an  entire  subject  of  assessment,  ^ 
the  Court  said,  was  to  be  apportioned  between  tl 
parishes.     The  rate  must  be  amended. 

(a)  Rexv,  Barnes,  \  B.  ^  Ad,  UZ,      See  Regina  r.  Ha\ 
Bridge  Company,  15  Q.  B.  369. 


r 
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Orompton  J.     lam  of  the  same  opinion.     The  toll  Queen's  Bench, 
is   paid  on  entering  any  one  dock,  not  for  entering  that        ^ 

doclc,  but  for  the  privilege  of  using  the  whole  system  '^*»®  Queen 

of"  decks.     The  acreage  principle,  therefore,  is  the  only  H^ll  Dock 
on^    applicable. 

Order  and  rate  to  be  amended  («). 

<.  «»  >  See  Retina  v.  North  and  South  Shields  Ferry  Company, }  E.8fB.\  40. 


■*^t^^3  Queen  against  The  Leeds  and  Bradford  f^'^dnesday. 
Railway  Company. 

CERTIORARI  having  issued   in   pursuance   of  Stat.  11&12 

^  \  Vict.  c.  43. 

the  rule  granted  by  the  Court   in    this  case  {Re  (for  regulation 

,  .  of  proceedings 

^Tiundsan^  17  Q.   B.   67.),   R,   Hally   m    last  Hilary  before  justices 
^*^^,  obtained   a   rule  to  shew  cause  why  the  order,  enacts,  by 
'*"^^oved  under  the  writ,  should  not  be  quashed.  where  a  com.* 

■"Xhe  order  bore  date  16th  September,  1850,  and  recited  f^i^j^Vfo?" a^ 
^*      ^:=^«nmlaint  made  on  the   13th  of  that  month,  of  acts  J"f^'^/^v°°u  n 

^  ^  which  he  shall 

^^*^e  in  1846  and  1847.     It  was  agreed,  in  argument  have  authority 

%i  ^ .        .      ^°  grant  an 

«-^^in  the  present  rule,  that  the  cause  of  complaint  in  order,  such 

•fVfc^  1  •  1       1  \        \     n  complaint  shall 

'^^^^  arose  more  than  six  calendar  months   before    the  be  made  within 
^^^^5«ing  of  Stat.  1 1  &  12   Vict.  c.  43.,  "  to  facilitate  the  months  fr^ 
^^^^^ormance  of  the  duties  of  justices  of  the  peace  out  of  |ho  m™t*ter  of" 

^^^^Ons,"  &C.  complaint 

*  arose.     By 

sect.  38,  the 
_^  Act  is  to  commence  and  take  effect  seven  weeks  after  its  passing, 

^^^^^^d  that  a  complaint,  after  the  Act  came  into  operation,  upon  matter  which  arose  before, 
^^^  btrred  by  sect.   1 1,  though  six  calendar  months  from  the  time  when  the  matter  of 

^|plaint  arose  bad  elapsed  when  the  statute  passed  : 
^^    ^(^1  the  Act  having  given  time  for  preferring  any  such  complaint  before  the  limitation 
^^  ^^tte  came  into  operation,  no  such  injustice  resulted  from  giving  full  effect  to  sect.  1 1  as 
^^^)d  warrant  the  Court  in  putting  upon  it  a  restricted  construction. 

2  A  2 
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Joseph  Addison  now  shewed  cause.  The  Cour 
decided^  in  Re  Edmwidson  (a),  that  this  was  a  case  it 
which,  according  to  stat.  11  &  12  Vict.  c.  43.  s.  11.,  tht 
complaint  ought  to  have  been  made  "  within  six  calenda 
months  from  the  time  when  the  matter  of  such  com 
plaint"  "  arose."  But  it  was  not  brought  to  the  notie 
of  the  Court  that,  in  the  present  instance,  six  calenda 
months  from  the  time  when  the  matter  of  complain 
arose  had  elapsed  when  the  statute  passed.  The  case 
therefore,  was  not  one  upon  which  the  statute  could  taki 
effect :  for,  if  it  did,  it  must  relate  back  to  the  expiratioi 
of  the  six  months.  But,  in  Gillmore  v.  Exectdor  ^ 
Shooter  (6),  a  case  on  the  Statute  of  Frauds,  the  Cour 
would  not  allow  ^^  that  the  Act  had  a  retrospect  to  tab 
awaj  an  action  to  which  the  plaintiff  was  then  entitled. 
Ashbumliam  v.  Bradshaw  (e)  was  a  like  decision,  ii 
principle,  on  the  Mortmain  Act  9  G.  2.  c.  36.  Th< 
authorities  applicable  to  this  point  were  much  discu8se< 
in  Moon  v.  Durden  ((2),  where  the  general  doctrine  tha 
statutes  should  be  construed  prospectively,  not  retro 
spectively,  was  recognized  by  the  whole  Court  o 
Exchequer,  and  applied  by  the  majority  to  the  cas< 
then  before  them.  If  this  Act  had  been  intended  t< 
operate  retrospectively,  there  would  have  been  som< 
express  provision  enabling  parties  to  institute  proceed 
ings  within  a  given  time,  so  as  to  escape  the  limitation 
Here  the  enactment  of  sect  11  is  peremptory,  tha 
''such  complaint  shall  be  made  and  such  informatioi 
shall  be  laid  within  six  calendar  months"  &c. :  n< 
interval  is  specified  in  which  proceedings  may  still  b 

(a)  17  Q.  B.  67.  (6)  2  Mod,  310.     S,  C.  2  (T.)  /oiief,  101 

(c;  2  Ath,  36.  {d)  2  Exdu  22. 
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taken.    (^Addison  then  proceeded  to  argue  other  points  of  Quee>i*$  Bench. 

the  ease.)    [Lord  Campbell  C.  J.    We  are  most  alarmed  , L__ 

by  the  objection  on  sect.  1 1  of  the  statute.     Wightman  J.    '^'^  ^"^^^ 

Tmcler  v.  Chatterton  {a)  is  an  authority  against  you ;     B^^^r*aD 

there  GiUmore  v.  Executor  of  Shooter  (b)  was  cited  (from       Railway 

./  \   /  \  Company. 

■^  •^ojiw's  Reports) against  the  limitation;  but  the  Court 

"^W  it  distinguishable,  "  because  the  statute  now  under 

'^view"  (9  G.  4.  c.  14.)  "  prevents  all  the  mischief  which 

^■^^  Judges  in  the  case  in  Jones  contemplated,  by  giving 

"Ue  notice  that  this  law  should  have  no  operation  till  the 

'  ®t  of  January^  nearly  eight  months  after  its  enactment." 

^-^r^  Campbell  C.  J.     Stat.  11  &  12  Vict  c.  43.  gave 

''^ore  than  six  weeks;  for  it  passed  on  14th  August  1848, 

'^^*  by  sect.  38,  was  to  "commence  and   take   effect 

froua'»  2d  Octcber  in  that  year.]     In  Towler  v.  Chatter- 

^^^  (a)  the  words  of  the  Act  were  perhaps  thought  too 

^^ng  to  allow  any  latitude  of  interpretation  ;  and  some 

^otibt  is  thrown  upon  the  authority  of  the  case  by  the 

i^^dgment  oi  Rdfe  B.  in  Moon  v.  Durden  (<?). 


^  Halli  contriL  It  is  not  probable  that  the  Legisla- 
*^^^  meant  the  limitation  to  be  inoperative  in  every  case 
^^  Complaint  originating  before  the  statute:  but  the 
'^'^^naent  on  the  other  side  would  render  it  so.  By 
"^^^  38,  ample  time  was  given  for  making  good  any 
l^^ttipJaint  prior  to  the  passing  of  the  Act:  and  the 
^^teotion  was  that,  after  2d  Octcber  1848,  the  whole  Act 

^^Id  apply  to  all  cases.     The  first  provision  of  sect.  1 

applies  in  terms  to  "  all  cases  where  an  information  shall 

b©   1    .  • 

^   ^^id**  &C. ;  and  the  language  of  the  Act  is  equally 

8^^^Tal  down  to  sect.  11.     Moon  v.  Durden  {c)  was  a 


L 


^^>  6  Bing,  258. 
^*>  2  Exck.  22. 


(6)  2  Mod,  310.     S.  C,  2  ( 2'.)  Jones,  108. 
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Volume xviii,  very  different  case  from  this;  the  attempt  there,  und  -^^^ 

1J_  Stat.  8  &  9  Vict.  c.  109.  s.  18.,  was  to  invalidate  contrac==^^^ 

e  ^ULEN    ^jjjjjjj  y^^^Q  complete,  and  valid  in  law,  when  the  A         ^^^ 
Bradford     P^^^^^-     (H^  was  then  Stopped  by  the  Court.) 

Railway 
Company. 

Lord  Campbell  C.  J.  I  am  sorry  that  the  objecti( 
founded  on  stat.  11  &  12  Vict  c.  43.  s.  11.  must  prevai 
probably  the  others  might  have  been  answered ;  but  it  —  i 
impossible  to  get  over  this.  Sect.  1  lays  down  rules  F^fcr^^b 
"all  cases  where  a  complaint  shall  be  made," upon  whi^  -:^^t-cf 
justices  "have  or  shall  have  authority"  to  make  aK"  —  'M)y 
order.     The  sections  which  follow,  regulating  the  pr^^^Efac- 

tice,  down  to  sect.  10,  are  in  continuation  of  sect  1,  a :^d 

equalh'  general:    then   sect.  11  limits  the  time  wit] 
which,  in  all   cases   (not  otherwise  expressly  provir^< 
for),  such  complaint  shall  be  made.     If  the  matter 
complaint  here  had  arisen  after  the  passing  of  the  Ac 
there  could  be  no  doubt:  then,  the  matter  having  arisci 
before,  is  the  limitation  clause  retrospective  P     If  it  h 
been  enacted  that  the  provisions  of  the  statute  should 
come  into  operation  immediately,  I  should  have  said 
that  there  was  a  hardship  in  their  being  construed  retro- 
spectively, and  I  should  not  have  been  willing  so  to 
construe  them.     But,  here,  the  Act  receiving  the  Royal 
Assent  on  14th  August^  sect.  38  directs  that  it  ''shall 
commence  and  take  effect  from  the  2d  day  of  October 
in  the  year  of  our  Lord  1848."    That  seems  to  be  an 
intimation  by  the  Legislature  that  they  mean  to  give 
a  time,  whether   long  or  short,  within  which   bygone 
matters  of  complaint   may  be  brought  before  justices, 
and  the  limitation  avoided.     Six  or  seven  weeks  are 
given :  if  the  interval  had  been  as  many  months,  the 
case  would  be  the  same.    We  cannot  apply  any  measure 
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"^^hich  would  pnable  us  to  say  whether  six  months  or 
six  weeks  would  be  the  proper  time.  A  time  is  given. 
bowler  V.  Chattertan  (a)  is  strongly  in  point :  but,  even 
wihout  such  an  authority,  we  must  give  effect  to  the 
iDtention  of  the  Legislature  as  shewn  by  these  clauses. 

WiGHTBfAN  J.     If  sect.    11  had   stood   alone,  there 

^ould   have  been    great    room  for  contending,  on  the 

ground  of  hardship,  that  the  limitation  clause  could  not 

apply  to  this  case,  where  the  six  months  had  already 

elapsed  wheh  the  statute  passed.     But  that  reasoning 

mils  vfhen  it  is  seen  that  the  Legislature  has  expressly 

P^^vided   a  reasonable   time  for  proceeding  upon  any 

^^^^ting  matter  of  complaint  before  the  limiting  clause 

^^^      take  effect.     The   case,  therefore,  falls  witliin  the 

'^^soning  of  the  Court  of  Common  Pleas  in  Towler  v. 

^^^tterton  (a)  upon  stat.  9  G.  4.  c.  14.;  and  the  pro- 

^^etiing  is  barred. 


Qveen*s  Bench, 
1852. 

The  Queen 

V, 

Leeds  and 

Bradford 

Railway 

Company. 


Hrle  J.  concurred. 

Crompton  J.     I  am  of  the  same  opinion.     Sect  11 

^Qacts  that  all  complaints  there  mentioned  shall  be  made 

within  six  calendar  months  from  the  lime  when  the 

matter  of  complaint  arose.     If  that  could  not  have  been 

done  in  the  particular  case,  I  should  have  thought  that 

the  section  could  not  apply.    But,  here,  all  the  words  of 

enactment  on  the  subject  might  be  carried  out  without 

unjustly  excluding  any  remedy  for  existing  complaints. 

The  enactments  of  sect  1  are  worded  generally,  so  as  to 


(a)  tt  Binff.  258. 
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Volume xy II L  operate  retrospectively  as  well  as  prospectively;  and  all 
the  following  sections  (except  sect.  5  which  seems  limited 
to  future  subjects  of  complaint)  are  equally  generaL  The 
rule  must  therefore  be  absolute. 

Rule  absolute. 


The  Queen 

V. 

Leeds  and 

Bradford 

Railvray 

Company. 


Wednesday, 
April  2]  ti. 


The  Queen  against  Sir  Thomas  Maryon  Wilson, 
Baronet,  and  John  Sutton,  Esquire,  two  of 
the  Justices  of  Kent. 


When  a  road 
has  been  dedi- 
cated  to  the 

fiublic  by  a 
andowner,  but 
the  conditions 
have  not  yet 
been  fulfilled 
which  make  it 
repairable  by 
the  parish 
under  stat 
6  &  6  fr.  4. 
c.  50.  5.  23., 
the  landowner 


ll/TANDAMUS.     The  writ,  addressed  to  the  above 

named  justices,  recited  : 

That  information  and  complaint  was,  on   12th  May 

1851,  laid  before  you  the  said  justices,  that  The  South 

Eastern  Railway  Company^  in  the  exercise  of  the  powers 

granted  them  by  an  Act  of  parliament  made  &c.  (9  &  10 

Vict  c.  cccv.,  local  and  personal,  public),  "  To  enable 

TTie  South  Eastern  Railway  Company  to  make  a  railway 

is  not  liable  to  from  the  London  and  Greenwich  Railway  to  Woolwich 

repair  it :  and,  .  t»    . 

consequently,    and  Gravesend^  incorporating  therewith  the   Railways 

he  is  not  the 

••  person 

having  the 

management*' 

of  such  road 

within  the 

Railways 

Clauses  Consolidation  Act,  1845~(9  &  10  Vid.  c.  20.)  «.  57.  :  although,  since  the  dedication, 

he  has  voluntarily  done  some  repairs,  made  a  sewer  and  drains,  and  granted  permission  to 

persons  desiring  to  open  communications  with  the  sewers,  or  interfere  with  the  road  ;  and 

no  one  else  has,  in  these  respects  or  any  other,  managed  or  exercised  controul  oyer  the  road 

or  sewers. 

Su^b  dedicator  cannot,  therefore,  recover  penalties,  under  sect.  .07  of  the  Railways  Clause 
Act,  against  a  Railway  Company  who  have  made  a  cut  across  such  road,  rendering  it 
impassable,  and  have  not  in  due  time  restored  the  communication. 

Qu€LTt  whether  the  Company  could  be  indicted  for  the  obstruction  of  such  a  way  by 
severing  and  not  restoring  it. 


Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20.), 
had  found  it  necessary,  and  that  it  had  been  found 
necessary,  to  cross  and  cut   through   a  certain  public 


XV.   VICTORIA.  349 

carriage  road,  situate  and  being  in  the  parish  of  Plum'  Queen  $  Bench. 

fieod  in   the   said  county   of  KenU  that   is   to    say    a  ' 

certain  public  carriage  road  called  and  known  as  "  The    '^^^  ^^^^^ 

F^^nuiead  VtUas  Road,''  the  whole  of  which  road  was      Wilsom. 

^ncl    is  situated  within  the  said  parish  of  Humstead  and 

cotM:ity  at  KaUy  so  as  to  render  the  said  road  impassable 

"^^     passengers  and  carriages,  and  that  accordingly  the 

^^■^   Company,  in  the  exercise  of  the  said  powers,  did, 

^■^      23d  December  1848,  cross  and  cut  through  the  said 

'"^^^ci  so  as  to  render  it  impassable  for  passengers  and 

^^wxTages,  by  means  of  a  certain  trench  or  cutting  of  20 

'^^^^  deep  and  65  feet  wide,  made  by  the  said  Company ; 

^•^^i    also   that    the   first  operation   on   the   said   road, 

^'^'^^reby  the   same  was  crossed   and    cut   through  as 

^^^^^^•esaid,  was  commenced  between   the  1st  September 


^*-*^8  and  31st  December  in  the  same  year,  to  wit  on 

^^^^    Uth  September  in  the  last  mentioned  year:  and  also 

^*^^^^t  the  said  road,  so  crossed,  cut  through  and  inter- 

^^^"*^5d  with  as  aforesaid,  could  and  might  have  been,  and 

^^^^"n  could  and  might  be,  restored  compatibly  with  the 

^^^"^^nation  and  use  of  the  said  railway ;  and  that  more 

i  twelve  calendar  months  had  then  elapsed  since  the 

t  operation  on  the  said  road  so  commenced  as  afore- 

^^:  and  also  that  Z^ewis  Davisy  of  &c.,  surveyor  and 

^^  agent,  alone,  from  the  first  formation  of  the  said 

^^^^  to  the  time  of  the  laying  of  the  said  information  and 

^^mplainty  had  always  had,  and  then  had,  the  manage- 

J^^tnt  thereof;  and  that  he  had  not  by  writing  under  his 

^^^^nd  consented  to  an  extension  of  the  period  allowed  by 

^^w  to  the  said  Company  for  restoring  the  said  road ; 

^nd  also  that  the  said  road  was  not  restored  by  the  said 

^I^pany  or  any  other  persons  or  person  on  or  during 

the  26th  day  of  October  1850;  which  last  mentioned  day 


k 


te. 


^^''    A  South  E-'*^'*.  ^e  s^"*  °^  ^    A  ToaA  ^^ 

.»*  '""Tec-  •■  '"*  iL  o-  ■>«*'"'  r«  <>«  ^ 
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own  expense  a  sewer  under  the  said  road,  and  brick   Queen's  Bench. 


drains  communicating   therewith,  and   man-holes   and 

frames  for   the   gratings   in    the   said   road;  and  that, 

whenever  any  person  had  required  to  make  any  com- 

nannication  with  the  said  sewer  or  to  interfere  with  the 

said  road,  such  person  had  first  applied  for  and  obtained 

the    leave  of  the  said  L.  D, ;  and  that  no  person  had 

ever   interfered  with  the  said  road  or  the  management 

thereof,  or  made  any  communication  with  the  said  sewer, 

^^'ithout  first  applying  for  and  obtaining  the  leave  of  the 

®^*^    i.  D, ;  and  that  no  person  had  at  any  time  the 

•management  of  the  said  road  except  the  said  L.  />.,  if  the 

®^* J  facts  so  proved  constituted  him  the  said  L.  D.  the 

P^^'son  having  the  management  of  the  said  road  within 

^^    meaning  of  the  said  last  mentioned   Act  of  parlia- 

^*^nt :  And  that  the  said  road  was,  during  all  the  time 

^^'■^said,  a  public  highway  ;  and  that  the  said  parish  of 

'^^^^teady  in  which  the  said  road  was  and  is  situate, 

^^^    mever  adopted  the  said  road  and  had  never  become 

^*^*«  to  keep  the  said  road  in  repair.     The  writ  then 

^^«d :  That  you  the  said  justices,  notwithstanding  the 

^""^^^ises,  and  that  the  same  were  then  and  there  fully 

^      "^"ed  before  you,  then  and  there  refused  to  determine 

^^   the  said  L.  D.  was,  at  the  time  of  the  said  offence 

^^f  the  laying  or  hearing  of  the  said  information,  the 

^^^^on  having  the  management  of  the  said  road  within 

^     meaning  of  the  Railways  Clauses  Consolidation  Act, 

.      "*^5.    Whereupon  &c.    The  writ  then  commanded  that 

^  ^^  justices  should  "  forthwith  proceed  to  deternrine  that 

^  said  L.  D.  was,  at  the  several  times"  &c.,  "the 

^l«on  having  the  management  of  the  said  road  within 

^e  meaning  of  the  said  last  mentioned   Act,"  or  that 

^ej  should  shew  cause  &c. 


1852. 
The  Queen 

V. 

Wilson. 
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Return.  That,  at  the  time  and  place  in  the  writ 
mentioned,  it  was  also  proved  before  us  the  said  justices 
that  the  said  Lewis  Davis  did  not,  at  the  time  of  the 
laying  or  hearing  of  the  said  information  or  at  the  time 
of  the  said  supposed  offence  in  the  said  information 
mentioned,  hold  the  office  of  surveyor  of  highways  of 
the  said  parish :  Wherefore  we  the  said  justices  deemed 
it  to  be,  and  then  and  there  thought  it  was,  doubtful, 
under  all  the  circumstances  aforesaid,  and  upon  the  facts 
proved  before  us,  and  which  are  stated  in  the  said  writ, 
whether  the  said  L.  D,  was,  in  point  of  law,  the  person 
having  the  management  of  the  said  road  within  the 
meaning  of  the  57th  section  of  the  Railways  Clauses 
Consolidation  Act,  1845  (a):  and  for  this  reason  we  the 

(a)  Sut.  8  &  9  Vict.  c.  20.  «.  53.  enacU  that  if,  in  the  exerciie  of 
powers  granted  by  this  or  any  **  special  Act,**  it  be  found  Decenary  to  erois, 
cut  through,  &c.,  any  part  of  any  road,  either  public  or  private,  io  as  to 
render  it  impassable  to  passengers  or  carriages,  or  to  the  persons  entitled 
to  the  use  thereof,  the  Company  shall,  before  commeocing  opermtioos, 
make  a  sufficient  road  instead  of  the  road  to  be  interfered  with,  and  shall 
maintain  the  same  &c.  ;  and  sect.  54  imposes  penalties  for  oduwod. 
Sect  56  enacts  that  the  road  interfered  with  shall  be  restored,  if  it  can  be 
compatibly  with  the  formation  and  use  of  the  railway,  and,  if  not,  a  new 
one  made,  or  a  sufficient  one  substituted,  by  the  Company,  within  six 
months  if  the  road  be  turnpike,  or  within  twehe  if  it  be  not,  from  the  ; 
commencement  of  the  first  operation  on  the  former  road ;  unless 
extension  of  time  be  consented  to  by  the  trustees  or  parties  having  tl 
management  of  the  road  to  be  restored ;  and,  if  so,  then  within 
extended  period. 

Sect.  57.   **  if  any  such  road  be  not  so  restored,  or  the  subatitnted  road  sc 
completed  as  aforesaid,  within  the  periods  herein  or  in  the  special  Acr 
fixed  for  that  purpose,  the  Company  shall  forfeit  to  the  trustees, 
sioners,  surveyor,  or  other  perton  having  tht  managemuni  of  the 
interfered  with  by  the  Company,  if  a  public  road,  or  if  a  private  road  Xm-- 
the  owner  thereof,  5/.  for  every  day  after  the  expiration  of  such  period 
respectively  during  which  such  road  shall  not  be  so  restored  or  th 
substituted  road  completed ;  and  it  shall  be  lawful  for  the  justices  by  w1 
any  such  penalty  is  imposed  to  order  the  whole  or  any  part  thereof  to 
laid  out   in  executing  the  work   in  respect  whereof  such  penalty  wi 
incurred." 
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s^id  justices  refused  to  determine  that  the  said  Lewis  Qu€en*$  Bench, 

-^avis  was,  at  the  several  times  last  aforesaid  or  any  of ' 

*  hem,  the  person  having  the  management  of  the  said    '^^^  Queen 
^oad,  within  the  meaning  &c.  Wilson. 

Demurrer :  and  joinder. 

Netdham^  for  the  Crown.     The  facts  on  the  record* 

^Hcw  that  Davis  was  the  **.  person  having  the  manage- 

^^«nt  of  the  road"  within  sect.  57.     Every  person  who 

^^^dicate8  a  road  to  the  public,  and  de  facto  or  de  jure 

^^^anages  it,  is  the  manager  contemplated  by  the  Act. 

V^l.ord  Campbell  C.  J.     If  he  has  dedicated  the  road, 

Wow  does  he  differ  from  the  rest  of  the  public?]     By 

<^^ing   the  acts   stated  in   the    mandamus;    repairing, 

^3.  raining,  and  exercising  an  exclusive  controul  over  the 

^c*^)ad.     [Erie  J.     Is  no  one  else  a  manager,  under  the 

^:^ircum8tance8  of  this  case?]     The  parish  surveyor  does 

^v=:^ot  manage,  the  way  not  having  been  adopted  by  the 

^^parish.     Unless  Davis  has  the  management,  no  one  has. 

^^ecording  to  the  writ,  be  does  everything  which  trustees 

^:Df  a  road  could  do.    [Lord  Campbell  C.  J.     Was  he 

"^Dound  to  repair  ?]     He  was,  up  to  a  certain  time,  by 

^Jtat  5  &  6  ^  4.  c.  50.  s.  23.  (which  lays  down  the 

>rules  for  dedication  of  highways),  in  order  that  the 

^rish  might  become  liable  afterwards.     And  it  cannot 

yet  be  shewn  that  any  other  person  is  liable,  the  parish 

not  having  adopted  the  road.     [Lord  Campbell  C.  J. 

How  long  does  the  obligation  to  repair  lie  upon  the 

dedicator?     Suppose  he  sells  the  land.     Wightman  J. 

How  would  you  indict  him  for  the  non-repair  ?    Lord 

Campbell  C.  J.     The  indictment,  if  preferred,  must  be 

raticme  tenurae ;  and  what  is  the  tenure  that  makes  him 

liable  ?]     His  tenure  of  the  soil  of  the  road  itself  under 

such  circumstances.    [Wightman  J.  Is  there  any  instance 
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VoiHmeXyifi   of  such  an  indictment?    Lord  Campbell  C  J/^Doesany 
^^^^'        enactment  throw  the  burden  of  oMigation*to  repair'upon 
The  QuKEN    a  dedicator?    The  dedication  is  not  for  his  own  benefit] 
Wilson.       He  must  take  the  consequences  of  his  act.    In  Roberts  v. 
Hunt  (a)  Lord  Campbell  C.  J.  said :  "  We  are  clear  that 
sect.  23  does  not  touch  the  question  of  the  road  being  a 
'tighway,  but  only  exempts  the  parish  from  repairing  it." 
It  was  observed  in  answer:  "Then  it  becomes  a  high- 
way to  the  inconvenience  of  the  party  dedicating,  though 
not  for  his  benefit,"    But  Lord  Campbell  C.  J.  answered: 
"  He  must  calculate  the  consequences  before  he  dedi- 
cates."    [Lord  Campbell  C.  J.     The  inconvenience  to 
the  dedicator,  there  referred  to,  is  the  road  being  out  of 
repair;  not  his  having  to  repair  it.]     Till  the  conditions 
of  sect.  23  are  fulfilled,  he  cannot  throw  the  burden  of 
repair  on  the  parish.     [Lord  Campbell  C.  J.     Here  it 
never  was  on  him.]     His  soil  becomes  a  highway  by  his 
act;  and  he  must  keep  it  from  being  a  nuisance.  {Wight-  — 

man  J.    How  would  you  charge  him  in  an  indictment  for  *"^a 

nuisance  ?]     The  way  would  be  a  nuisance,  by  bis  act,  if  "'^  - 

it  were  founderons  and  dangerous.    \_WiglUman  J.  That  -^  -^ 

would  be  a  simple  case  of  non-repair.  Lord  Campbell  '^^^ 
C  J.  You  have  to  shew  how  the  obligation  arises.  Lia-  — ^  -^ 
bility  by  reason  of  dedication  to  the  public  is  quite  new.]  y  — 
An  analogous  case  is  put  in  4  Bac.  Abr,  225  (7th  ed.),  <^^ 
tit.  Highways  (E).  "  Where  a  new  road  has  been  made  '^^  ^ 
on  a  writ  of  ad  quod  damnum,  in  the  same  parish  with  ^^r* - 
the  old  road,  the  parishioners  ought  to  keep  it  in  repair;  ^  '^ 
because  being  discharged  from  the  repair  of  the  old  -K^^ 
road,  no  new  burthen  is  laid  upon  them  ;  their  labour  is  ^»^ 
only  transferred  from  one  place  to  another.  But,  if  the 
new  road  lies  in  another  parish,  the  person  who  suecL 

(a>   15  Q.   /?.    17.     See  Fawcett  v.   York  A-   r^orih  Midland  Railway 
Company,  16  Q.  ^.  610.  614,  note  (a). 


^d 
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out  the  writ,  and  his  heirs,  ought  to  keep  it  in  repair;  Queen*$ Bemeh. 
because  the  inhabitants  of  the  other  part  gaining  no         ^^' 
benefit  from  the  other  road  being  taken  away,  it  would    The  Queen 
be  imposing  a  new  charge  upon  them,  for  which  they      Wilson. 
receive  no  compensation."     Some  one  must  be  liable  to 
repair:  and  the  party  who  created  the  road  is,  if  the 
parish  be  not.     So  a  person  inclosing  open  lands  on 
each  side  of  a  highway  is  bound  to  repair  the  highway. 
fLord  Campbell  C.  J.    Liability  ratione  clansurse  is  well 
tnown.]     In  Rex  v.  Kerrison  {a)  proprietors  of  a  naviga- 
tion were  authorized  by  statute  to  cut  a  channel  through 
the  public  highway  for  the  purposes  of  their  navigation : 
^liey  did  so,  and  built  a  bridge  to  carry  the  highway 
**.C!ross,  which  bridge  they  afterwards  repaired:  and  it 
ras  held  that  they  were  indictable  if  they  suffered  it  to 
►c  out  of  repair.    In  The  Grand  Surrey  Canal  Company 
,  Hall  (A),  where  the  proprietors  of  a  canal  navigation 
^ere  liable,  under  their  navigation   Act,  to  maintain 
^ridges,  Tindal  C.  J.  said :   "  If   they  build  a  bridge 
id  allow  persons  to  use  it,  why  should  not  the  usual 
^c^^nsequences  follow?"      "There    is    here  a  statutory 
^csontract,  by  which  the  Company  are  bound  to  repair 
^^^his  bridge :"  and  the  Reporters  add,  in  a  note :  "  Inde- 
^^)endently  of  the  express  provisions  of  the  Act,  throwing 
^he  repair  of  the  whole  of  the  bridges  over  the  canal 
"«pon  the  Company,  they  would  have  been  bound  to 
maintain   all  bridges  built  across  highways,  the   canal 
being  made  for  private  purposes,  and  not  for  the  public 
benefit.     See  Rex  v.  Inhabitants  of  Kent  (c),  Rex  v.  In- 
habitants  of  lAndsey  {d).  Rex  v.  Kerrison  (e).     As  the 

(a)  9M,^S.  526.  (6)  1  Man,  ^  G.  392.  401. 

(e)  13  Boat,  220.  id)  14  EaU,  317. 

(e)  Z  M.  ^  S,  526.  See  the  principle  of  these  cases  explained  by 
Ptatetom  J.,  delhrering  the  judgment  of  the  Court  in  Rtgina  v.  Th^ 
hkahitantt  o/tht  Jdt  of  Ely,  \5  Q.  B,  827.  843,  4. 
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rofumexviii.  bridge  was  not  originally  a  public  carriage  way,  and  as 

L__  it  could  not,  for  the  reason  already  stated,  become  a 

The  Queen    county  bridge,  the  dedication  of  it  to  the  public  seems 
Wilson.       (q  ]^^^q  thrown  on  the  Company  the  liability  to  repair 
it  for  the  public  as  a  carriage  way^  in  addition  to  the 
statutory  liability  imposed  upon  them  by  the  Act.     By 
such  dedication  the  Company  appear  to  have  brought 
themselves  within  the  principle  of  Bex  v.  Kerrison  (a) 
and  the  other  cases  cited  above."     [Lord  Campbell  C.  J. 
No  doubt  that  is  the  law.     And  it  may  be  reasonable 
that,  if  a  party  for  his  own  benefit  creates  a  nuisance  in 
the  public  way,  he  shall  be  liable  to  repair  the  place. 
But  that  does  not  apply  to  the  dedication  of  a  highway.] 
The  dedicator  of  a  highway,  since  stat  5  &  6  W.^.c.  50., 
knows  that  the  parish  is  not  liable  until  the  acts  are  done 
which  amount  to  an  adoption ;  and  with  that  knowledge 
he  dedicates.     He  creates  the  thing  to  be  repaired,  and 
the  liability.     [Lord  Campbell  C.  J.     Then  all  the  land-      - 
lords  may  continue  liable  in  ssecula  saeculorura.]     The     ^ 
liability  would  go  with  the  land.     The  road  is,  to  certain  .m^. 
intents,  a  highway,  and  must  be  so  kept  as  not  to  become  g'=a 
a  nuisance,  with  reference  to  what  it  is.     Dams,  in  this^s 
case,  has  maintained  sewers  and  man-holes  on  the  line^CJ 

of  highway ;  without  his  care  they  may  become  a  nui 

sance  and  an  obstruction ;  and  he  would  be  answerabl 

for  this,  according  to  Roberts  v.  Hunt  (b).     That  he 

in  fact  done  acts  of  repair,  is  not  denied.     [Lord  Can^ — 

bell  C.J.   If  he  has  done  them  voluntarily,  it  is  nothing^. 

If  he  had  been  compelled,  you  might  perhaps  have  been        ^^^ 

entitled  to  judgment  by  reason  of  his  being  the  manager.]         fl**' 

He  has  done  it  under  a  legal  liability,  to  obtain  the  ^ 

benefit  of  stat.  5  &  6  fV.A.c.  50.  *.  23.     [Lord  Campbell  ^^ 

(a)  3  A/.  ^  S.  626.  (6)  15  Q.  B,  17. 
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C.  J.      lias  he  done  it  eo  intuitu?]     The  Court  will  QMeen*$ Bendk, 
intend  so.     The  language  of  stat.  8  &  9  Vict.  c.  20.,        ^^^^' 
sects.  53  to  57,  is  very  general,  and  expressly  includes    '^^  Queen 
both  public  and  private  roads.     It  is  clearly  intended      Wilson. 
that,  in  every  case  where  a  highway  is  severed  and  not 
restored,  a  forfeiture  should  be  given  to  some  one;  but 
tine  remedy  must  be  lost  in  a  multitude  of  cases,  if  this 
'^wTit   be  not  maintainable.      [fViffktman  J.     To  whose 
i^se  would  the  forfeiture  be  in  this  case  ?    If  the  prose* 
<riitor  succeeded,  it^seems  he  might  put  it  into  his  own 
]|pocket     Lord  Campbell  C.  J.     A  surveyor,  if  he  re- 
<rovered  it,  could  not  appropriate  it  otherwise  than  to 
"ft^lie  repair  of  the  particular  road.]      The  forfeiture  is 
^^  xpressly  given  to  the  trustees,  commissioners,  surveyor, 
*  ^  or  other  person  having  the  management" 

fFatsoHy  contra,  was  stopped  by*the  Court. 

Lord   CABfPDELL   C.   J.       The    whole    question   is 

"^^hether  the  prosecutor  Davis  is  a  person  having  the 

^^^anagement  of  this  highway,  within  stat.  8  &  9  Vict. 

^?.  20.  s.  57.     If  he  be,  he  is  entitled  to  this  remedy; 

^Dtherwise  not.     I   think   that  a  person   <'  having  the 

^^nanagement,"  within  this  clause,  must  bear  a  character 

^corresponding  to   those   mentioned  before,  of  trustee, 

^commissioner  or  surveyor.     How  is  Davis  invested  with 

«och  a  character  ?     Only,  as  is  alleged,  because  the  soil 

of  the  road  was  his  and  he  dedicated  it  to  the  public : 

no  act  of  adoption  has  been  done  by  the  parish;  but  he 

has  performed  repairs  since   the   dedication.     If  Mr. 

Needham  could  have  shewn  that  the  dedicator  of  a  road, 

under  such  circumstances,  is  bound  to  keep  it  in  repair, 

VOL.    XVHL    N.    8.  2    B 
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VoittmeXFiii.  it  would  be  true   that  he  has   the  management  within 

1852 
;__  sect  57.     So,  a  person  bound  to  repair  ratione  tenurae 


The  Queen  might  very  reasonably  be  considered  the  manager  witUn 
Wilson,  this  clause.  But  how  is  the  dedicator  of  a  road  bound 
by  law  to  repair  it?  It  is  clear  that  he  was  not  so  before 
Stat.  5  &  6  ^  4.  c.  SO.  Then  does  that  Act,  exempting 
the  parish  from  repair  till  certain  conditions  are  fulfilled, 
throw  the  burden  on  the  dedicator?  Clearly  it  has  no 
such  effect.  According  to  Roberts  v.  Hunt  (a),  the  road, 
under  the  present  state  of  things,  is  so  far  a  public  high- 
way that  the  Company  may  be  liable  to  indictment  if 
they  create  obstructions  in  it  and  do  not  remove  them : 
but  they  are  not  liable  to  this  penalty*  The  dedicator 
is  not  a  person  whom  the  Legislature  intended  to  burden 
with  repair.  The  road,  upon  dedication,  is  a  highway, 
to  be  used  by  the  public  when  fit  for  use.  If  a  positive 
obstruction  be  created  in  it,  the  party  causing  such 
obstruction  is  liable  for  so  doing :  but,  if  the  road  be 
simply  unfit  for  use,  from  the  state  of  the  weather,  or 
from  mere  want  of  repair,  the  public  lose  the  use  of  it, 
but  no  person  can  be  burdened  with  the  repair.  Bex  v. 
Kerrison  (b)  is  a  very  difierent  case :  there  the  pardes 
held  liable  had  cut  through  the  road  for  their  own 
peculiar  benefit,  and  were  therefore  obliged  to  repair 
the  bridge  which  they  had  laid  to  carry  the  road  over 
the  divided  part.  So,  by  the  law  of  England^  if  a  high- 
way runs  through  open  ground,  and  a  neighbour,  for  his 
own  benefit,  incloses  the  way  on  each  side,  he  is  bound 
to  repair  it  But  there  is  no  authority  for  such  an 
obligation  upon  persons  dedicating  a  road  as  in   the 

(a)  15  Q.  5.  17.  (»)  ZM.^S.  536. 
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present  case.     It  does  not  appear  to  have  been  done  for  Queen^s  Bench. 

the  party's  own  benefit.     It  may  have  been  so ;  but  we  '___ 

may  easily  conceive  that  it  was  not     He  has  done  some  '^^  Qi^bn 

^pairs;  but  it  is  not  shewn  that  he  was  bound  to  do  Wilson. 
them.     I  think   that,  after  dedication,  he  was,  in  this 
^J^pect,  situated  as  a  mere  stranger ;  and  therefore  that 
^he  mandatory  part  of  this  writ  cannot  be  enforced. 

WiGHTMAN  J.     The  question  is,  not  whether  the 

vJompany  might  have  been  indicted  for  obstructing  what 

"*^e  might  admit  to  be,  for  that  purpose,  a  highway,  but 

"Whether  Davis  is  entitled  to  have  the  statutory  penalty 

^'Warded  to  him  as  manager  of  the  highway.     Now  the 

Act  seems  to  treat  the  "  person  having  the  management" 

as  one  on  whom  a  duty  is  cast,  by  joining  him  with 

trustees,  commissioners  and  surveyors.     Is  there  then 

any  duty  thrown  upon  the  person  dedicating  a  highway, 

under   the   circumstances  here    alleged?     Before  stat 

5  &  6  fF.  4.  c.  50.,  the  parish  was  liable  to  repair  after 

de^cation  of  a  road,  the  dedicator  not.     Does   the 

statute  itself,  or  the  state  of  law  consequent  upon  the 

statute,  throw  any  duty  upon  the  dedicator?     He  is  a 

mere  volunteer  if  he  does  any  repairs :  the  statute  lays 

him  under  no  obligation  to  repair  the  road,  or  manage 

it     The  prosecutor,  therefore,  is  not  entitled  to  this 

forfeiture. 

Erle  J.  It  is  unnecessary  to  decide  whether  or  not 
an  indictment  would  have  lain  against  the  Company  for 
this  obstruction.  The  penalty  given  by  stat.  8  &  9  Vtct 
c  20.  8.  57.  is  for  interfering  with  a  public  right.  The 
prosecutor,  to  enforce  that  penalty,  must  come  within  one 

2  B  2 
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Volume xviiL  of  four  classes;  trustee,  commissioner,  surveyor,  or  other 

'       person  having  the  management  of  the  highway.     The 

The  Queen    Legislature  has  shewn  its  intention  that  be  should  be 

Wilson.      clothed  with  some   duty  to  the  public.     Now,  on  the 

facts    disclosed    here,  Davis   appears    to    have    acted 

throughout  as  a  private  land  proprietor,  and  for  private 

purposes,  whatever  may  have  been  his  motive.     He  does 

not  shew  himself  clothed  with  any  duty  to  repair,  or  to 

protect  the  rights  of  the  public  as  passengers.     And 

therefore  he  fails   to  bring  himself  within  any  of  the 

classes  to  which  the  law  gives  a  power  of  enforcing  these 

forfeitures. 

Crompton  J.     There   might  be   some  difficulty  in 
saying  whether  or  not,  in  a  case  like  this,  the  Company 
might  be  indicted :  but  I  think  that  Davis  was  not  a 
manager  of  this  highway  within    the  meaning  of  the 
statute.     He  would  not  be  indictable  for  the  non-repair 
of  it,  more  than  the  grantor  of  a  private  road.     There  is    . 
no  mode  in  which  an  indictment  could  be  framed  against  ^ 
him.     The  only  doubt  I  had  was,  whether  he  might  not^ 
be  deemed  a  manager  in  a  larger  sense  than  a  mere^ 
surveyor  is  so.     But  I  think  he  is  not  in  any  view  a^ 
manager:  no  public  duty  is  cast  upon  him :  he  spends 
his  own  money  for  his  own  purposes,  and  is  a  mer^^ 
volunteer. 

Judgment  for  defendants^ 
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Qu««n*g  Bench, 
1852. 


Tine  Queen  against  The  Justices  of  LANCAsmRB.  ^^a^^^'v.  ^ 

^  *^  April  2\st  (a). 

RCHBOLD^  in  last  Hilary  term,  obtained  a  rule  Where  an 

.  ...  «    ,  order  is  made 

nisi  for  a  mandamus  to  the  justices  of  the  county  by  two  county 

*  1.  1  •  justices,  under 

J^ncof/er,  commanding  them  to  enter  continuances  stBt.8& 9  rtcc 

^^"^^  hear  an  appeal  of  the  guardians  of  the  poor  of  the  for  the  main-* 

^--^K^ntofly    Union    and   the   overseers   of  the   parish    of  lunJ^STpauper 

-^"^^niudno  in  the  county  of  Carnarvon^  against  an  order  »'««>o™  ^  t^« 
^^^  ^^  -^  '    °  county  asylum 

*^     two  justices  of  the  county  of  Lancaster^  adjudicating  from  aborough 
^^  ^  settlement  of  •/;  P.,  a  lunatic  pauper,  confined  in  the  county,  having 

^^— -^^  a  separate 

^■^'^nty  asylum  of  the  said  county,  to  be  in  Llandudno^  court  of 
^^fc->^  J        ,     ,  ,  ^  ,  .  ,  .J   Quarter  Scs- 

^  ^  d  ordenng  the  costs  of  his  maintenance  to  be  paid  gions,  the  ap- 

V^^^^  ,  peal  against 

^^^toe  Lonvsay  Union.  such  order  lies 

It  appeared  from  the  affidavits  that,  in  March  1851,  the  borough^ 
"^^o  justices,  in  the  commission  both  for  the  borough  of  g^gjj^s 
^^-^^mwerpool  and  for  the  county,  made,  at  Liverpool,  an 
^^>der  npon  the  parish  of  Liverpool,  to  which  the  pauper 
^as  then  chargeable,  and  which  is  wholly  within   the 
aid  borough,  for  the  removal  of  the  pauper  to  the  county 
"^^unatic   Asylum,   which   is    also   the    public   Lunatic 
^"^sylum  for  the  borough.     In  August,  1851,  two  other 
'"^  ^istices,  also  in  the  commission  both  for  the  borough  and 
^  he  county,  made  an  order  at  Liverpool,  adjudicating  the 
Settlement  of  the  pauper  to  be  in  Llandudno,  and  order- 
ing the  costs  of  his  removal  to  the  asylum,  and  of  his 

(a)  And   Thufday,  A/iril  22d.     The  same  Judges  were   present  on 
Wh  davs. 
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Vofmmexviii.  futuFC  maintenance,  to  be  paid  by  the  Conway  Union,  in 

J852.        which   Llandudno  is   comprised.     The  Comoay  Union 

The  Queen    appealed  against  this  order.     The  borough  of  Liverpool 

Justices  of     is  a  borouch  within  the  Municipal  Corporation  Act,  with 
Lancashibe. 

a  special   commission   and  a  separate  court  of  quarter 

sessions,  and  was,  before  that  Act,  bj  charter,  a  borough, 

with  a  recorder  and  a  court  of  quarter  sessions;  and 

there  is  no  non-intromittant  clause  in  either  the  charter 

or  the  commission  of  the  peace.     The  justices  for  the 

county  have  concurrent  jurisdiction  within  the  borough 

with  the  justices  for  the  borough.   On  the  appeal  coming 

on  for  hearing  at  the  Quarter  Sessions  for  the  county, 

it  was  objected,   for  the  respondents,  that  the  county 

Sessions  had  no  jurisdiction,  and  that  the  appeal  should 

have  been  to  the  Court  of  Quarter  Sessions  for  the 

borough;  and  the  county  Sessions  refused  to  hear  the 

appeal. 


Pashley  now  shewed  cause.     The  appeal  against  thii 
order  of   maintenance    can   lie   only   to   the   borougkdfli 
Quarter  Sessions.      The  order  is  made  under  the  pro^— 
visions  of  Stat.  8  &  9  Vict   c.  126.   s.  62.;    and  thaK- 
section  provides  that  *'  the  guardians  of  any  union  ow 
parish,  or  the  overseers  of  any  parish,  township,  or  place, 
affected  by "  any  '^  such  order,  may  appeal  against  the 
same  in  like  manner  as  if  the  same  were  a  warrant 
of  removal"  (a).    And  in  Regina  v.  Justices  of  Glamorgan' 
shire  {h)  and  Regina  v.  Inhabitants  of  St  Peter,  Barton  m 
Humher  (c),  it  was  held  that  orders  for  the  maintenanc 
of  pauper  lunatics,  and  thus,  indirectly,  orders  for  the 
removal,  were  within  the  provisions  of  that  section.    Nc 

(a)  See  stau  16  &  17  Vict.  e.  97.  m.  1.,  108. 
(6)  13  Q.  B.  5G1.  (c)  17  Q.  B.  630. 
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m  Reffina  v.  The  Justices  of  Suffolk  (a)  it  was  held  that  Quee»U  Bench. 

Stat  5  &6  fF.A.c.  76.  s.  105.  transferred  to  the  Quarter       ^^^^' 

SessioDs  held  for  boroughs  under  that  Act  the  jurisdiction    '^^®  Q^^ekn 

to  hear  appeals  against  warrants  of  removal  made  by   j^^^^^*^^ 

justices  for  the  borough,  which,  by  stat  8  &  9  ^.  3. 

c.  30.  s.  6.,  had  been  given  to  county  Quarter  Sessions ; 

and    therefore    that,   where   the   removal   is  from   the 

borough,  the  appeal  against  the  order  lies  to  the  borough 

Quarter  Sessions.     And,  in  Regina  v.  Recorder  of  Liver- 

johhjI  (b)y  it  was  decided  that  this  jurisdiction   of  the 

borough  Quarter  Sessions  was  not  affected,  where  such 

^xwarrant  of  removal  issued  in  the  borough,  by  the  fact 

of  its  having  been  issued  by  justices  for  the   county, 

leaving  concurrent    jurisdiction   with   justices  for   the 

iDorough.     The  appeal  against  the  order  of  maintenance 

£n  the  present  case,  therefore,  inasmuch  as,  by  stat  8  &  0 

Vict.  c.  126.  s.  62.,  it  is  to  follow  the  same  rule  as  an 
appeal  against  an  ordinary  warrant  of  removal,  lies  to 

^he  Quarter  Sessions  of  the  borough,  the  removal  having 

l)een  from  the  borough. 

Archbold  and  fFelsby,  contHL  The  appeal  lies  to  the 
county  Quarter  Sessions.  The  justices  for  the  borough 
may  make  an  order  of  removal,  but  not  an  order  of 
muntenance.  [Lord  Campbell  C.  J.  They  cannot 
make  an  order  of  maintenance  as  justices  for  the 
borough ;  but  justices  in  the  commission  both  for  the 
county  and  for  the  borough  may  make  an  order  of 
maintenance,  in  respect  of  a  removal  from  the  borough, 
in  the  first  of  their  two  capacities.]  If,  as  justices  for 
the  borough,  they  have  no  power  to  make  an  order  of 

(a)  2  Q,  B.  85.  (6)  15  Q.  B,  1070. 
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Volume XVI IL  maintenance,  it  seems  absurd  to  contend  that,  as  such, 
^^^^'       they  have  appellate  jurisdiction  with  respect  to  such  orders. 

The  Queen  \JLovii  Campbell  C.  3.  There  is  no  absurdity ;  the  only 
Justices  of  question  is,  whether  the  Legislature  intends  to  give  them 
such  jurisdiction.]  There  is  no  instance,  except  under 
Stat  8  &  9  W.Z,c.  30.  s.  6.,  of  an  appellate  jurisdiction 
being  given  in  cases  where  there  is  no  original  jurisdic- 
tion. In  Regina  v.  Recorder  of  Liverpool  (a)  the  order 
appealed  against  was  an  order  of  removal  which  the 
justices  for  the  borough,  as  such,  had  a  right  to 
make.  [Lord  Campbell  C.  J.  But  it  was  made  by 
justices  for  the  county.]  Regina  v.  Justices  of  Glamor- 
ganshire (b)  decides  only  that  the  form  of  proceedings, 
after  the  hearing  of  the  appeal  has  commenced,  is  to 
be  the  same  as  in  the  case  of  an  appeal  against  a 
warrant  of  removal.  The  words  "  in  like  manner,"  in 
sect.  62,  refer  only  to  the  formal  proceedings  connected 
with  the  appeal,  not  to  the  tribunal  before  which  they 
are  to  be  carried  on.  Sect.  62  goes  on  to  provide 
that  the  clerk  of  the  peace  for  the  county  may  defend 
the  appeal  in  certain  cases.  It  cannot  have  been  in- 
tended that  he  should  defend  it  at  the  borough  Quarter 
Sessions.  [Lord  Campbell  C.  J.  He  is  to  defend  where 
the  pauper  is  chargeable  to  the  county.  Coleridge  J. 
Why  should  he  not  defend  an  appeal  to  the  borough 
Quarter  Sessions?  He  supports  the  interests  of  the 
county  which  is  chargeable.]  Regina  v.  Justices  of 
Lancashire  (c)  is  directly  in  point  for  the  appellants. 

Lord  Campdell  C.  J.     This  case  turns  entirely  on 
the  construction  of  stat.  8  &  9  Vict.  c.  126.  s.  62.;  and 

(a)   K)  Q.  B.  1070.  (6)   13  Q.  B.  561. 

(c)   12  Q.  B.  303. 
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^'^e  have  merely  to  see  what  the  Legislature  has  there   Queen's  Btuch, 
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enacted.     No  doubt  it  had  the  power  to  give  an  appeal  '__ 

to  the  borough  Quarter  Sessions  against  an  order  made    '^^®  Queen 

hy  two  lustices  for  the  county ;  and,  as  there   is   no    ,  Justices  of 
•'  "^  J  '  '  Lancashire. 

appeal  unless  given  by  the  Legislature,  we  must  look  at 

the  Act  to  ascertain  whether  such  an  appeal  is  given. 

Now  sect.  62  enacts  that  there  may  be  an  appeal  against 

flQ  order  for  the  maintenance  of  a  pauper  lunatic  *^  in 

iike  manner  as  if  the  same  were  a  warrant  of  removal." 

T*heii,   what  is  the  appeal  given  against  an  order  of 

^^moval  ?    It  lies  to  the  Quarter  Sessions  of  the  place 

ft'om  which  the  removal  is  made.     The  appeal,  there* 

^Rjre,  against  the  order  of  maintenance  in  the  present 

^^^se^  though  the  order   was  made  by  justices  for   the 

^^ounty,  lies  to  the  Quarter  Sessions  for  the  borough  of 

^JLiverpool,  the  removal  having  been  from  a  parish  within 

'm^liat  borough.   This  follows  necessarily  from  our  decision 

in  Regina  v.  Recorder  of  Liverpool  (a)y  in  which  Regina 

^^r.  Justices  of  Lancashire  {h)  was   brought   under  our 

consideration,  and  where  we  held  that  an  appeal  against 

xin  order  of  removal  from  a  borough,  although  made  by 

justices  for  the  county,  lies  to  the  Quarter  Sessions  for 

^he  borough,  and  not  to  the  Quarter  Sessions  for  the 

county. 

CoLEBiDGE  J.  I  am  of  the  same  opinion.  It  must 
^  conceded  that  an  appeal  of  this  kind  can  exist  only 
ty  a  positive  statutory  enactment  To  give  effect  to 
Stat.  8  &  9  Vict.  c.  126.  s.  62.,  we  must  construe  the 
^ords  **  in  like  manner  as  if  the  same  were  a  warrant  of 
^moval"  as  including  the  whole  subject  matter  of  the 

(a)  16  Q.  B.  1070.  (6)  12  Q.  B.  305. 
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Qareeii*s  Bench. 

1852. 


Stapleton  against  Crofts.  i^"W«y, 

A  SSUMPSIT  for  goods  sold  and  delivered.     Plea,  Sut.  u  &  15 
Non  assumpsit     Issue  thereon.  does  not 

On  the  trial,  before  Erie  J.,  at  the  sittings  at  fFest-  "^^Ziont^ 
'mtinster  in  last  term,  the  defendant's  wife  was  called  as  a  Jjjjj'^^"  * 
"M^riiness  for  the  defendant     The  evidence  was  objected  w»feo^ap*rty 

•^  to  the  record. 

no;  bat  the  learned  Judse  admitted  it     Verdict  for  the  So  held  by  Lord 

'  ^  Campbell  C.  J., 

<Iefendant  Wightman  and 

In  the  ensuing  term  Huddleston  obtained  a  rule  nisi  ^rTaTdigsen- 
for  a  new  trial,  on  the  ground  of  the  improper  reception 
of  evidence. 


Montague  Chambers  and  Welsby  now  shewed  cause. 
Slat  14  &  15  Vict,  c.  99.  takes  away  the  objection  to  the 
admissibility  of  a  person  named  on  the  record,  or  inter- 
ested in  the  suit  The  defendant  himself  may  therefore 
be  called.  The  ground  of  the  objection  to  the  wife  as 
stated  in  Co.  Litt,  6.  b.  is  twofold.  First,  "  quia  sunt  duae 
animae  in  carne  una ;"  an  objection  which  is  at  once  re- 
moved by  the  statute  taking  away  the  objection  to  one 
half  of  the  united  person.  The  other  objection  is  of 
general  policy ;  because  '^  it  might  be  a  cause  of  implacable 
discord  and  dissention  between  the  husband  and  wife, 
and  a  means  of  great  inconvenience : "  but  that  reason 
has  not  been  acted  on ;  as  in  Annesley  v.  Earl  of  Angle^ 
$ey  (a)  a  wife  was  admitted  to  give  evidence  that  her 

(a)  17  How.  St.  Tr.  1139.  1276. 
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Volume XVIII.  husband  was   not  to  be   believed   upon  his  oatk      It 

must  be  admitted  that  there  is  a  recent  decision  of  the 

STAPI.ETON     Exchequer,  in  Barbat  v.  Allen  (a),  against  the  admissi* 
Crofts.       bility  of  the  wife. 

Huddleston  and  Holly  contra.  The  reasons  given  in 
Barbat  v.  Aliened)  are  strong;  and  the  decision  is 
expressly  in  point. 

Lord  Campbell  C.  J.  I  regret  to  be  obliged  to  say 
that,  in  my  judgment,  the  rule  must  be  absolute;  for 
my  private  opinion  is  that  it  would  be  an  improvement 
on  the  law  to  admit  the  testimony  of  married  persons, 
for  or  against  each  other,  subject  to  some  restrictions.  I 
think  they  ought  not  to  be  permitted  to  disclose  con- 
fidential communications,  or  to  criminate  each  other:  but, 
subject  to  limitations,  I  think  that  the  admission  of  their 
testimony  would  forward  the  ends  of  justice.  However, 
I  am  now  to  declare  what  the  law  is;  and  for  that 
purpose  I  must  look  to  the  statute  as  it  has  received  the 
Royal  assent  I  cannot  take  into  consideration  the 
history  of  the  bill,  or  speculate  on  the  intentions  of 
those  who  promoted  or  altered  it,  but  must  look  to  the 
Act  as  it  is.  Now  it  is  quite  clear  that  before  Lord 
Denman^s  Act  (6  &  7  Vict  c.  85.)  the  wife  could  not  be 
called  for  or  against  her  husband.  When  the  issue  was 
between  strangers,  the  husband  and  wife  might  be  called, 
though  they  contradicted  each  other,  even  to  the 
extent  to  which  it  was  carried  in  Annesley  v.  Earl  of 
Anglesey {b)\  but  where  the  husband  himself  was  the 
party  the  wife  could  not  be  called  for  or  against  him.  One 

(«)  7  Exch,  609.  (fc)  17  How.  St.  Tr.  1276. 
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reason  given  by  Lord  Coke  in  Co.  Litt.  6.  b.,  and  adopted  Queen's  Bench. 
by  Lord  Hardwicke  {a),  is  the  preservation  of  the  peace  ' 

of  families.     Such  being  the  law,  and  one  of  the  reasons     Stapleton 
for  it,  Tjord  DenmarCs  Act  contained  an  express  provision       Crofts. 
that  that  Act  should  not  render  admissible  parties  to  the 
record,  or  their  husbands  or  wives,     Stat.  14  &  15  Vict 
c.  99.  does  not,  as  I  think,  either  expressly  or  impliedly    * 
a^dmit    the  testimony  of  the    wife    which    was    before 
inadmissible.     Sect.  1  repeals  a  part  only  of  the  proviso 
in  Lord  Denmaris  Act:  but,  had  it  repealed  the  whole 
of  that    proviso,  the  case  of   the  wife  would   not    be 
^within   the   purview   of  the  Act,   which   was   pointed 
^^nly  at   objections  on  the  ground    of  interest     The 
enabling  clause  of  stat.  14  &   15  Vict  c.  99.  is  sect.  2, 
"^^hich  certainly  does  not  expressly  admit  the  wife  of  the 
^|)arty ;  but  it  is  urged  that  it  does  so  impliedly,  inasmuch 
^  the  wife  and  husband  are  one   person.      But  the 
maxim  cannot  be  understood  in  this  sense.     It  might  as 
well  be  said  that  under  a  ca.  sa.  directed  against  the 
husband  the  wife  might  be  taken  in  execution  because 
she  and  the  husband  were  one. 

Stress  is  laid  on  sect.  3,  where  it  is  enacted  that  the 
'husband  and  wife  shall  not  be  competent  or  compellable 
to  give  evidence  against  each  other  in  any  criminal 
proceeding.  If  there  were  such  language  as  left  it 
doubtful  whether  the  construction  of  the  Act  was  such 
as  to  admit  the  evidence  of  the  wife,  this  would  afford 
an  argument  in  favour  of  that  construction;  but  I  cannot 
think  it  is  sufficient  by  implication  to  make  them  admis- 
sible in  other  than  criminal  proceedings.  Such  has 
been  the  opinion  of  Lord  Truro  (&),  and  of  the  Court 

(a)  Barber  t.  Dijrie,  Ca.  K.  B.  Temp.  Hardwicke,  264. 
(6)  Pereioo/T.  Catte^f  Chanc.  26{h  January,  1852. 
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umMXvni.  of  Exchequer  (a).     If  I  entertained  a  diflFerent  opinion 
^^^  •       it  would  be  my  duty  to  express  it,  until  the  decision 


Caorrg.       them. 

WiGHTMAN  J.  It  is  contended  that  the  objection  to 
the  admissibility  of  the  wife  is  removed  by  stat  14  &  15 
Vict  c.  99.  That  Act  however  in  its  terms  applies  only 
to  "  the  parties"  to  any  suit  Now  the  wife  of  a  party 
is  not  herself  a  party  to  the  suit ;  and  the  terms  of  the 
Act  do  not  embrace  this  case.  But,  independently  of 
the  terms  of  the  Act,  I  think  that  the  object  appears 
to  have  been  to  complete  the  removal  of  objections  on 
the  ground  of  interest:  and  the  objection  to  admitting 
the  wife  of  a  party  is  not  merely  on  the  ground  of  her 
identity  in  interest  with  her  husband,  but  depends  upon 
a  broader  view  of  the  relation  of  husband  and  wife,  and 
on  the  interest  which  the  public  have  in  the  preservation 
of  domestic  peace  and  confidence  between  married 
persons. 

Crompton  J.  I  am  of  the  same  opinion,  and  should 
not  have  considered  the  question  doubtful,  were  it  not 
for  the  opinion  which  I  know  my  brother  Erie  is  about 
to  deliver  on  the  opposite  side. 

It  seems  to  me  entirely  a  question  on  the  constniclion 
of  this  Act  I  disclaim  as  grounds  for  my  opinion  any 
reference  to  policy,  or  what  I  think  ought  to  have  been 
enacted,  or  even  what  I  may  believe  those  who  passed 
the  Act  might  have  wished  to  express  in  it  I  construe 
the  Act  as  it  is. 

(a)  Barhat  t.  Allen,  7  Extk.  609. 
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Before  that  Act  the  wife,  for  whatever  reason,  clearly   Queen's  Bench. 
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'^as  inadmissible.     Now,  if  we  look  at  sect.  1,  which  ' 

^*epeal8  a  portion  of  Ix)rd  Denman's  Act,  it  is  a  strong     ^taplkton 
observation  that  the  repealing  provision  stops  where  it       Crofts. 
^oes.     It  repeals  part  of  the  original  enactment  which 
<^ected   that  which  was  the  subject  of  legislation,  so 
^  to  clear  the  ground  for  the  enactments  to  come ;  and 
JO  doing  so  it  stops  short  of  the  incompetency  of  the 
^ife,  which,  it  is  contended,  was  part  of  what  was  to  be 
Removed.     But  the    enabling   and    enacting   clause  is 
^^k;c«    2.      That  section    contains   no  words   that  can 
^^  mbrace  the  case  of  a  wife  not  a  party  to  the  record. 
I^erhaps  when  the  husband  and  wife  are  joined  on  the 
^■nccord  the  word  **  party"  may  be  wide  enough  to  include 
Iz^oth;   but   that  is  not   the   case  here.     Then  follows 
^ecU  3,  the  language  of  which,  when  I  first  read  it,  made 
x^ie,  and  I  dare  say  made  every  one  else,  doubt  and  look 
^ft=>ack  to  see  whether  the  wife  was  not  made  a  competent 
^^mtness.    It  is  difficult,  looking  merely  at  the  Act,  to  see 
^n  object  for  this  section ;  it  ma*y  have  been  introduced 
^ro  majore  cautela :   but,  whether  that  be  the  object  or 
:siot,  there  is  not  enough  in  it  to  shew  that  the  Legislature 
ineant  to  include  the  wife  in  the  enabling  clause.     I 
think  that,  taking  the  whole  statute  together,  the  in- 
tention appears  to  have  been  to  exclude  her  from  the 
enactment :  and  for  this  I  rely  mainly  on  the  language 
in  sect  2. 

It  is  said  that  the  ground  on  which  the  wife  is  rejected 
is  the  identity  in  interest  between  her  and  her  husband, 
the  party  to  the  record.  If  that  were  so,  it  would  not 
follow  that  because  the  one  was  enabled  to  be  a  witness 
the  other  was.  The  ground  of  objection,  the  interest, 
remains  ;  but  the  Legislature  has  by  express  enactment 
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Voiumexviu,  s^iid   that   it  shall   no   longer  be   an  objection  to  the 

'        admissibility  of  the  party :  the  objection  to  the  admissi- 

Stapleton    ijjiijy  Qf  ^jjg  ^.jfg  jg  jgft  untouched.     The  Legislature 

CRorrs.       might  have  taken  away  the  objection  to  both ;  but  they 

have  not  chosen  to  do  so :  and,  there  being  no  words 

enacting  that  the  wife  shall  be  admissible^  I  think  she 

continues  inadmissible. 


Erle  J.  I  am  of  opinion  that  stat.  13  &  14  VicL 
c.  99.  s.  2,,  rendering  parties  to  a  suit  competent  wit- 
ncsscs^  has  rendered  the  wives  of  parties  also  competent. 

The  law  relating  to  exclusion  of  evidence  on  account 
of  interest  gave  effect  to  the  principle  of  unidng  the  ^ 

interest  of  husband   and  wife.      If  the   husband  was  « 

excluded  on  account  of  interest,  so  was  also  the  vnfe  on  .m" 

account  of  her  united  interest;  and,  if  the  capacity  of  "Bl't 

the  husband  was  restored,  the  wife  became  thereby  also  ^^ 

capable.     Although   the   wife  had  no  direct    interest  .^4 

during  coverture  in  personal  property,  she  was  taken  mtm. 

to  have  an  indirect  interest  derivative  from  that  of  her  ^^k^ 

husband. 

The  party  to  a  suit  was  both  excluded  and  exempted  f» 

on  account  of  his  interest.     For  the  same  reason  and  £^( 

from  the  same  union  of  interest  the  wife  of  a  party  wwr  ^s^ 

also  exempted  and  excluded.     If  capacity  was  restored  ^^ 

to  the  parties  by  judgment  by  defoult,  by  nolle  prosequi  ^  ^ 

or  otherwise,  the  capacity  of  the  wife  was  also  restored 
thereby.  It  seems  to  me  to  follow  that,  when  the  inca- 
pacity of  parties  is  taken  away  by  statute,  the  incapacity 
of  the  wives  of  parties  should  also  cease,  and  the  union 
of  capacity  or  incapacity  be  still  maintained. 

This  brings  me  to  the  question  whether  there  was  any 
other  principle  for  excluding  the  wife  of  a  party  besides 


£ 
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this  union  of  interest  and  privilege  between  husband  QueenU  Bench 

1852 
^nd    wife.     Upon  the  affirmative  side,  authorities  are   ;___ 

edited  for  exclusion  of  the  wife  with  a  view  to  preserving  Stapleton 
^lie  peace  of  families ;  they  are  collected  in  Taylor  on  Chofts. 
JSvidence^  vol  2,  p.  899  (a),  where  it  is  said  the  admission 
^^f  such  testimony  would  lead  to  dissension  and  unhap- 
'piness,  and  probably  to  perjury,  and  because  the  con- 
^Cidence  subsisting  between  husband  and  wife  should  be 
^sacredly  cherished. 

There  is  no  doubt  that  the  law  most  carefully  protects 
'^e  interests  connected  with  marriage,  and  established 
'^e  union  of  interest  ab6vc  mentioned  for  the  purpose 
^^f  domestic  union,  and  excluded  the  testimony  of  the 
^ife,  where  the  husband  was  excluded,  on  account  of 
this  anion ;  and  the  expressions  above  cited,  if  confined 
to  the  exclusion   of  the   wife    when    the  husband   is 
excluded,  have  a  definite  meaning,  capable  of  a  practical 
application :  but,  if  they  are  carried  beyond  this  limit, 
and  are  supposed  to  introduce   tendency  to  domestic 
discord  as  a  ground  of  exclusion,  they  will  be  found  to 
be  contrary  to  known  principles  of  evidence,  and  to  be 
incapable  of  being  consistently  applied.     For,  if  this 
ground  of  exclusion  existed,  it  would  apply  to  other 
witnesses,  as  well  as  to  parties,  their  domestic  peace 
being  equally  important     But  it  is  clear  with  respect 
to  witnesses,  not  parties,  that  they  cannot  refuse  to  be 
examined  on  any  ground  derived  from  marriage,  and 
that  husbands  and  wives  may  mutually  contradict  and 
discredit  each  other  upon   matters  full  of  family  dis- 
sension, as  freely  as  if  the  marriage  was  null. 

Even  if  it  could  be  supposed  that  the  law  regarded 
only  the  domestic  peace  of  parties,  and  protected  their 

(a)  See  2d  ed.  Vol  1.  p.  729.    Vol.  2.  p.  1058.  et  wq. 
VOU    XVUL   N.   8.  2   C 
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'umeXViTL  Confidence,  still  the  supix)scd  ground  of  exclusion  is  not 
^'"'  consistently  applied ;  for,  if  a  husband  is  assaulted  or 
Stapleton  iji^giigd^  i,c  may  seek  redress  either  by  action  or  indict- 
Crofts.  ment.  In  either  form  he  is  in  substance  the  party.  If 
he  proceeds  by  action,  he  and  his  wife  were  incompetent 
If  by  indictment,  both  arc  admissible  either  to  corro- 
borate, or  contradict  or  discredit  each  other.  Now,  if 
the  principle  of  excluding  the  wives  of  parties  was 
protection  of  domestic  peace  and  confidence^  the  wife 
ought  to  be  excluded  equally  in  both  cases:  but  she  was 
excluded  only  in  the  action,  where,  as  the  husband  was 
also  incompetent,  it  seems  better  reasoning  to  attribute 
her  exclusion  to  the  uniform  principle  of  union,  than  to 
suppose  a  regard  for  domestic  peace  in  the  civil  Courts 
to  be  neglected  in  the  criminal  Court. 

With  respect  to  the  protection  of  confidential  com- 
munications between  husband  and  wife^  there  seems 
good  reason  for  such  protection  at  all  times:  but  no  such 
principle  has  been  brought  into  practice. 

The  decisions  excluding  the  wives  of  parties  have 
been  accompanied  with  general  declarations  in  &vour 
of  such  protection.  But,  as  the  exclusion  extended  to 
all  the  testimony  of  the  wives  of  parties,  whether  it  was 
confidential  or  not,  and  as  no  protection  was  given  to 
conjugal  confidence  in  respect  of  the  wives  of  witnessesi 
not  parties,  who  are  as  much  witiiin  the  reason  of  the 
rule,  if  it  existed,  as  the  first  mentioned  class,  I  think  the 
rule  has  not  yet  been  established. 

As  to  the  authorities,  most  of  the  decisions  for  the 
exclusion  of  the  wives  of  parties  were  given  in  cases 
when  the  husband  was  excluded,  and  so  are  consistent 
with  the  principle  of  union  of  admissibility.  In  Bentky 
V.  Cook  (a)  the  wife  was  plaintiff,  and  so  the  husband 

(a)  3  Dou^.  422. 
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'^^s  excluded ;  in  Davis  v.  Dinwoody  (a)  the  wife's  trus-   Queen^s  Bench. 

^^^:^  were  plaintifis  on  her  behalf,  and  so  the  husband  "' 

^^«s  excluded;   and  thus  in  Hawhstcorth  v.   Showier  §•     Stapleton 
'^^^^^^ce  (J>)  the  wife  of  Boyce  was  excluded  from  giving       Cuorrs. 

^'"^^ence    for   Showier^  because  she  was  the  wife  of  a 
■^'^^^y  to  the  issue  under  trial,  who  was  incapacitated 
■^  ^iner  for  or  against  himself,  and  the  same  incapacity 
~  ^^*^^nded  to  the  wife. 

^Jhe  decisions  excluding  the  wife  where  the  husband 
^   ^^«  not  excluded,  upon  some  general  purpose  of  promo- 
^^^^  conjugal  peace,  appear  untenable. 

3n  Broughton  v.  Harpur  (/?)  the  question  in  ejectment 
I  whether  the  plaintiff  was  son  and  heir  of  Hannah 
fques  ;  and  the  first  wife  of  Jerome  Jaques  was  called  by 
'^ «  defendant  to  prove  that  his  supposed  marriage  with 
^^^^^^^^annah  was  null  because  she  had  been  previously  mar- 
ntA,  and  was  still  alive,  and  was  rejected  on  the  ground, 
1  mentioned  in  the  report,  that  she  swore  to  her  advan- 
to  get  a  husband,  but  on  the  ground,  as  mentioned 
^^^  some  later  cases  (d),  that  she  would  criminate  her 
*^usband  of  bigamy,  and,  in  others  (e),  that  she  would 
^^ccasion  dissension  with  her  husband.    But  her  evidence 
^^iroold  operate  nothing  in  regaining  her  husband;  nor 
"^ould  it  criminate  him  more  than  the  public  offer  of  it : 
^nd  dissension  was  not  probable ;  and  according  to  the 
law,  as  now  settled,  the  witness  would  be  admitted. 

In  Rex  V.  Clmger  {g\  upon  a  question  of  the  settle- 
ment of  a  woman  as  a  wife,  the  former  wife  of  the  alleged 
husband  was  held    inadmissible   to   prove  the  former 
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(a)  4  T.  R,  678.  (6)  12  Af.  §•  W,  45. 

(e)  2  Ld,  Ray,  752. 

(il)  See  ilcr  V.  All  Saimt$,  Worcetter,  6  M.^  S,  194. 
(«)  See  Rm»  t.  CUn^,  2  T.  R.  267.  (g)  2  T.  JR.  263. 
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Vutumexvui.  marriage,  and  contradict  the  husband,  because  it  might 

^.' tend  to  criminate  him  of  bigamy  and  peijury.     Here  also 

Stapllton  ^jjg  public  offer  of  the  evidence  had  all  the  tendency 
Ciiorrs.  j1j3^  tijg  evidence  would  have  had ;  and  here  also  evi- 
dence essential  for  ascertaining  the  truth  viras  excluded 
lest  a  tendency  should  be  created  which  already  existed. 
The  principle  of  exclusion  laid  down  in  this  decision 
was  received  with  dissent  by  the  Court  in  Rex  v.  All 
Saints  Worcester  (a)  and  in  Rex  v.  Batkwick  (J);  and  in 
these  cases  the  exclusion  of  the  wife  was  said  to  be 
confined  to  cases  where  the  husband  was  a  party.  They 
therefore  in  effect  deny  any  direct  ground  of  exclusion 
on  account  of  domestic  peace,  as  applicable  to  all  wit- 
nesses. In  O'Connor  v.  Majoribanks  (c)  the  widow  was 
held  incompetent  to  prove  the  authority  of  her  deceased 
husband  to  pledge  some  property  for  a  loan,  on  the 
ground  that  confidential  communication  between  hus- 
band and  wife  should  be  protected :  and,  although  the 
communication  in  question  was  not  confidential  but. 
intended  to  be  divulged,  the  Court  thought  it  necessarjr 
to  exclude  evidence  of  all  communications,  to  secure  the 
exclusion  of  those  which  were  confidential  I  may  be 
allowed  to  doubt  this  neceissity,  and  to  inquire  whether 
it  is  satisfactory  to  sacrifice  the  interest  of  truth  by 
excluding  essential  evidence  for  the  sake  of  protecting 
a  confidence  which  never  existed. 

These  cases  lead  me  to  the  conclusion  that  from  the 
union  of  interest  between  husband  and  wife  there  was  a 
union  of  incapacity,  and  upon  a  restoration  of  capacity 
to  the  one  the  other  is  also  rendered  admissible. 

The  legislative  authority  for  the  admission  of  wives  is 

(a)  6M,^S.  194.  (fr)  3  B.  ^  Ad.  639. 

(e)  A  M,^G.  435. 
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strong.     In  the  county  courts  they  are  made  competent;  Queen's Btnch. 

tiiere  has  been  ample  experience  of  their  evidence ;  and  ;__ 

no  objection  has  been  made.     In  bankruptcy  the  neces-  ■  Stapleton 
Btty  for  examining  the  wives  of  bankrupts  has  been  long       CaoFTg. 
x*ecognised ;  and,  under  the  statute  now  to  be  construed^ 
t.lie  wives,  if  parties  to  the  record,  are  admissible  for  or 
^igainst  their  husbands;  and  inconsistency  is  attributed 
^o  Parliament  if  it  be  supposed  to  have  intended  that 
^he  wives  of  parties  generally  should  be  excluded,  but 
%he  wives  of  parties,  having  an  individual  as  well  as 
<x>njugal  interest,  should  be  admissible. 

If  the  question  may  be  considered  with  reference  to 
the  interest  of  truth,  it  is  clear  the  exclusion  of  essential 
information  as  a  means  for  finding  truth  is  absurd.  It 
is  not  doubted  that  wives  often  possess  essential  informa- 
tion as  to  matters  within  the  usual  province  of  a  wife, 
and  as  to  those  conducted  by  her  as  agent  for  her 
busband,  and  as  to  those  which  she  has  happened  to 
witness. 

If  essential  witnesses  are  excluded,  there  is  the  certain 
evil  of  deciding  without  knowledge,  and  there  is  the 
probable  evil  of  shaking  confidence  in  the  law :  these 
^vik  are  certain ;  and,  if  the  notion  of  a  compensating 
good  in  the  promotion  of  domestic  happiness  by  render- 
ing the  wife  powerless  as  a  witness  be  analysed,  I  believe 
it  will  be  found  illusory.  The  idea  that  husbands  gene- 
rally would  suborn  their  wives  to  perjury,  and  persecute 
them  if  they  spoke  truth,  is,  to  my  mind,  unworthy  of 
the  time;  there  is  no  reason  for  supposing  that  wives, 
if  admitted,  would  be  worse  treated  in  respect  of  their 
testimony  than  in  respect  of  any  other  part  of  their 
conduct,  or  be  more  prone  to  untruth  than  any  other 
class  of  witnesses :  and,  if,  by  reason  of  the  exclusion  of 
the  wife,  the  husband  has  to  suffer  an  adverse  judgment 


Stapleton 

V. 

Crofts. 
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VoiumtXViiL  contrary  to  truth,  and  the  consequent  loss,  he  would  dis- 
^^  sent  with  much  reason  from  the  zealous  declarations  that 

such  a  mean  for  protecting  the  peace  of  his  family  and 
the  sanctity  of  his  marriage  was  better  than  adminis- 
tering the  law  according  to  truth. 

These  observations  apply  to  the  present  case ;  for  the 
husband  was  examined,  and  did  not  understand  the 
matters  in  question,  which  had  been  managed  by  his 
wife.  If  she  had  been  excluded  the  verdict  would  have 
been  for  the  plaintiff,  and  the  defendant  would  have 
been  made  liable  to  a  demand  contrary  to  the  truth. 
As  these  considerations  were  in  my  mind  before  the 
judgment  of  the  Exchequer  in  Barbat  v.  Allen  {a\ 
and  as  they  refer  entirely  to  the  effect  of  the  second 
section,  which  was  not  much  discussed  in  that  case, 
I  trust  I  am  not  wanting  in  deference  if  I  say  that  my 

opinion  is  not  changed. 

Rule  absolute  (6). 


(a)  9  Exeh.  609. 


(6)  Reported  by  C.  BhMmrn^  Efq. 


Fridavt 
ApTif'22d. 


Broughton  against  Jackson. 


in    n^RESPASS.     The  declaration  stated  that  defendant, 
f        A         .  ,         ,.  


I'o  a  count  i 
trespass  for  

assaulting  and         on  &c.,  and  on  divcrs  other  days  &c.,  with  force  and 

falsely  impri- 
soning plaintiff, 

and  putting  him  in  irons,  defendant  pleaded  :  Tbtt  be  waa  commander  of  one  of  tbe  Qoecn'ii 
ships  of  Kar,  at  sea ;  that  plaintiff,  at  the  times  when  &c.,  was  steward  of  tbe  sbip,  and, 
as  such,  was  servant  to  defendant  on  board  the  said  ship,  and  bad  access  to  bit  cabin, 
and  had  the  charge  of  his  goods  and  chattels  there ;  tnat  on  two  occaaioni,  jost  before 
the   times   when   ^c,  moneys   had   been  feloniously  stolen  from  defendant's  possesnor 
out  of  a  desk  then  being  in  bis  said  cabin  ;  that  upon  each  occasion  tbe  desk  bad  bee? 
clandestinely  opened  by  means  of  a  key,  and  the  plaintiff  had  acceu  to  and  could  bav 
obtained  the   key   of  the   said   dcf-k  and  unlocked  the  same  and  taken  away  tbe  sa 
moneys;  and  defendant  then  believed  that  uo  other  person  bad  or  could  have  obtain 
access  to  the  key  of  the  said  desk  without  plaintiff's  knowledge ;  "Wberefore  defends 
having  probable  cause  of  suspicion,  and  suspecting  the  plaintiff  for,  among  other  thinss, 
causes  aforesaid,  to  have  been  guilty  of  the  stealing  itc,  did,  as  such  commander,  and  af 
lawfully  might  for  the  cause  aforesaid,  gently  lay  hands  &c.,  and  put  plaintiff  in  irons,  as 
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arms,  assaulted  the  plaintiff,  and  then  beat,  bruised  and  Queen*a  Bench. 

ill  treated  him,  and  then  put  the  plaintiff  in  irons,  and  . 

then  imprisoned  him,  and  then  kept  and  detained  him  B^oughton 

in  prison,  without  any  reasonable   or  probable   cause  Jacmok. 

'whatsoever,  for  a  long  space  of  time,  (to  wit)  the  space  •       i .      , 

of  one  month  then  next  following,  contrary  to  law  and  s&me  being  a 

reasonable 
against  the  will  of  the  plaintiff,  whereby  plaintiff  was  mode  of  de- 

greatly  hurt  &c,  and  was  prevented  from  attending  to  reasonable  time 

iiis  lawful  affairs,  and  injured  in  his  credit  ^nt!  as^com-" 

Pleas.     1.  Not  Guilty.     Issue  thereon.  li^'lj^^min. 

2.  As  to  the  assaulting,  beating  and  ill  treating  plaintiff,  >ntotbecir. 

^'  o  o  r  »   cumstances  of 

^nd  putting  him  in  irons,  and  imprisoning  and  keeping  "wpJcion 

^^.nd  detaining  him,  in  the  declaration  mentioned :  That,  according  to 

^Defore  and  during  all  the  time  in  the  declaration  men-  purpose  of  re- 

'^oned,  (to  wit)  on  18th  September,  a.d.  1851,  and  on  the  Lords  of  the 

9aid   other  days   therein  mentioned,  defendant  was  a  bring^nV^*^' 

Xieutenant  in   the   Royal   Navy   and   Commander  of  [Jfji"^jnt\p. 

Her  Majesty's  steam  vessel  and  ship  of  war  "  Lucifer^"  g^*^^  "^***.f** 

then  belonging  to  the  Royal  fleet,  and  then  lying  and  nation,  De 

being  on  the  high  seas,  (to  wit)  in  Douglas  Bay,  off  the      After  ?er. 

diet  for  defend- 

hk  of  Man.     And  that,  before  and  at  the  said  times  ant  on  this 
when    &C.,    (to   wit)   on  16th  September  in   the   year      Held,  on 
aforesaid,  the  plaintiff  was  steward  of  and  on  board  the  jJJdgmcnt'non 
aaid  vessel  and  belonging  to  the  fleet,   and,  as  such  ^^^^"^10, 
steward,  was  the  servant  of  defendant,  and  had  access  to      'f  ***^  *°  •" 

'  '  action  for  false 

the  cabin  of  defendant  in  the  said  ship,  and  the  charge  imprisoninent 

*-  ^     on  a  criminal 

of  the  goods  and  chattels  of  defendant  then  being  in  charge  by  a 
such  cabin :    and,   plaintiff  so   being  such  servant  as  being  a  peace 
aforesaid,   divers  moneys  of  defendant,   (to   wit)   two  belief  is  not  a 

sufficient 
jnttHlcation,  but  facts  must  be  shewn  on  which  the  belief  was  grounded,  in  order  that 
the  Court  may  judge  whether  or  not  the  defendant  had  probable  cause  for  arresting. 
That  all  the  facts  need  not  be  set  out,  but  only  enough  to  shew  ground  of  reasonable 
suspicion.  That  the  facta  alleged  here  were  sufficient,  at  least  after  yerdict ;  and,  per  Lord 
Campbell  C.  J.,  they  would  have  been  so  on  demurrer. 

And  that,  if  the  plaintiff  meant  to  contend  that  the  facts  did  not  justify  putting  in  irons 
as  a  mode  of  detainer,  he  should  have  new  assigned. 
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lumeXViJL  pounds  and  ten  pounds  respectively,  the  property  of 

'       defendant,  had  been  and  were  feloniously  stolen,  taken 

Broitghton  3qJ  carried  away  from  and  out  of  the  possession  of 
Jackson,  defendant,  and  out  of  a  certain  desk  then  being  in  the 
said  cabin,  upon  two  several  occasions  just  before  the 
said  times  when  &c.,  to  wit  on  the  day  and  year  last 
aforesaid:  And  defendant  saith  that,  upon  each  occasion 
on  which  the  said  sums  of  money  were  respectively 
stolen,  the  said  desk  had  been  clandestinely  opened  and 
unlocked  for  that  purpose  by  means  of  a  key ;  and  that 
the  plaintiff  had  access  to  and  could  have  obtained  the 
key  of  the  said  desk,  and  could  have  unlocked  and 
opened  the  same  and  taken  and  carried  away  the  said 
moneys  upon  the  said  several  occasions  aforesaid :  And 
defendant  saith  that  he  then  believed  that  no  other 
person  had  or  could  have  obtained  access  to  the  key  of 
the  said  desk  without  the  knowledge  of  the  said  plaintiff: 
Wherefore  defendant,  having  good  and  probable  cause  of 
suspicion  and  vehemently  suspecting  the  plaintiff  for, 
among  other  things,  the  causes  aforesaid,  to  have  been 
guilty  of  or  concerned  in  the  stealing  and  carrying  away 
of  the  said  moneys  of  defendant,  did,  at  the  said  times 
when  &c.,  as  such  commander  as  aforesaid,  and  as  he 
lawfully  might  for  the  cause  aforesaid,  gently  lay  hands 
upon  the  plaintiff,  and  did  put  him  in  irons,  and  so  did 
keep  and  detain  him  (the  same  being  a  reasonable  mode 
of  detainer),  as  in  the  declaration  mentioned,  for  a 
reasonable  time,  to  wit  until  defendant,  as  commander 
of  the  said  ship  in  which  the  said  felony  was  committed, 
could  examine  into  and  investigate  the  circumstances  of 
suspicion  against  the  plaintiff  according  to  law,  and  for 
the  purpose  of  making  a  due  report  of  all  the  said  cir- 
cumstances to  and  for  the  information  of  the  Ix>rd8  of 
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tlie  Admiralty,  or  of  bringing  the  plaintiff  to  trial  on  the  Queen's  Beueh. 

said  felony,  if  upon  investigation  it  appeared  to  him  the 1^ 

defendant  right  and  proper  so  to  do.     And  defendant   B^^ot^HTON 
s&vers  that  he  did,  as  such  commander,  and  within  a     Jackson. 
x-easonable  time  in  that  behalf,  to  wit  on  the  day  and 
3ear  last  aforesaid,  examine  into  and  investigate  the  said 
<;ircumstances  of  suspicion  against  the  plaintiff  touching 
the  said  felony,  and  did  afterwards,  and  within  a  reason- 
able time  in  that  behalf,  to  wit  on  the  day  and  year 
aforesaid,  discharge  and  release  the  plaintiff  from  further 
custody  and  detainer.      And  defendant  saith  that  by 
means  of  the  aforesaid  premises  the  plaintiff  was  assaulted 
aod  imprisoned,  and  kept  and  detained,  as  in  the  declara- 
tion mentioned,  the  same  being  a  reasonable  time  for 
that  purpose,  and  lawful  and  just  for  the  cause  aforesaid : 
^^hich  are  the  alleged  trespasses  in  the  introductory  part 
^>f  this  plea  mentioned,  and  whereof  plaintiff  hath  above 
^^omplained  against  defendant     Verification. 
Replication :  De  Injuria.     Issue  thereon. 
On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  sittings 
^n  Middlesex  after  last  Michaelmas  term,  a  verdict  was 
found  for  the  plaintiff  on  the  first  issue  and  for  the 
defendant  on  the  second.     Prideaux,  in  last  Hilary  term 
{January  15th),  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial  (a),  or  judgment  for  the 

(a)  The  grounds  were  that  the  yerdict  was  against  the  evidence,  and 
that  the  Iiord  Chief  Justice  had  left  it  to  the  jury  to  say  whether  or  not  the 
pottmg  in  irons  was,  as  alleged  in  the  plea,  **  a  reasonable  mode  of  detainer ;  '* 
this  (as  Prideaux  contended)  being  a  point  of  law,  which  the  Judge  himself 
onght  to  have  determined.  [Lord  CampbeU  C.  J.  Was  not  it  for  the  jury 
to  say  whether,  under  the  circumstances,  it  was  reasonable  to  put  a  man  in 
irons  ?  Wightman  J.  If  the  words  had  been  "  a  necessary  mode  of 
detainer,*'  could  there  have  been  any  doubt  ?    Suppose  the  question  to 
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Foiumexviii.  plaintiff  on  the  second  issue,  non  obstante  Teredicto. 
The  Court  granted  a  rule  nisi  for  judgment  non  obstante 
veredicto,  and  ordered  the  case  to  be  put  into  the  special 


1852. 


Brouohton 
Jackson,      paper,  and  argued  as  on  a  concilium. 


Keating  now  shewed  cause.  The  question  is,  whether 
the  circumstances  pleaded  as  the  cause  of  detention  are 
a  sufficient  justification  after  verdict  It  must  be  admitted 
that  this  is  a  matter  to  be  decided  by  the  Court  The 
authorities  are  in  favour  of  the  defendant  In  Mure  v. 
Kaye  {a\  which  was  cited  in  moving,  the  averments  on 
which  the  justification  mainly  rested  were  that  certain 
things  were  done  *^ suspiciously;"  no  rational  ground  of 
suspicion  being  shewn  upon  the  record.  That  was  a 
much  weaker  case  than  the  present ;  and  the  ai^ument 
was  on  demurrer.  Slighter  grounds  of  charge  than  are 
shewn  here  were  held  to  support  the  justifications  in 
Bechwith  v.  Fhilby  (b)  and  Musffrave  v.  NeweU  (c).  In 
the  latter  case,  though  the  plaintiff  had  a  verdict  on  the 
first  trial,  Alderson  B.,  on  the  second,  '*  directed  a  nonsuit 
upon  the  ground  that  there  was  probable  cause  **(€{).  In 
Davis  v.  Russell  (e),  where  the  suspicion  was  grounded 
wholly  upon  an  anonymous  letter,  the  Judge  told  the 
jury  (in  substance)  that  the  facts,  if  believed  by  them. 


have  been  whether  or  not  the  plaintiff  made  to  much  resistance  that 
confinement  in  irons  became  necessary :  surely  that  was  for  the  jury.' 
If  that  was  so,  then  the  necessity  was  not  made  out  by  the  erideoor 
fFrighiy,  Court,  A  B.  ^  C,  596,  shews  this.      The  Qmrt  (Lord  CamjAi 
C.  J.,  PattetoH  and  Wightman  Js.)  refused  a  rule  nisi  for  a  new  trial, 
(a)  4  Taunt,  34.  (()  6  B.  ^  C,  ^^ 

(c)  1  Af.  ^  fT.  682.     S,  a  Tyr.  ^  G.  957. 

(d)  Alderson  B.  so  stated  in  Panton  y.  WiUiamt,  2  Q.  B.  169.  186. 

(e)  5  Biny.^bX, 
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y^ere  probable  cause;   and  this  was  held  a  sufficiently   Qumh^b Bench. 

good  direction.     [Crompton  J.     The  case  of  most  fre- 

quent  occurrence  is  when  facts  are  alleged  as  ground    Broughton 

for  carrying  the  plaintiff  before  a  magistrate,  not  for  the      Jackson. 

defendant's  taking  the  law  into  his  own  hands.]     The 

captain  of  a  ship  holds,  in  some  sense,  the  situation  of 

magistrate,  while  on  board  his  ship.     West  v.  Baxen- 

dale  (a),  though  the  decision  turned  on  points  not  raised 

hy  the  present  case,  shews  that  the  defence  is  sufficient 

ix)  law  if  facts  are  pleaded  and  proved  to  such  an  extent 

&s  justifies  a  suspicion.     [Lord  Campbell  C.  J.     It  is 

impossible  to  enunciate  as  a  distinct  proposition  what  is 

or  is  not  probable  ciause;  which  has  made  me  doubt, 

or  at  least  regret,  probable  cause  being  matter  of  law.] 

PrideauXf  contra.  It  may  be  admitted  that  every  case 
of  this  kind  must  stand  on  its  own  grounds:  but  the 
defendant  has  to  shew  actual  causes  of  suspicion  which 
would  justify  arresting  the  plaintiff,  keeping  him  in 
custody,  and  subjecting  him  to  examination;  and  of 
those  causes  the  Court  will  judge,  as  was  done  in  Mure 
V,  Kaye{b).  Wherever  the  justification  has  been  held  suf- 
ficient, some  facts  have  been  shewn,  tending  to  implicate 
the  plaintiff,  and  not  a  mere  belief,  as  in  the  present  plea. 
Facts  of  this  kind  were  set  forth  and  proved  in  West  v. 
Baxendale  (a) :  and  the  distinction  was  there  pointed 
out  in  argument  (with  respect  to  a  piece  of  evidence 
rejected  by  the  Judge),  between  facts  which  shew  proba- 
ble cause,  and  facts  which  only  shew  bona  fides  in  the 
defendant.  His  belief  may  be  material  to  the  question 
of  bona  fides,  but  not  to  that  of  probable  cause.     A 

(a)  9  Com,  B,  141.  (b)  4  Taunt.  34. 
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Voiumtxvni,  belief  is  alleged  in  the  present  case,  but  no  facts  beyond 

1_  it  to  which  the  (^ourt  can  ascribe  any  weight.     "  The 

Broughton  jjgy  Qf  ^Yic  said  desk''  is  not  stated  to  have  been  that 
Jackson.  ^^j^Jj  which  the  desk  was  opened.  [Lord  Campbell  C  J. 
May  not  we  intend  so  after  verdict  ?]  It  is  not  alleged 
that  in  fact  no  person  but  the  plaintiff  had  access  to  the 
key.  There  is  no  ground  for  saying  that  the  captain  of 
a  ship  acts,  in  a  case  like  this,  with  the  authority  of  a 
magistrate.  As  to  putting  the  plaintiff  in  irons,  **  the 
same  being  a  reasonable  mode  of  detainer"  is  not 
a  justification  in  fact,  but  only  the  expression  of  an 
opinion.  [^J^Vightman  J.  The  jury  have  found  that  it 
was  a  reasonable  mode.]  The  question  was  not  raised  in 
the  form  of  an  issue  of  fact  In  Wright  v.  Court  (a)  the  de- 
fendants were  charged  with  falsely  imprisoning  the  plain- 
tiff and  handcuffing  him ;  and  their  plea  was,  that  '^tbey 
handcuffed  plaintiff"  "in  order  to  prevent  his  escape, 
and  took  him  so  handcuffed  before  a  justice,  to  be  then 
and  there  interrogated"  &c.:  but  the  Court  held  this 
insufficient,  saying :  "  The  defendants  have  also  justified 
handcuffing  the  plaintiff  in  order  to  prevent  his  escape, 
but  they  do  not  aver  that  it  was  necessary  for  that  pur- 
pose, or  that  he  had  attempted  to  escape."  There  is  no 
distinction  on  this  point  between  arrests  at  sea  and  on 
shore.  Suspicion  of  felony  does  not  justify  putting  in 
irons:  specific  grounds  of  fact  ought  to  be  shewn. 
Seymour  v.  Maddox  (ft)  bears  an  analogy  to  this  case. 
There  the  declaration  was  in  case  for  leaving  an  aperture 
in  the  floor  of  a  theatre  insufficiently  fenced  and  lighted, 
whereby  the  plaintiff  suffered  injury :  the  declaration, 
after  stating  certain  facts,  averred  "  that  it  then  became 

(fi)  A  B.^  C.  G96.  (6)  16  Q.  B.  326. 
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and  was  the  duty  of  the  defendant'*  to  cause  the  said  Queen's  Bench, 
floor  to  be  lighted  &c. :  and  the  Court  held,  on  motion 
in  arrest  of  judgment,  that  the  count  was  insufficient,    Bboughton 
for  that  the  facts  set  forth  did  not  shew  any  legal  duty,      Jackson. 
and  that  the  allegation  of  duty  could  not  aid^  for  that  the 
declaration  must  stand  or  fall  by  the  facts  stated.     The 
question  of  duty,  as,  here,  the  question  of  belief,  was  not 
one  upon  which  the  jury  had  means  of  deciding. 

Keating^  in  reply.  The  substantive  complaint  in  this 
case  is  the  coercion,  generally ;  if  the  plaintiff  meant  to 
contend  that  the  coercion  by  putting  in  irons  was  exces- 
sive, he  should  have  new  assigned.  The  plea  alleges  it 
to  have  been  a  reasonable  mode  of  detainer.  In  Wright 
V.  Court  (a)  the  defendants  pleaded,  as  their  justification 
of  handcuffing  plaintiff,  that  it  was  "  to  prevent  his** 
escape :  and  the  objection,  on  demurrer,  was,  that  the 
averment  made  it  necessary  to  shew  that  an  attempt  to 
escape  was  made,  or  might  have  been  expected  but  for 
the  handcuffing. 

Lord  Campbell  C.  J.  I  think  this  plea  is  suffi- 
cient, and  would  have  been  so  on  demurrer.  The 
defendant,  in  a  case  of  this  kind,  must  shew  reasonable 
grounds  of  suspicion  for  the  satisfaction  of  the  Court ; 
it  is  not  enough  to  state  that  he  himself  reasonably  sus- 
pected. But  he  is  not  bound  to  set  forth  all  the  evi- 
dence ;  it  is«enough  if  he  shews  facts  which  would  create 
a  reasonable  suspicion  in  the  mind  of  a  reasonable  man. 
Now  the  facts  stated  here  are  that  the  plaintiff  was  the 
defendant's  servant,  and,  as  such,  had  access  to  his  cabin, 
and  had  the  charge  of  his  goods  and  chattels  there ;  that, 

(a)  AB.^C,  596. 
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L__  had  been  feloniously  stolen  from  the  defendant's   pos- 

Brooohtom    session,  out  of  a  desk  then  being  in  his  said  cabin ;  that 
Jackson,      upon  each  occasion  the  desk   had    been  clandestinely 
opened  by  means  of  a  key ;  and  that  the  plaintiff  had 
access  to  and  could  have  obtained  the  key  of  the  said 
desk  and  unlocked  the  same  and  taken  away  the  said 
moneys,  and  defendant  believed  that  no  other  person 
had  or  could  have  obtained  access  to  the  key  of  the  said 
desk  without  plaintiff's  knowledge:    wherefore  the  de- 
fendant, having  probable  cause  of  suspicion,  and  suspect- 
ing the  plaintiff  for,  amongst  other  things,  the  causes 
aforesaid,  to  have  been  guilty  of  the  stealing,  did,  as  he 
lawfully  might,  &c.     Was  there  not,  under  these  cir- 
cumstances, sufficient   ground  for  suspecting  that   the 
plaintiff  had  committed  the  felony?     The  plaintiff  is 
alleged  to  have  had  access  to  ^^the  key"  of  the  desk.  The 
argument  on  his  side,  insisting  upon  facts  to  support  the 
justiBcation,  would  almost  go  to  the  length  of  asserting 
that  the  plea  would  have  been  insufficient  if  it   bad 
alleged  that  no  one  but  the  plaintiff  had  access  to  the 
key.     But  can  there  be  any  doubt  that  the  statement, 
as  made,  goes  far  enough?     Consistently  with  the  pleas 
another  person  might  have  had  access  to  the  key ;  but 
it  might  have  been  under  circumstances  not  raising  the 
remotest  suspicion.     I  agree  with  Mr.  Prideaux  that  the 
mere  belief  of  the  defendant  is  not  sufficient;  but,  in 
addition  to  that,  here  are  flicts  which  shew  that  a  rea- 
sonable man  might  have  believed  as  he  did.     As  to  the 
putting  in  irons,  it  is  justiBed  as  a  reasonable  mode  of 
detainer:    and,  after  verdict,  we  must  take  that  to  have 
been  proved.    There  is  something  frightful  in  the  idea  of 
being  put  in  irons:  but  it  is  only  a  mode  of  detention; 
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and,  if  it  was  excessive,  the  plaintiff  should  have  new  Queen's  Bench. 
assigned.  IS52. 

Baoughton 
▼. 
WiGHTMAN  J.     After  verdict  we  need  not  consider      Jackson, 

some  objections  which  might  have  been  made  to  this 

plea  on  special  demurrer.      The  jury  have  found  that 

the  defendant  did  believe  that  no  person  but  the  plaintiff 

could  have  had  access  to  the  key  of  the  desk  without 

bis  knowledge.     Then  look  at  the  other  circumstances 

on  the  record,  adding  that  fact.    The  plaintiff  had  charge 

of  the  defendant's  effects ;  the  defendant  had  twice  lost 

Qioney  shortly  before   the   committing  of   the    alleged 

trespasses:    the  plaintiff  had  access  to  the  key  of  the 

<lesk  from  which  the  money  was  taken :  and  it  may  well 

l^  inferred  from  the  statements  that  the  key  which  the 

plaintiff  had  access  to  was  the  key  with  which  the  desk 

^Vras  opened.     Sufficient  ground,  then,  in  fact,  is  stated 

for  the  suspicion.     As  to  the  putting  in  irons,  the  jury 

Xiave  found  it  to  be  a  reasonable  mode  of  detainer ;  and 

there  is  nothing  before  us  to  shew  the  contrary. 

Erle  J.  It  appears  sufficiently  on  the  plea  that  the 
felony  was  committed  by  means  of  an  instrument,  and 
that  the  plaintiff  had  access  to  that  instrument,  and  the 
defendant  believed  that  he  alone  had  such  access.  We 
need  not  consider  to  what  extent,  in  a  case  of  this  kind, 
facts  as  well  as  suspicion  must  be  shewn ;  here  the  facts 
are  clearly  sufficient.  Suppose  it  appeared  that  the 
defendant  had  been-  robbed  by  a  particular  individual : 
that  he  had  seen  that  individual,  and  that  afterwards, 
seeing  the  plaintiff,  he  believed  him  to  be  the  man.  I 
cannot  think  that  that  would  not  be  a  sufficient  justifies- 
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On  the  jwint  as  to  putting  in  irons,  I  agree  in 
what  has  been  already  said. 


Crompton  J.  I  have  had  some  doubt  whether  the 
grounds  averred  here  were  not  too  slight;  but  I  think 
they  are  sufficient  It  clearly  would  not  be  enough  to 
say  "I  believed  the  plaintiiFto  be  guilty;"  a  belief  which 
might  rest  upon  report,  or  conjecture,  or  clairvoyance. 
Actual  ground  of  belief  must  be  shewn.  But  here  the 
defendant  does  shew  it,  by  alleging  that,  just  before  the 
time  in  question,  the  plaintiff  had  chaige  of  the  desk  and 
access  to  the  key.  The  grounds  of  fact  are  rather 
slighter  than  in  other  cases  which  have  been  decided ; 
but  they  are  sufficient  As  to  the  confinement  in  irons: 
it  is  enough,  upon  this  record,  if  there  were  any  possible 
circumstances  under  which  it  might  be  right  to  put 
any  irons  upon  the  plaintiff. 

Rule  discharged. 


Saturday, 
April  24th. 


The  Queen  against  the    Inhabitants   of 
Slawstone. 


Under  Stat.       f^N  appeal  against  an  order  of  two  justices  for  the 

c.  31.4.9..  removal  o(  Thomas  Ward^  his  wife  and   children, 

which  provides 

that  a  period  of  from  thc  parish  of  SlawstonCj  in  the  county  of  Leicester^ 

fourteen  days, 

after  "  thc 

sending  "  a  copy  of  the  depositions  on  which  an  order  of  remoTtl  is  made,  shall  be  allowed 

for  **the  giving"  notice  of  appeal,  such  notice,  if  sent  by  post  under  stat.  14  &  15  VieL 

e.  105.  «.  10.,  is  to  be  considered  as  given  on  the  day  on  wnich,  by  the  ordinary  course  of 

post,  it  ought  to  have  reached  the  party  to  whom  it  is  sent,  though  in  fact  it  arrire  by  the 

post  on  a  later  day. 
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to  the  parish  of  Leverington  Parson  Drove^  in  the  county   Queen's  Bench. 

of  Cambridge^  the  Sessions  quashed  the  order,  subject  to 1_ 

the  opinion  of  this  Court  upon  the  following  case.  '^^  Qdkbn 

The  order  of  removal  was  made  at  Market  Harborough,    In^J^Wtants  of 

^        Slawstone. 

Leicestershire^  on  5th  August  1851;  and,  on  the  7th  of 
the  same  month,  notice  of  chargeability,  and  a  copy 
of  the  order  of  removal,  together  with  a  statement  of 
the  grounds  of  removal,  were  sent  by  post  from  Market 
JJarborough  to  the  appellant  parish.  The  solicitors  for 
tie  appeUant  parish  applied  by  letter,  posted  at  Wisbeach 
on  26th  August,  to  the  clerk  of  the  justices  by  whom 
Che  order  had  been  made,  for  a  copy  of  the  depositions, 
^^hich  was  sent  to  them  in  a  letter  posted  at  Market 
JIarborough  on  3d  September^  and  received  by  the  appel- 
lants' solicitors  on  5  th  September. 

On  17th  September  the  solicitors  for  the  appellant 
parish  posted  a  letter  at  Wisbeach,  containing  a  notice 
of  appeal,  which,  in  the  regular  course  of  post,  ought 
to  have  arrived  at  Market  Harborough,  the  post  town  for 
the  respondent  parish,  on  the  19th.  On  that  day  the 
pauper  and  his  family  were  removed  to  the  appellant 
parish.  It  appeared  that  the  letter  in  fact  reached 
Market  Harborough  upon  the  20th. 

On  these  facts  it  was  contended,  for  the  respondents, 
that  the  appeal  should  be  disallowed,  as  the  notice  thereof 
had  not  been  given  within  the  prescribed  time.  The 
Sessions  allowed  the  appeal  and  quashed  the  order. 

If  the  Court  of  Queen's  Bench  should  decide  that 
the  notice  of  appeal  was  given  in  due  time,  the  order 
was  to  be  quashed;  if  otherwise,  the  order  to  be 
confirmed. 

Pashhy,  in  support  of  the  order  of  Sessions.     The 
VOL.  xvin.  K.  8.  2d 
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of  exchange.     And  in  Dunlop  v.  Biggins  («)  it  was  held  Qkma**  Bench, 

that  a  contract  is  sufficiently  accepted  by  the  posting  of 1_ 

a  letter  declaring  acceptance  of  it  "^^^  ^^^^ 

Inhtbitants  of 
Slawstonb. 
Maunsell  and  O'Brien^  contra.      The  words  "giving 

of   sach   notice   of  appeal"  in    stat.    11    &    12    Vict 
c.  31.   ^.  9.   clearly  mean  the  actual  apprising  of  the 
respondents  by  the  appellants  that  they  intend  to  appeal, 
not  merely  the  preliminary  steps  taken  by  the  appel- 
lants for  the  purpose  of  such  apprising.     Notices  and 
grounds  of  appeal    could   not  be  sent  by   post   until 
the  passing  of  stat.  14  &  15  Vict  c.  105.,  sect.  10  of 
which  provides  that  "  it  shall  be  lawful  and  sufficient  to 
send  any  notice  of  appeal  against  an  ordeV  of  removal,  or 
statement  of  grounds  of  appeal  against  such  order,  by 
post  or  otherwise,  in  like  manner  as  a  copy  of  an  order 
of  removal  and  statement  of  grounds  of  removal  may 
now  be  sent  by  law"  (J).     This  section  merely  allows 
the  substitution  of  the  post  for  a  special  messenger :  and, 
if  a  special  messenger  had  taken  more  than  the  usual 
time  in  delivering  the  notice  of  appeal,  it  could  not 
have   been   held    that   the   notice    was   given    at   the 
time  when  it  ought  properly  to  have  been  delivered* 
[Lord  Campbell  C.  J.      The  sender  in    such   a  case 
takes  for  granted  the  punctuality  of  the   messenger: 
we  must  suppose  the  Legislature  to  take  for  granted 
the  punctuality  of  the  post]     The  point  of  time  from 
which   the  fourteen  days  are  to  be   reckoned  is   the 
"sending"  of  the  copy  of  the  depositions;  that  is,  the 
posting  it     If  the  parties  sending  it  do  not  receive 
a  notice   of  appeal  within   fourteen   days  after   such 
sending,  they  are  entitled  to  remove  the  pauper.     The 
language  of  the  statute  is  different  with  respect  to  the 

(a)  1  B,  JLord$  Co.  381.  (6)  See  sitt.  4  &  5  W.  4.  c  76.  f.  79. 

2  D  2 


392  Q.  B.  EASTER  TERM. 

Volume xvnL  copj  of  depositions  and  the  notice  of  appeal;  in  the 

L_  former   case  it  speaks  merely  of   "sending,"  that   is. 

The  Queen    pog^jng  q^  putting  into  the  hands  of  a  messenger;  in  the 
Inhabitants  of  latter  case  it  uses  the  word  "giving,"  which  implies  not 
only  sending,  but  delivering.    Bishop  v.  Helps  (a)  turned 
upon  the  language  of  a  particular  statute.     By  that  Act, 
6  &  7  Vict  c.  18.  s.  100.,  it  is  specially  provided  that 
the  production,  by  the  party  posting  a  notice  of  objection 
to  a  voter,  of  the  duplicate  stamped  and  given  back  to 
him  by  the  postmaster  at  the  time  of  such  posting,  shall 
be  evidence  of  the  notice  having  been  given  to  the 
voter  on  the  day  on  which,  by  ordinary  course  of  post,  it 
would  have  reached  him :  and  the  chief  question  in  the 
case  was,  whether  a  notice  to  the  overseers,  under  sect 
101,  came  within  the  same  rule.     Stat  14  &  15  VicL 
e.  105.  contains  no  such  special  provision.     Stochen  v. 
CoUin  (6),  Woodcock  v.  Houldsworth  (c)  and  Dunlop  v. 
Higgins  (d)  are  not  in  point ;  they  are  all  cases  of  mer- 
cantile transactions,  where  there    is    mutuality,  which 
does  not  exist  here. 

Lord  Campbell  C.  J.  It  seems  to  me  that  there 
is  no  difficulty  in  construing  stat  11  &  12  Fict  c.  31. 
s.  9.  The  effect  of  that  section  is  that  a  notice  of 
appeal  must  be  held  to  be  given  at  the  time  when, 
according  to  the  ordinary  course  of  post  (if  it  be 
sept  by  post,  under  stat.  14  &  15  Vict.  c.  105.  s.  10.),  it 
would  reach  the  party  to  whom  it  is  sent  The  notice 
in  the  present  case,  therefore,  was  given  within  the 
proper  time.  The  same  interpretation  must  apply  to 
the  word  "sending,"  with  respect  to  the  copy  of  the 
depositions.     Even  if  that  word  be  held  to  mean  the 

(a)  2  Ccm.  B.  45.  (6)  7  Af.  ^  IT.  515. 

(c)  16  Af.  ^  W.  124.  (</)  1  J7.  LffrdM  Or.  381. 
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mere  posting,  the  rule  must  be  reciprocal ;  and  in  that  Queen's  Bench. 

case,  also,  the  notice  will  have  been  given  in   proper  '_ 

time.      I  am,    however,    clearly  of  opinion   that   the        ©(^ueen 
construction  which  I  have  first  suggested  is  correct.  'slawotonb.^ 

Coleridge  J.  I  am  of  the  same  opinion.  The 
construction- which  we  give  to  the  statute  carries  out  the 
intention  of  the  Legislature,  which  was  that  appellants, 
after  receiving  a  copy  of  the  depositions,  should  have 
fourteen  days  to  consider  whether  they  would  appeal  or 
not  If  they  choose,  as  stat.  14  &  15  Vict.  c.  105.  s.  10. 
allows  them,  to  send  their  notice  by  a  public  messenger 
instead  of  a  private  one,  they  are  not  responsible  for  the 
delay  of  the  former,  though  they  would  be  for  that  of 
the  latter. 

WiGHTMAN  J.  concurred. 

(Crompton  J.  had  left  the  Court.) 

Order  of  Sessions  confirmed. 


The  Queen  against  Edmund  Williams. 


Saturday^ 
AprinAxh. 


P  ASHLEY^  in  last  Hilary  Term,  obtained  a  rule  An  order,  made 
^       ^  by  two  justices 

nisi  to  quash  an  order  made  by  two  justices  for  the  under  the 

Tithe  Com- 
mutatton  Act, 
5&  6  Viet,  c.  54.  «.  16.,  for  payment,  bv  way  of  contribution,  of  a  proportion  of  rent 
charge  on  a  close,  after  stating  that  complaint  on  oath  had  been  made,  before  one  of  the 
laid  justices,  of  the  several  matters  giving  them  jurisdiction  to  make  the  order,  proceeded 
as  follows:  **And  now  at  this  day  the  said**  (complainant  and  the  party  summoned) 
'*  appear  before  us  the  undersigned  justices,  and  we  (a),  having  examined  into  the  merits 
of  the  said  complaint,  do,  in  pursuance  of  the  statute  in  that  case  made  and  provided, 
determine  that  tne  just  proportion'*  &c.  **to  be  contributed  by  E,  If.**  (on  whom  the 
order  was  made)  *'in  respect  of  the  said  close"  is  &c.  The  order  then  declared  the 
amount  of  the  proportion  payable,  and  ordered  payment. 

Held,  that  the  order,  upon  the  face  of  it,  was  insufficient,  inasmuch  as  it  did  not  shew  any 
adjudication,  express  or  implied,  of  the  truth  of  the  matters  of  complaint. 

(a)  *•  Now,'*  in  the  order ;  but  the  Court  treated  this  as  a  clerical  error  for  "  wc." 


^"^   ^  •  «  o<  ft  <=^'       A  Edn»«'^  A  «tt  "'^         to 

ptovottton  «\  ,enA  ^^^  ^^,  aoA  *^     jy^  lo 


..  I.  ot  "eWIT'        fartft®*'  «tuate  w  -/.q 


•i(«0>»"         ■.!<!  kK""        ■  „«4  U*''         AV660. 
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he  had,  by  a  certain  notice  or  instrument  in  writing,   Queen's  Seneh. 

^^        1852. 
under  his  hand,  and  dated  5th  Jnfy  instant,  and  which  ! 

had  been  duly  served  &a,  demanded  from  the  said  E.  '^^^  ^^^^^ 
Williams  contribution  towards  such  tithe  rent  charge  for  Wiluamb. 
the  said  several  years,  in  respect  of  the  said  field,  &a, 
called  Erw  Wen^  and  numbered  160,  the  annual  pay- 
ment in  lieu  of  tithes  for  which  forms  part  of  the  said 
aggregate  annual  sum  of  13/.  IO5.  4£2.,  and  which,  in  the 
calculation  of  the  valuer  and  apportioner  employed  to 
apportion  the  said  tithes,  was  estimated  at  \\s.  per 
annum ;  and  that,  although  the  said  E,  WiUxams  had 
been  served  with  the  said  notice,  he  had  neglected  to 
make  such  contribution  to  the  said  complainant  E. 
Hildiich ;  and  that  the  said  John  Williams  then  issued 
his  summons  &c.  (reciting  summons  to  Edmund  Williams 
to  appear  before  two  or  more  justices  for  the  county 
of  Denbighy  in  order  that  they  might  examine  into 
the  complaint,  and  determine  the  proportion  of  the 
rent  charge  to  be  contributed  by  E.  Williams  as  the 
owner  of  the  said  close).  "  And  now  at  this  day  the 
said  E.  Hilditch  and  E.  Williams^  the  parties  aforesaid, 
appear  before  us  the  undersigned  justices;  and  now^ 
having  examined  into  the  merits  of  the  said  complaint, 
do,  in  pursuance  of  the  statute  in  that  case  made  and 
provided,  determine  that  the  just  proportion  so  paid  by 
the  said  E.  Hilditch  of  the  said  rent  charge  to  be  con- 
tributed by  the  said  E.  Williams  in  respect  of  the  said 
close  called  Erw  Wen,  and  numbered  160,  to  be  at  the 
rate  of  lOs.  6d.  per  annum.  And  we  do  order  and 
direct  the  said  E.  Williams  to  pay  to  the  said  E.  Hilditch 
the  sum  of  IZ.  1«.,  being  the  amount  paid  by  the  said  E. 
Hilditch,  in  respect  of  the  said  close  called  Erw  Wen, 
two  years  ending  the  first  day  of  January  last  past ;  and 
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VoiumeXVUL  also  to  Day  to  the  said  E.  Hilditch  the  sum  of  6Z.  I81.  M. 

1852 

'       for  bis  costs  in  this  behalf,  within  ten  days  after  service 

The  QoKEN    Qf  ^j^jg  Q^j^j.  ^p^j^  ^jj^  g^jj  ^   mUiams;  and,  in  default 

Williams.    Qf  payment  of  the   said   several  sums  to  the  said  E. 

Hilditch,  we  hereby  further  adjudge  and  order  that  the 

same   be   levied   by  distress   upon  the  field,  piece  or 

parcel  of  land,  called  Erw  Weuy  being  the  land  liable  to 

the  payment  thereof."    "Given  under  our  hands  and 

seals  this  23d  day  ot  July  a.d.  1851,  at  Denbigh^  in  the 

said  county. 

John  Heaton. 

John  WilUaTmJ* 

The  points  relied  on  in  support  of  the  rule  were,  that 
the  order  was  defective  on  the  face  of  it,  and  contained 
no  sufficient  allegation  of  facts  shewing  jurisdiction  in 
the  justices;  that  it  contained  no  adjudication  whatever; 
that  the  determination  of  the  just  proportion  to  be  con- 
tributed could  not  legally  be  made  by  the  parties  alleged 
in  the  order  to  have  made  the  same ;  and  that  the  order, 
in  the  ordering  part  thereof,  did  not  pursue  the  statute 
in  that  behalf. 

Welsby  now  shewed  cause.  The  order  is  good.  It 
is  said  to  contain  no  adjudication  as  to  the  truth 
of  the  matters  stated  upon  complaint.  But  the  order 
recites  that  the  justices  have  "  examined  into  the 
merits  of  the  said  complaint:"  that  recital,  coupled 
with  the  subsequent  order,  amounts  to  an  adjudica- 
tion that  the  matters  stated  upon  complaint  are  true; 
and  it  is  in  accordance  with  sect.  16  of  stat.  5  &  6 
Vict  c.  54.,  under  which  the  order  is  made,  and  which 
enacts  that  the  justices,  upon  complaint  made,  '*  shall 
examine  into  the  merits  of  the  complaint,  and  determine 
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the  just  proportion  of  the  rent  charge"  "  which  ought  to  Qi««»*»  Bemeh. 

be  contributed."  L^ 

The  Queen 
▼. 

Pashleyy  contra.     First,  there  is,  on  the  face  of  the     ^^^"^^is- 
order,  no  adjudication  at  all  by  the  justices.     From  the 
language  of  the  order  itself,  it  would  appear  that  the 
adjudication  was   made   by  the   complainant   and   the 
party  summoned.      \_Wightman  J.      That  is  a   mere 
c:lerical  error ;    "  now"  has    been   written    instead  of 
•*  we."]     Next,  there  is  no  adjudication  as  to  the  truth 
of  the  facts  stated  upon  complaint.     Such  adjudication, 
at  the  most,  appears  only  by  implication ;  and  that  is 
not  sufficient ;  the  truth  of  the  facts  must  be  expressly 
adjudicated  on  in  the  order ;  Rex  v.  Pitts  (a).     In  that 
case  the  order  was  an  order  of  bastardy,  made  by  two 
justices  under  stat.  18  EUz.  c.  3.  s,  2.,  which  does  not 
expressly  prescribe  an  adjudication  on  the  facts,  as  stat. 
5  &  6  Fid.  c.  54.  s.  16.  does.    In  the  present  case,  there- 
fore, such  adjudication  is  still  more  requisite  to  the  validity 
of  the  order.    [  Coleridge  J.  The  proportion  of  rent  charge 
to  be  contributed  is  expressly  found ;  and  so  is  the  fact 
that  such  proportion  had  for  two  years  been  paid  by  the 
complainant.]     The  order  does  not   even  decide  that 
Williams  is  the.  owner  of  the  close.     It  declares  that  he 
is  to  pay  "  in  respect  of  the  said  close ;"  but  that  is  not 
a  sufficient  adjudication  of  ownership. 

WiGHTMAN  J.  {by  I  think  the  objection  to  this  order 
is  well  founded.  For  anything  that  appears  upon  the  face 
of  the  order,  the  justices  may  have  taken  for  granted 
the   truth  of  all   the   matters  of  complaint,  and  have 

(a)  2  Dimg.  662.     See  Regina  v.  Lewia,  8  ^.  ^  ^.  881. 
(6)  Lord  Campbell  C.  J.  was  absent. 
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VohmeXViiL  determined    the   proportion   of   rent    charge  withou 

1852 
L__  further  inquiry.     There   is  no  doubt   that   they  ough 

The  QuKEN    ^^  jj^^g  adjudicated  as  to  the  truth  of  the  facts  statcc 

Williams,     npon  complaint:    the  only  question  is,  whether  the^ 

have  so  adjudicated  by  implication.     But  to  hold  tha 

they  have,  would  be  going  £Eirther  than  we  are  war 

ranted  in  going  by  any  case  up  to  the  present  time 

^'Having  examined  into  the  merits  of  the  said  com 

plaint"  may  mean  nothing  more  than^  having  heart 

what    the    respective    parties    had    to  say,  upon   th< 

assumption  that   the  matters  of  complaint  were    true 

I  thinks  therefore^  that  the  order,  on  the  fiu^e  of  it,  i 

insufficient. 

Cromptom  J.  concurred. 

CoLERTDOE  J.  I  did  uot  hear  the  whole  of  tb 
argument ;  but,  npon  what  I  have  heard,  I  am  of  tl 
same  opinion. 

Rule  absolv 


Wednetclai/f 
April  28th. 


Slater,  Appellant,  and  The  Mayor,  Aldermeu 
Burgesses  of  Ashton  under  Lyne,  Broj 
Walker  and  Woolley,  Respondents. 


C\^  notice  of  appeal  against  the  after  mentionc 
a  case  was  stated  for  the  opinion  of  this  C« 
consent  and  order  of  a  Judge. 


Before  the 

passing  of  the 

Towns  Im- 

provement 

Clauses  Act, 

1847,  10  &  11 

Vict.  c.  34., 

tbo  borough  of  A.  was  divided  into  a  town  and  a  country  district,  each  maintair 

highways.     That  Act  was  incorporate^  in  sUt.  12  &  13  Vict.  c.  xxxv.  (for  the  ii 

of  the  borough  of  A, ),  except  so  far  as  any  thing  in  the  former  Act  was  varied  ' 
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The   rate,  made   and    published  in  May  1851,  was   QuutC^BtAch. 

intituled  "  An  assessment  to  a  highway  rate  of  7d.  in    L__ 

the  pound  for  the  Old  Town  division  of  the  borough  of        ^^^^^ 

Ashtan  under  Lyne  by  virtue  of  the  5  &  6  ?F;  4.  c.  50.,   ^^^^^^^ 

made  by  the  town  council  of  the  borough  of  Asktan  ^^^  I-^^e. 

under  Lyne  as  surveyors  under  The  Towns  Improve-  provided  for  by 

ment  Clauses  Act,  1847,  and  The  Ashton  under  Lyne  ^^xter  llt!^'' 

Improvement  Act,  1849."     By  this  rate  the  appellant,  ^^y^^f^* 

JEdward  Slater^  was  assessed  in  the  sums  of  \s.  lOrf.  and  fWermen  and 

burgesses  of  A, 

^8,  4d.,  as  the  occupier  of  a  shop  and  occupier    and  were  cm. 

powered  to 
owner  of  a  cottage,  valued  &C.  cause  any  street 

The  other  material  facts  appearing  by  the  case  were  of  A.  to  be 

/•  II  sewered  and 

as  tollOWS.  paved,  at  the 

The  parish  of  Ashton  under  Lyne^  in  the  county  of  ^j^^^^iiJjd. 

Lancaster^  consists  of  four  divisions,  called  respectively  ^^^P*^ 

The  Ashtan  Towns  division,   The  Audenshaw  division,  "mcwhen 

completed,  to 

The  Hartsliead  division,  and  The  Knott  Lanes  division,  be  a  public 

highway :  and 

Of  these  the  Ashton  Towns  division  is  again  subdivided  sect.  25 

into  two  districts  or  subdivisions.  The  Old  Toton  and  should  be  law- 
The  Demesne,     The  municipal  borough  of  Ashton  under  fronTtime  to 
Lyne  consists  of  the  Ashton  Towns  division  of  the  said  Ji™*fwtb?** 

parish  (including  the  said  two  districts  or  subdivisions),  maintenance  of 
^  ^  ^  -"  such  highways 

and  of  part  of  the  Audenshaw  division.     Up  to  the  time  «pon  the  occu- 

of  the  passing  and  coming  into  operation  of  The  Ashton  bouses  &c.  and 

lands  <*  within 
the  said 
borough.**  Stat.  10  &  11  Viet,  c,  34.  «.  48.  enacts  that  the  Conmiissioners  (that  is  the 
persons  or  body  corporate  entrusted  to  execute  any  local  improvement  Act  incorporated  with 
this)  shall  be  the  surveyors  of  all  highways  within  the  limits  of  such  local  Act,  and  shall 
have,  within  those  limits,  all  the  powers  of  surveyors ;  and  that  the  inhabitants  of  the  district 
within  those  limits  shall  not  be  liable  to  highway  rate  in  respect  of  roads  within  other  parts 
of  the  parish  &c  in  which  the  said  district  is  situate.  By  sect.  49,  the  Commissioners  are 
to  be  indictable  for  non-repair  of  any  public  highway  within  the  limits  of  such  local  Act, 
in  the  same  manner  as  the  inhabitants  thereof  or  of  any  parish  &c.  or  other  district  therein 
were  liable  before  the  passing  of  such  Act. 

Held  that  the  mayor,  aldermen  and  burgesses  of  A,  were  bound,  as  Commissioners  under 
the  Towns  Improvement  Clauses  Act,  10  &  11  Vict,  e.  34.,  to  rate  the  whole  borough  for 


the  repair  of  highways  paved  and  certified  under  sects.  20,  24,  of  the  local  Act,  and  like- 
wise to  rate  the  whole  for  repair  of  the  public  highways  not  so  paved  and  certified.  And 
that  a  rate  upon  the  country  district  alone,  for  repair  of  the  highways  within  it  (not  paved 


.r^' 
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last  mentioned  Act  by  the  rates  of  February  and  Decem-  Queen's  Bench, 
her  1850,  hereafter  mentioned.     Others  of  the  highways 


within  the  said  Old  Town  and  Demesne  divisions  have       Slatbe 
never  yet  been  sewered  &c.,  paved  and  otherwise  com-   Mavor  Ac.  of 

•^  .  ASHTON 

pleted  to  the  satisfaction  of  the  said  mayor  &C.9  and    under  Lyne. 
have  never  yet  been  certified  or  declared  to  be  sewered, 
&C.,  nor  declared    to  be    public  highways  within  the 
meaning  of  the  said  Improvement  Act 

In  May  1851,  and  after  the  passing  of  the  last 
mentioned  Act,  certain  highways  in  the  Old  Town 
division,  which  were  not  at  that  time  sewered  &c.  to 
the  satisfaction  &c.,  being  then  out  of  repair,  the  said 
mayor,  aldermen  and  burgesses,  assuming  to  be  and 
acting  as  surveyors  of  the  said  Old  Town  division, 
assessed  and  laid  the  rate  in  question  upon  the  rateable 
property  in  the  said  Old  Town  division  for  the  repair 
only  of  such  highways  within  that  division  as  had  not 
at  the  time  of  the  assessing  and  levying  of  such  rate 
been  so  sewered,  drained,  levelled,  paved,  flagged  and 
otherwise  completed ;  and  at  the  same  time,  assuming  to 
be  and  acting  as  surveyors  of  the  Demesne  division,  they 
assessedjand  laid  another  rate  upon  the  rateable  property 
within  the  Demesne  division  for  the  repair  of  highways 
within  that  division  exclusively,  namely  for  the  repair 
only  of  such  highways  then  out  of  repair  within  that 
division  as  had  not  been  at  the  time  of  the  assessing 
and  levying  of  the  said  rate  sewered,  drained  &c.  to  such 
satis&ction  as  aforesaid. 

The  said  respective  rates  are  laid  upon  the  rateable 
'  property  within  the  said  respective  districts  to  the  ex- 
clusion of  all  other  rateable  property  within  the  said 
borough,  but  not  within  the  said  respective  districts. 

The   respondents  Bromley^  WaVter  and  Woolley  are 
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Volume xrrrr.  respectively  persons  who  occupy  rateable  property  within 
the  said  borough  but  not  within  the  Old  Town  dbtrict 


Slater       ^j,  subdivision  thereof,  and  who  ought  to  be  included  in 

Ma^or  &c.  of  a^y  j^te  made  for  the  repair  of  highways  and  laid  upon 

undeeLyne.  the  said  borough  at  large,  but  who  ought  not  to  be 

included  in  rates,  if  any,  which  can  be  legally  assessed 

and  laid  upon  the  said  Old  Town  district  or  subdivision 

exclusively  of  the  rest  of  the  borough. 

There  is  within  the  Old  Town  district  land  used  as 
arable  land  only,  land  used  as  meadow  land  only,  and 
land  used  as  pasture  ground  only.  The  occupiers  of 
these  lands  respectively  are  rated  in  and  by  the  said  rate 
according  to  the  full  net  annual  value  of  such  respective 
lands ;  and  this  appears  on  the  face  of  the  said  rate. 

In  February  1850,  the  mayor,  aldermen  and  burgesses 
laid  a  highway  rate  of  2d.  in  the  pound  on  all  rateable 
property  within  the  said  borough,  under  the  authority  of 
the  Ashion  Improvement  Act  The  rate  was  headed : 
'*  Borough  of  Ashtan  under  Lyne  in  the  county  of 
Lancaster,  A  certain  pound  rate  of  2d.  in  the  pound 
for  raising  money  for  answering  and  defraying  the 
expences  of  carrying  into  execution  the  purposes  of  an 
Act  of  parliament  made  and  passed  in  the  12th  and  13th 
years  of  the  reign  of  her  present  Majesty  Queen  Victoria^ 
intituled"  &c.  {Ashtan  Improvement  Act),  ^*  and  called 
The  Highway  rate,  made  and  levied  upon  the  occupiers 
of  all  messuages,  houses,"  &c.  (according  to  the  enume- 
ration in  sect  25  of  the  Act;  p.  407,  post),  'Mands, 
tenements  and  hereditaments  whatsoever,  situate,  stand- 
ing and  being  within  the  said  borough,  according  to  the 
full  net  annual  value  of  the  same  respectively.  Dated 
the  13th  day  of  February,  1850."  This  rate  vras  col- 
lected early  in  1850,  and  expended  in  the  repair  of 
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the  highways  throughout  the  whole  borough,  whether  Queen's  Bemeh. 
declared  as  such  or  not  1^ 


In  December  1850,  the  mayor,  aldermen  and  burgesses       Slatke 
laid  another  rate  of  Id.  in  the  pound,  under  the  authority    ^g^^  ®^ 
of  the  Ashtan  Improvement  Act,  which  rate  was  headed:   ^v^'^  I-wb. 
**  An  assessment  to  the  highway  rate  for  the  borough  of 
Ashtan  under  Lyne,  made  this  11th  day  of  December  a.d. 

1850,  after  the  rate  of  IcL  in  the  pound,  by  virtue  of 
the  AsJUan  under  Lyne  Improvement  Act,  1849."  This 
rate  was  laid  on  all  the  property  within  the  whole 
borough,  and  expended  in  the  repair  of  those  highways 
only  which  had  been  declared  as  such  under  the  Im- 
provement Act,  and  which  had  been  paved,  sewered 
&c  to  the  satis&ction  of  the  corporation. 

The  Ashtan  Improvement  Act  applies  to  the  same 
district  as  that  comprised  within  the  municipal  borough 
of  Ashtan  under  Lyne,  the  limits  of  both  being  coexten- 
sive. The  Old  Town  division,  mentioned  in  the  heading 
of  the  rate  appealed  against,  is  the  same  with  the  Old 
Tovm  district  or  subdivision  mentioned  in  this  case. 
The  mayor,  aldermen  and  burgesses  of  the  said  borough 
oi  Ashtan  under  Lyne  are  the  Commissioners  intrusted 
by  the  Improvement  Act  with  powers  for  executing  the 
purposes  thereof;  and  they  have  no  revenues,  moneys 
or  other  means  applicable  to  the  repair  of  any  highways 
within  the  said  borough,  except  such  moneys  as  they 
may  be  entitled  to  raise  by  rates  under  the  several 
statutes  in  that  behalf. 

The  question  for  the  opinion  of  this  Court  was: 
Whether  the  mayor,  aldermen  and  burgesses,  in  May 

1851,  under  the  Ashtan  under  Lyne  Improvement  Act, 
1849,  and  the  Acts  incorporated  therewith,  and  the 
5  &  6  ^.  4.  c.  50.,  or  any  or  either  of  these  Acts,  or 
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n^iumfXvnr.  respectively  persons  who  occupy  rateable  r 

'^"*        the  said  borough  but  not  within  the  ^ 

or  subdivision  thereof,  and  who  ou^^ 


.tl 

if  so 

been 

declar 

jd,  flaggi 

Jourt  shot 

aed,  this  rate  v 

id  be  of  the  contn 


Slater 

V. 

Mayor  &c.  of  any  rate  made  for  the  repair  of  Y 

indebLyne.  the  said  borough  at  large,  br 
included  in  rates,  if  any,  wh' 
and  laid  upon  the  said  0/ 
exclusively  of  the  rest  6^ 

There  is  within  tb 
arable  land  only,  h  judgment  to  be  entei 

land  used  as  par  ^^  Quarter  Sessions  (as  spc 

these  lands  rear  itbrmity  with  the  decision  of  t 

according  to  *^  costs,  if  any,  as  this  Court  sho 

lands ;  anc*        ourt  to  have  full  power  of  adjudicat 
In  Fe^     costs  of  the  appeal  and  case) :  and  the  i 
laid  p      amendable    if,    and    as,    this    Court    she 

t>     /je  sections  of  the  Towns  Improvement  and  As, 
^jSr  Lt/ne  Improvement  Acts  chiefly  observed  upoi 
the  argument  were  the  following. 

Stat.  10  &  11  Vict  c,  34.  (Towns  Improvement  i 
enacts : 

Sect.  2.  That,  in  this  Act,  **  the  expreaaion  *  Tho  Commissioners  * 
mean  the  Commissioners,  trustees,  or  other  persons  or  body  corp 
intrusted  by  tho  special  Act  with  powers  for  executing  the  pur] 
thereof.'*  And  that  The  special  Act  "shall  be  construed  to  mean 
Act  which  shall  be  hereafter  passed  for  the  improvement  or  regulatic 
any  town  or  di&trict,  or  of  any  class  of  towns  or  districts  dcGne 
comprised  therein,  and  with  which  this  Act  shall  be  incorporated." 

Sect.  3.  That  "  tho  word  *  Street*  shall  extend  to  and  include  any  i 
square,  court,  alley,  and  thoroughfare  within  the  limits  of  the  special  i 

Sects.  47  to  56  are  headed :  "  And  with  respect  to  i*aviog  and  n 
taining  tho  streets,  be  it  enacted  as  follows.*" 

Sect.  47.  "  The  management  of  all  the  streets  which  at  the  passic 
the  special  Act  are  or  which  thereafter  become  public  highways,  and 
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Fohtmexviir.  aDV  Other  statute  then  in  force,  were  entitled  to  assess 

1 852 
1_  and  levy  the  said  rate  upon  the  rateable  property  within 

Slater  ^j^^  qj^  Town  division  exclusively  for  the  repabr  of  such 
^i^sHTCw  ^^  ^^  *®  highways  within  that  division  as  had  not  been  at 
UNDB*  Lynb.  the  time  of  the  assessing  and  laying  of  that  rate  declared 
to  be,  and  were  not,  sewered,  drained,  levelled,  flagged, 
paved  and  otherwise  completed.  If  the  Court  should 
be  of  opinion  that  they  were  so  entitled,  thb  rate  was 
to  be  confirmed :  if  the  Court  should  be  of  the  contrary 
opinion,  it  was  to  be  quashed :  judgment  to  be  entered 
on  motion  by  either  party  at  Quarter  Sessions  (as  speci* 
fied  in  the  case)  in  conformity  with  the  decision  of  this 
Court,  and  for  such  costs,  if  any,  as  this  Court  should 
adjudge  (the  Court  to  have  full  power  of  adjudicating 
upon  the  costs  of  the  appeal  and  case):  and  the  rate 
to  be  amendable  if,  and  as,  this  Court  should 
direct 

The  sections  of  the  Towns  Improvement  and  Ashton 
under  Lyne  Improvement  Acts  chiefly  observed  upon  in 
the  argument  were  the  following. 

Stat.  10  &  11  Vict.  c.  34.  (Towns  Improvement  Act) 
enacts : 

Sect.  2.  That,  in  this  Act,  *<the  expression  *  The  Commissioners*  shill 
mean  the  Commissioners,  trustees,  or  other  persons  or  bofly  corporate 
intrusted  by  the  special  Act  with  powers  for  executing  the  pnrpoees 
thereof."  And  that  The  special  Act  "shall  be  construed  to  mean  any 
Act  which  shall  be  hereafter  passed  for  the  improvement  or  regulation  of 
any  town  or  district,  or  of  any  class  of  towns  or  districts  defined  or 
comprised  therein,  and  with  which  this  Act  shall  be  incorporated.** 

Sect.  3.  That  *'  the  word  *  Street'  shall  extend  to  and  include  any  road, 
square,  court,  alley,  and  thoroughfare  within  the  limits  of  the  special  Act.*' 

Sects.  47  to  56  are  headed :  "  And  with  respect  to  paving  and  main- 
taining the  streets,  be  it  enacted  as  follows.** 

Sect  47.  "  The  management  of  all  the  streets  which  at  the  passing  of 
the  special  Act  are  or  which  thereafter  become  public  highways,  and  the 
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pavements  and  other  inatoriaU,  as  well  in  the  foot  ways  as  carriage  ways, 
of  such  streets,  and  all  buildings,  materials,  implements,  and  other  things 
provided  for  the  purposes  of  the  said  highways,  by  the  surveyors  of 
highways  or  by  the  Commissioners,  shall  belong  to  the  Commissioners.'* 

Sect.  48.  "  The  Commissioners,  and  none  other,  shall  be  the  surveyors 
of  all  highwajrs  within  the  limits  of  the  special  Act,  and  within  those  limits 
shall  have  all  such  powers  and  authorities,  and  be  subject  to  all  such 
liabilities,  as  any  surveyors  of  highways  are  invested  with  or  subject  to  by 
virtue  of  the  laws  for  the  time  being  in  force ;  and  the  inhabitants  of  the 
district  within  the  said  limits  shall  not,  in  respect  of  any  lands  situate 
within  the  said  district,  be  liable  to  the  payment  of  any  highway  rate, 
grand  jury  cess,  or  other  payment  in  respect  of  making  and  repairing  roads 
within  the  other  parts  of  the  parish,  township,  barony,  or  place  in  which  the 
said  district  or  any  part  thereof  is  situate." 

Sect.  49.  "  The  Commissioners  shall  be  deemed  guilty  of  a  misdemeanour 
for  refusing  or  neglecting  to  repair  any  public  highway  within  the  limits  of 
the  special  Act,  and  shall  be  liable  to  be  indicted  for  such  misdemeanour 
in  the  same  manner  as  the  inhabitants  thereof,  or  of  any  parish,  township,  or 
other  district  therein,  were  liable  before  the  passing  of  the  special  Act." 

Sect.  167.  **  Every  rate  which  the  Commissioners  are  by  this  or  the 
special  Act  authorized  to  make  or  levy  shall  be  made  and  levied  by  them  at 
yearly,  half  yearly,  or  such  other  periods,  as  they  think  fit,  upon  every 
person  who  occupies  any  of  the  prescribed  kinds  of  property,  or  (if  no 
property  be  prescribed)  any  house,  shop,  warehouse,  counting  house, 
coach  house,  stable,  cellar,  vault,  building,  workshop,  manufactory,  garden, 
land,  or  tenement  whatsoever  (except  as  hereinafter  is  excepted),  within 
the  limits  of  the  special  Act,  or  of  the  district  where  such  rate  is  assessed 
on  the  occupiers  of  lands  and  buildings  of  a  separate  district  as  hereinbefore 
provided,  according  to  the  full  net  annual  value  thereof  respectively ;  and 
the  said  rates  shall  be  vested  in  the  Commissioners,  and  shall  be  payable  at 
such  times  as  they  appoint. "  Proviso,  as  to  the  proportion  in  which  certain 
descriptions  of  land  shall  be  rated. 

Sect.  199.  <*  The  several  persons  who  at  the  time  of  the  passing  of  the 
special  Act  are  surveyors  of  highways  for  any  township,  or  other  district 
within  the  limits  of  the  special  Act,  may  proceed  for  the  recovery  of  any 
highway  rate  made  in  such  township  or  district,  and  then  remaining  unpaid, 
in  the  same  manner  as  they  might  have  done  if  this  and  the  special  Act  had 
not  been  passed,  and  they  shall  apply  the  money  which  they  so  recover,  in 
the  first  place,  in  reimbursing  themselves  any  expcnces  which  they  have 
incurred  as  such  surveyors  as  aforesaid,  and  in  discharge  of  any  debts  legally 
owing  from  them  in  respect  of  the  highways  within  such  township  or  district ; 
and  the  surplus,  if  any,  arising  from  any  buildings  or  lands  within  the  limits 
of  the  special  Act,  or  a  proportionate  part  thereof,  sh^l  be  paid  by  them  to 
the  treasurer  to  the  Commissioners,  and  shall  be  applied  to  the  same  purposes 
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F*t/umeXF!II.  *«  the  rates  by  this  or  the  special  Act  authoriied  to  be  levied  are  directed 
1852.         to  be  applied.** 

Slater 
▼.  Stat.  12  &  13  Fict  c.  xxxv.^  local  and  personal,  public 

Mayor  &c.  of 

AsHTON      {Ashtan  under  Lyne  Improvement  Act),  enacts: 

Sect.  13.  <*  That  the  Towns  Improvement  Clauses  Act,  1847,  the  Town 
Police  Clauses  Act,  1847,  and  the  Markets  and  Fairs  Clauses  Act,  1847, 
shall,  except  in  so  far  as  herein  varied  or  otherwise  provided  for,  be 
incorporated  with  and  form  part  of  this  Act.** 

Sect.  20.  **  That  if  any  street  or  part  of  a  street,  whether  the  same  be  a 
public  highway  or  not,  and  whether  the  same  be  already  or  shall  at  any 
time  hereafter  be  laid  out  and  opened  to  the  public  within  the  said  borough, 
be  not  or  shall  not  be  sufficiently  sewered,  drained,  levelled,  flagged,  paved, 
and  otherwise  completed  to  the  satisfaction  of  the  mayor,  aldermeo,  and 
burgesses,  it  shall  be  lawful  for  the  mayor,  aldermen  and  burgesses  at  any 
time,  and  from  time  to  time  after  the  passing  of  this  Act,  notwitfastaodmg 
the  provisions  of  the  Towns  Improvement  Clauses  Act,  1847,  inoorporated 
herewith,  to  order  that  any  duch  street  or  part  thereof  shall  be  freed  from 
obstruction,  sewered,  drained,  levelled,  flagged,  paved,  and  otherwise  com- 
pleted according  to  such  plan,  on  such  level,  in  such  manner,  of  such 
materials,  and  within  such  time  as  they  shall  durect,  and  therenpoo  the 
respective  owners  of  the  buildings  and  lands  lying  alongside  of  or  adljoiniiig 
to  such  street  or  part  of  a  street  (notwithstanding  any  part  of  such  street 
may  include,  pass  over,  lie  opposite,  or  be  adjacent  to  any  crov  or  other 
street,  or  any  part  thereof)  shall,  according  to  such  plan,  on  sadi  level,  of 
such  materials,  within  such  time,  and  in  such  manner  as  shall  be  expressed 
in  such  order,  at  their  respective  charges  and  expenses,  remove  all  obstme- 
tions,  and  well  and  sufficiently  sewer,  drain,  level,  flag,  paw,  and  otherwise 
complete  such  street,  so  far  as  the  same  extends  along  thehr  respective 
buildings  or  lands ;  and  in  the  event  of  such  owners  or  any  of  tbem  making 
default  in  the  due  execution  of  such  work  within  such  time  as  aforesaid,  the 
mayor,  aldermen,  and  burgesses  may  cause  such  work  to  be  executed,  and 
may  recover  the  expense  incurred  by  them  in  respect  thereof  in  the  mamtr 
directed  by  the  provisions  of  the  Towns  Improvement  Claues  Act,  1847, 
with  respect  to  ensuring  the  execution  of  the  works  by  that  or  the  special 
Act  required  to  be  done  by  the  owners  or  occupiers  of  houses  or  land*,  so 
far  as  such  provisions  apply  to  the  recovery  of  the  expense  of  works 
required  to  be  done  by  owners,  and  except  in  so  far  as  suck  provisioDS 
authorise  the  recovery  of  such  expense  by  drainage  rates.** 

Sect.  24.  **That  when  and  so  soon  as  any  street  already  mede  or 
hereafter  to  be  made  within  the  said  borough  shall  have  been  sewered, 
drained,  levelled,  flagged,  paved,  and  otherwise  completed  to  the  satisfke* 
tion  of  the  mayor,  aldermen,  and  burgesses,  then  and  in  eftch  sech  case  it 
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shall  be  lawful  for  the  mayor,  aldermen,  and  burgesses,  and  they  are  hereby    Queen's  Bench. 
required,  to  certify  and  declare  the  same  to  be  a  public  highway,  and  alter  1852. 

such  certificate  and  declaration  the  same  shall  be  a  public  highway;  and         I  ~" 

the  same,  together  with  the  main  sewer  under  the  same,  shall  be  for  ever  y. 

afterwards  repaired  and  repairable  as  such  out  of  the  highway  rate  Mayor  &c.  of 
hereinafter  provided ;  and  every  such  certificate  and  declaration  shall  be  u^jjg«  Lynk 
recorded  in  the  books  of  the  mayor,  aldermen,  and  burgesses.** 

Sect.  25.  "That  for  the  purpose  of  maintaining  and  repairing  the 
present  highways  within  the  borough  when  so  sewered,  drained,  levelled, 
flagged,  paved,  and  otherwise  completed  to  the  satisfaction**  &c.  "as 
aforesaid,  and  such  of  the  present  and  future  streets  as  shall  from  time 
to  time  be  declared  public  highways  as  aforesaid,  and  the  main  sewers 
under  the  same,  it  shall  be  lawful  for  the  mayor,  aldermen,  and  burgesses, 
when  and  so  often  as  they  shall  think  necessary,  to  order  and  direct  a  rate 
or  assessment,  to  be  called  the  "  Highway  Rate,**  to  be  made  and  levied 
upon  the  occupiers  of  all  messuages,  houses,  shops,  workshops,  offices, 
counting  houses,  warehouses,  cellars,  vaults,  manufactories,  foundries, 
breweries,  mills,  stables,  coach  houses,  collieries,  canals,  railways,  gas 
works,  water  works,  buildings,  erections,  yards,  gardens,  curtilages,  lands, 
tenements,  and  hereditaments  whatsoever  already  built,  erected,  or  situate, 
or  which  shall  hereafter  be  built,  erected,  or  situate,  within  the  said  borough, 
according  to  the  full  net  aunual  value  of  the  same  respectively  (excepting 
as  hereinafter  mentioned),  anything  contained  herein  or  in  any  other  Act 
to  the  contrary  notwithstanding ;  provided  **  that  such  Highway  rate  shall 
not  in  any  one  year  exceed  1«.  in  the  pound  upon  such  annual  value. 

Sect.  50.  "That  nothing  herein  contained  shall  be  held  to  alter, 
diminish,  or  aflTect  any  of  the  powers,  privileges,  and  authorities  vested  in 
the  mayor,  aldermen,  and  burgesses  by  or  in  pursuance  of  any  of  the  Acts, 
of  parliament  now  m  force,  or  which  may  be  hereafter  enacted  in  relation 
to  municipal  corporations,  or  by  or  in  pursuance  of  the  aforesaid  charter  of 
incorporation**  (of  the  borough  of  Ashton  under  Lyne,  granted  in  1847,  and 
referred  to  in  sect.  1  of  this  Act);  "and,  except  in  so  far  as  herein 
otherwise  provided,  the  said  powers,  privileges,  and  authorities  shall  extend 
and  apply  to  the  objects  and  purposes  of  this  Act,  and  may  be  exercised  in 
the  execution  of  or  otherwise  in  relation  to  such  purposes  (a).** 

Cawlingy  for  the  respondents.  The  rate  was  rightly 
laid  by  the  mayor,  aldermen  and  burgesses,  as  surveyors 
of  highways,  upon  the  Old  Town  division  exclusively. 
Under  stat.  10  &  11  Vict  c.  34.  a.  2.,  which  is  incorpo- 

(a)  A  few  more  clauses  of  both  Acts  were  cited  in  argument,  which  it  is 
not  thought  iMoeiMU7  to  set  forth  at  large. 
2   E   2 


408  Q.   B.   EASTER  TERM. 

Ko/irm«jrr///.  rated  with  the  Aahton  Improvement  Act,  they,  being 

!___  the  "  body  corporate  intrusted  by  the  special  Act  with 

Slatbr      powers  for  executing   the  purposes  thereof,"  have  the 
Mayor  &c.  of  authority  which  is  vested  in  "  Commissioners"  bv  the 

ASHTON  "^ 

DNDRE  Lyne.  first  mcntioucd  Act.  That  authority,  as  to  the  matter 
now  in  question,  is  marked  out  by  sects.  47,  48,  49,  of 
Stat.  10  &  11  Vict  c.  34.  "The  Commissioners,  and 
none  other,"  are  to  be  "  surveyors  of  all  highways  within 
the  limits  of  the  special  Act;"  that  is,  not  to  exercise 
the  jurisdiction  of  surveyors  indiscriminately  over  the 
whole  division  which  is  comprised  in  stat.  12  &  13  FicL 
c.  XXXV.,  but  to  act  in  any  district  of  that  division  as  the 
surveyors  of  such  district  might  have  done  before  the  Act 
of  10  &  11  Fict.  passed.  And  the  case  states  that,  before 
the  passing  of  the  Ashton  Improvement  Act,  the  Old  Town 
district  maintained  its  highways  separately,  and  had  its 
own  surveyors.  By  sect.  49  the  Commissioners  are  in- 
dictable for  non-repair  of  any  public  highway  within  the 
limits  of  the  special  Act,  as  the  inhabitants  thereof,  "or 
of  any  parish,  township,  or  other  district  therein,"  would 
have  been  before  the  passing  of  the  special  Act.  The 
words  "or  of  any  parish"  &c.  would  be  inconsistent  if 
the  Commissioners  were  now  surveyors  for  the  entire 
division.  The  language  of  sects.  161,  162,  and  the  pro- 
visions of  sect.  199,  are  adverse  to  such  a  construction. 
And  the  Act  makes  no  provision  authorizing  a  general 
rate  for  the  highways,  or  any  such  rate  which  might  not 
before  have  been  laid  by  the  surveyors  respectively. 
All  the  power  of  the  Commissioners  in  this  behalf  is 
merely  incidental  to  their  character  of  surveyors.  As 
to  the  local  Act,  12  &  13  Fict  c.  xxxv. :  the  provision 
of  sect.  25  for  levying  a  highway  rate  takes  effect  upon 
the  entire  division  within  which  highways  are  paved. 
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sewered  &c.  to  the  satisfaction  of  the  mlayor,  aldermen  Queen*8  Bench. 

and  burgesses ;  but  the  highways  of  the  rural  district,  ! — 

which  have  not  been  paved  &c.,  continue  to  be  repair-  ^ 

able  under  the  former  highway  law.  The  local  Act  ^^^shtom''^ 
does  not  introduce  any  obligation  to  pave  and  sewer  the  ^*">e^  Lynk. 
whole  borough :  it  is  discretionary ;  and  the  paving  &c. 
may,  in  any  part,  remain  undone.  Sect.  20  provides 
that,  if  "any  street  or  part  of  a  street"  be  not  properly 
sewered,  flagged  &c.  to  the  satisfaction  of  the  mayor, 
aldermen  and  burgesses,  they  may  "at  any  time,  and 
from  time  to  time,"  order  it  to  be  done ;  but  nothing  is 
said  as  to  repair  of  ways  which  are  not  to  be  sewered, 
flagged,  &c.  The  others  being  expressly  mentioned, 
the  inference  is  that  these  were  intended  to  be  repaired 
as  before.  [J^rfe  J.  Your  argument  is  that  all  the 
divisions  in  which  streets  are  paved  must  contribute  to 
the  paving,  but  that  the  rate  for  unpaved  ways  must  be 
paid  by  that  district  only  in  which  they  lie :  so  that  the 
inhabitants  of  that  district  are  liable  for  both  repairs ; 
the  rest  of  the  division  not] 

Huffh  Hill,  contr^  First,  it  may  be  a  question 
whether  the  general  power,  given  to  Commissioners,  of 
acting  as  surveyors,  by  the  Towns  Improvement  Act, 
10  &  11  Vict  c.  34.  8.  48.,  is  extended  to  the  mayor, 
aldermen  and  burgesses  by  the  operation  of  stat«  12  &  13 
Vict  e.  XXXV.,  inasmuch  as  that  Act,  by  sect.  13,  incor- 
porates the  Towns  Improvement  Act  "  except  in  so  far 
as  herein  varied  or  otherwise  provided  for."  And, 
secondly,  if  they  have  that  power  as  "  Commissioners," 
whether  the  exercise  of  it  with  respect  to  streets  (which, 
by  sect.  3  of  the  former  statute,  mean  "  any  road "  &c. 
"and  thoroughfare  within  the  limits  of  the  special  Act")  be 
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VebimtXVUl.  not  a  matter  which  is  "varied"  by  slat  12  &  13  Fictc.  xxxv. 

1^  This  last  statute,  sect.  20,  gives  them  compulsory  and  dis- 

Slateb       cretionary  powers  with  respect  to  streets  not  yet  sewered, 

^aT  **  ^^  ^^^88^^  *C'  5  but,  with  respect  to  any  street  which  al- 

UHDKB  Lynb.  ready  was  so  at  the  passing  of  the  Act,  no  discretion  is 
allowed ;  if  it  is  satisfactorily  completed,  the  mayor,  alder- 
men and  burgesses  are  "  required  **  (sect.  24)  to  certify  and 
declare  the  same  to  be  a  public  highway ;  and  the  same 
shall  then  be  a  public  highway  and  be  for  ever  repairable 
out  of  the  highway  rate  after  mentioned.  Then  sect  25 
enacts  that,  for  the  purpose  of  maintaining  "  the  present 
highways  within  the  borough"  when  so  sewered,  flagged 
&c.,  and  "such  of  the  present  and  future  streets  as 
shall  from  time  to  time  be  declared  public  highways  as 
aforesaid,"  the  mayor,  aldermen  &c.  may  raise  a  rate,  to 
be  called  "  The  Highway  rate,"  to  be  levied  upon  the 
occupiers  of  all  messuages,  lands  &c.  "  within  the  said 
borough."  The  Legislature,  when  using  these  words,  can- 
not have  intended  that  one,  or  two,  highway  rates  were  to 
be  levied  according  to  circumstances.  **  The  highway  rate" 
must  comprehend  all  the  highways  within  the  limits  of 
the  special  Act.  [Lord  Campbell  C.  J.  Can  the  ways 
referred  to  be  repaired  and  maintained  under  this  clause 
till  it  is  certified  that  they  are  completed  according  to 
sect  24 ;  and  does  not  this  require  that  they  shall  be 
sewered,  flagged  &c.  ?]  The  repair  might  be  according 
to  the  condition  of  the  street ;  when  it  was  sewered,  the 
sewerage  to  be  maintained;  when  paved,  the  paving. 
[Wiffhtman  J.  The  street  is  to  be  certified  when  it  is 
sewered,  flawed,  &c.  "and  otherwise  completed."] 
There  is  a  clause  (sect.  31)  in  stat.  12  &  13  Vict 
c.  xxxv.,  which  gives  the  mayor,  aldermen  and  burgesses 
power  to  levy  rates  (called,  in  the  margin  of  the  clause. 
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**  Improvement  rates'*)  on  all  messuages,  lands  &c.  within  QMen*«  Bench. 
the  borough  "for  carrying  into  execution  the  purposes  _____ 
of  this  Act,  so  far  as  not  otherwise  provided  for  herein       Slater 
or  in  the  Acts  incorporated  herewith."     If  the  cases    Mayor  &c  of 

ASHTOK 

suggested  are  not  met  by  sect.  25,  this  clause  may  re-  under  Lyne. 
move  the  diflBculty.  The  rate  now  laid  is  not  consistent 
with  Stat.  10  &  11  Vict  c.  34.  s.  48.  That  makes  the 
Commissioners  surveyors,  generally,  of  the  district  within 
the  limits  of  the  special  Act,  and  gives  them  the  power 
of  surveyors  within  those  limits,  and  over  the  inhabitants 
of  that  district  It  does  not  authorize  separate  rates 
upon  the  inhabitants  of  the  several  townships  within  the 
district.  [Lord  Campbell  C.  J.  Sect  49  makes  the 
Commissioners  indictable  for  non-repair  of  any  public 
highway  within  the  limits,  "  in  the  same  manner  as  the 
inhabitants  thereof,  or  of  any  parish,  township,  or  other 
district  therein,  were  liable  before  the  passing  of  the 
special  Act.'*]  That  clause  only  points  out  the  mode  of 
prosecuting,  and  the  kind  of  liability  to  which  the 
Commissioners  are  subject  The  words  cited  do  not 
imply  that  the  parish,  township  or  other  district  shall 
still  be  liable;  but  only  that  the  liability  which  it  for- 
merly was  under  shall  now  attach  to  the  Commissioners 
in  respect  of  every  part  of  the  division.  Sect  50  forbids 
the  trustees  of  any  turnpike  road  within  the  limits  of  the 
special  Act  to  collect  toll  on  such  road,  or  lay  out 
money  upon  it  Sect  199  directs  the  persons  who  are 
local  surveyors  at  the  time  when  the  special  Act  passes 
to  recover  the  highway  rates  for  their  respective  districts, 
and,  first  applying  the  money  to  the  discharge  of  their 
expenses  and  of  debts  due  from  them  in  respect  of  their 
highways,  pay  over  the  surplus  to  the  treasurer  of  the 
Commissioners,  to   be  applied,  generally,  to  the  same 
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Volume  xr  11 1.  Diirposes  as  the  rates  which  are  to  be  levied  under  this 

1852 
L_  or  the  special  Act :  the  intention  evidently  being  that 

Slater      ^^^  several  funds  shall  be  united  into  one  for  the  limits 
^YolliL'L''^  within    which    the    Commissioners    officiate.      Where 
UNDER  Lynk.  special  rales  are  contemplated  for  the  future,  express 
provisions   are   made,  as  in   the   case  of  private    im- 
provement expences,  sect.  156,  and  the  cost  of  sewers, 
sects.  28,  29,  157. 


Cowling,  in  reply.  Sect.  48  of  stat.  10  &  11  Vict. 
ci  34.  substitutes  the  Commissioners  for  the  surveyors, 
but  makes  no  change  as  to  the  parties  who  shall  be  rate- 
able. "  Within  those  limits"  meaua  within  every  part 
of  them,  respectively.  If  the  Commissioners  were 
indicted  under  sect.  49  for  non-repair  of  highways,  it 
could  not  be  alleged  that  they  were  liable  from  time 
immemorial  to  repair  the  highways  in  the  entire  district 
[Lord  Campbell  C.  J.  The  argument  on  the  other  side 
assumes  that,  since  this  statute,  the  custom  in  smaller 
districts  is  at  an  end.  Wightman  J.  The  provisions 
in  sects.  161,  162,  for  making  special  rates,  seem  to 
imply  that,  except  in  those  cases,  one  rate  would 
be  made  for  the  whole  division.]  Those  enactments 
may  refer  to  rates  made  for  particular  purposes,  as  the 
sewer  rate  under  sect.  158.  Sect  199  merely  provides 
for  a  state  of  things  in  which  the  former  system  would 
be  overridden,  as  to- the  persons  who  were  to  levy 
the  rates. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the  rate 
cannot  be  supported :  but  I  do  not  decide  this  on  the 
ground  taken  by  Mr.  Hilly  that  the  Commissioners  can 
raise  only  one  rate,  to  be  applied  both  to  the  rural  and 
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to  the  urban  ways.     Sect.  25  of  stat.  12  &  13  Vict   Queen's  Bench. 

1852. 
c.  XXXV.  does  not  bear  that  construction.     The  highway 

rate  there  mentioned  is  to  be  raised  for  maintaining  the 
highways  within  the  borough  "  when  so  sewered,  drained, 
levelled,  flagged,  paved,  and  otherwise  completed"  "as  undek  Lynk. 
aforesaid ;"  not  till  then.  It  is  to  be  a  rate  for  the  urban 
ways.  Then,  looking  to  the  general  as  well  as  the  special 
Act,  we  find  that  the  Legislature  provides  for  two  general 
rates,  each  extending  over  the  whole  borough.  One,  as 
already  mentioned,  is  for  the  urban  ways,  and  to  that  f he 
rural  part  of  the  borough  is  contributory ;  for  the  rate, 
under  sect  25,  is  upon  the  occupiers  of  "lands  "generally. 
Then  justice  requires  that  the  urban  part  should  also 
contribute  to  the  rural  part ;  and  that  object  is  gained 
by  sect  48  of  stat  10  &  1 1  Fict  c.  34.,  which  enacts  that 
the  Commissioners  shall  be  the  surveyors  of  all  highways, 
and  have  all  the  powers  of  surveyors  of  highways,  within 
the  limits  of  the  special  Act,  and  that  the  inhabitants  of 
the  "district"  within  the  said  limits  shall  not,  in  respect 
of  any  lands  within  such  district,  be  liable  to  highway 
rate  for  making  and  repairing  roads  within  the  other 
parts  of  the  parish  &c.  in  which  the  district  or  any  part 
thereof  is  situate.  It  seems  to  me  that  this  gives  the 
Commissioners  power  to  rate  the  borough  generally  for 
the  repair  of  rural  roads  within  it,  treating  it  as  one  dis- 
trict, though  it  may  have  consisted  of  separate  ones 
before  the  Act  passed.  Mr.  Coioling  was  not  able  to 
deny  that,  if  part  of  such  a  district  were  brought  within 
the  borough  and  part  not,  the  urban  part  of  the  borough 
would  be  rateable  for  repair  of  the  portions  of  road 
in  the  part  so  brought  in  :  yet  no  express  power  is  given 
for  this  purpose.     Sect.  49  supplies  it,  by  providing  that 
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VoinnuXFilL  the  Commissioners  shall  be  indictable  for  non-repair  of 
^^^^'  any  public  highway  within  the  limits  of  the  special  Act, 
Slater       a^g  (^^^  inhabitants  thereof^  or  of  any  parish,  township 

MtTor  &c.  of  or  other  district  therein,  were  liable  before  the  passing 

ASHTON 

undeeLyne.  of  the 'special  Act"  It  is  unnecessary  to  go  mto  the 
other  clauses;  all  of  them  are  reconcileable  with  the 
position  that  there  arc  to  be  two  rates,  one  for  the  urban 
and  one  for  the  rural  part,  and  that  all  the  property  in 
the  borough  shall  be  contributory  to  both  rates. 

WioHTMAN  J.  I  am  of  opinion  that  this  rate  is  bad, 
because  laid  for  a  part  of  the  borough  only.  Taking  all 
the  provisions  together,  there  are  two  rates,  applicable  to 
different  descriptions  of  repairs:  a  rate  for  the  street 
part  of  the  highways,  to  which  all  the  borough  contri- 
butes, and  a  rate  for  the  other  highways :  and,  as  the 
inhabitants  of  the  rural  part  of  the  borough  are  bound  to 
contribute  to  the  repair  of  the  streets,  it  is  a  just  recipro- 
city that  the  other  inhabitants  of  the  borough  should 
contribute  to  the  repair  of  those  highways  which  are  not 
street  It  would  be  a  hardship  if  that  were  not  so. 
Under  sect  48  of  stat  10  &  11  Vict.  c.  34.  the  Commis- 
sioners have  the  powers  of  surveyors,  generally;  and 
among  those  is  the  power  of  laying  a  highway  rate. 
If  there  is  any  difficulty  in  the  case  it  arises  from 
sect  49;  but  that  is  to  be  explained  in  the  manner 
pointed  out  by  my  Lord. 

Erle  J.  The  words  used  by  the  Legislature  admit 
of  the  construction  that  the  borough  is  to  be  one  entire 
district :  and  an  argument  almost  conclusive  arises  from 
the  several  enactments,  that  the  Commissioners  are  bound 
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to  make  the  whole  contributory  to  both  rates.     If  it  Queen^t  Bench. 
were  otherwise,  the  rural  part  of   the    borough,  after        ^     * 
contributing  to  the  repair  of  the  urban  ways,  as  it  is       SLATEa 
bound  to  do,  would  have  to  repair  its  own  without  any    Major  ^kc.  of 

ASHTON 

contribution  from  the  urban  part.  It  is  argued  that  under  Lyne. 
sect.  49  contemplates  a  continuance  of  the  former  sepa- 
ration of  districts :  but  that  would  be  a  great  complication 
for  no  intelligible  purpose.  On  the  other  construction 
no  inconvenience  arises ;  and  it  is  greatly  recommended 
by  the  consideration  that  it  does  away  with  all  difficulty 
which  there  might  be  in  stating  the  liability  on  an 
indictment  (a). 

Judgment  for  the  appellant,  with  costs. 

(a)  Three  Judges  only  were  present. 


Thursday, 


Tallis  against  Tallis.  ^priL79ii 

Reported  (on  motion  to  set  aside  demurrer)  1  E.SfB. 
397,  note  (a). 
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April  '29th. 


The  Queen  against  The  Justices  of  Suffolk. 


Durinff  the  fV M ALLEY ^  in  last  Hilary  Term,  obtained  a  rule 

trial  of  an  ap-  \y        .  .    -                  .         .                          .            i  .     /-i 

peal  against  an  nisi  for  a  certiorari  to  remove  into  this  Court  an 

movai,  at  the  order  of   the  Ipswich  Quarter    Sessions   quashing    an 

ter^ScMions!*^'  o^der  of  two  justices  for  the  removal  of  William  Garrard^ 

firoied  wUh^**  a  pauper,  and    his  wife  and   children,  from  Needham 

costs,  F.S.,  Market,  in   the   parish  of  Barking^  in  Suffolk,    to  the 

magistrates  for  parish  of  Hauahlevj  in  the  same  county, 

the  county,  and  «?  i      •      • 

a  rated  inhabit.  The  amdavits  in  support  of  the  rule  stated  that,  on  the 

appellant  hearing  of  the  appeal  against  the  said  order,  several 


the  bench,  and  questions  of  law  and  fact  were  raised  and  discussed; 
and  that  eventually  the  appeal  was  allowed,  and  the 
order  of  removal  quashed  with  costs.  That,  during  the 
discussion  of  the  said  questions  of  law  and  fkct,  the 


on  several  oc- 
casions spoke 
to  the  chair, 
man,  and  refer- 
red to  docu. 
roents  put  in 
evidence.  The  Rev.  Francis  Steward,  one  of  the  justices  for  the  county, 

presence  of  '  ^ 

JF.  5.  being       sat  on  the  bench  next  to  the  chairman,  and  took  an 

objected  to,  on  .  i      •  i  i  n 

the  ground  that  activc  part  during  the  arguments,  and,  upon  nve  or  six 

terested  party,    occasions,  entered  into  conversation  with  the  chairman, 

?he*fwtr^d  *"^  referred  him  to  the  particulars  of  the  documents 
the  chairman 

stated  that  F.  S.  would  take  no  part  in  the  proceedings:  but  he  remained  in  court  till  ihe 
decision  of  the  appeal.  No  further  objection  was  made.  On  motion  for  a  certiorari,  F,  S, 
stated,  on  affidavit,  that,  although  he  did  speak  to  the  chairman,  and  refer  to  document^, 
during  the  trial,  ho  did  not  vote  or  give  any  opinion  on  the  question  before  the  court,  or  in- 
fluence the  decision  of  the  other  magistrates ;  and  that,  if  the  chairman  and  he  had  not 
believed  that  his  presence  on  the  bench,  af^er  his  statement  that  he  would  not  interfere,  bad 
been  acquiesced  in,  he  would  have  retired  from  the  court  during  the  trial. 

Held,  that  his  presence,  under  those  circumstances,  rendered  the  proceedings  invalid. 

The  notice  of  application  for  a  certiorari,  under  stat.  13  G.  2.  c.  18.  «.  5.,  was  sworn  to 
have  been  served  on  F.  S,  and  another  justice  "  who  were  present  at  the  Sessions**  ••  when 
the  appeal  mentioned  in  the  said  notice  was  heard,  and  were  and  are  two  of  the  justices*' 
**  by  and  before  whom  the  order  of  Sessions  mentioned  in  the  said  notico  was  made.**  The 
notice  was  signed  by  /.  Af.,  "  attorney  for  the  inhabitants  of*'  the  respondent  parish. 

Held:  1.  Thnt  the  service  was  sufficient,  inasmuch  as  F.  5^.,  under  the  circumstances, 
must  be  considered  as  a  member  of  the  court,  and  one  of  the  justices  who  made  tht  order : 

2.  That  the  signature  was  sufficient. 
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The  Queen 

▼. 
Justices  of 
Suffolk. 


put  in  evidence,  apparently  in  support  of  the  argument  QueenU  Bench. 
for  the  appellants.  That  the  said  F.  S.  is  rector  of  the 
parish  of  Barking  cum  Needham  Market  and  Downsden 
(above  mentioned),  and  was  directly  interested  in  the  de- 
cision of  the  Court,  inasmuch  as  there  is  only  one  poor 
rate  made  fbr  the  whole  of  the  said  parish,  and  the  said 
F.  S,  is  rated  therein  as  an  occupier  and  owner.  The 
affidavits  further  stated  that  the  notice,  required  by  stat 
13  G.  2.  c.  18.  8,  5.,  of  the  application  for  a  certiorari  was 
served  on  the  said  F.  S.  and  on  the  Hon.  and  Rev.  Frede- 
rick De  Grey,  who  "  were  present  at  the  Sessions"  "  when 
the  appeal  mentioned  in  the  said  notice  was  heard,  and 
were  and  are  two  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county,  by  and  before  whom  the 
orders  of  Sessions  mentioned  in  the  said  notice  were 
made:"  and  that  the  notice  was  signed  ^*John  Marriott, 
attorney  for  the  inhabitants  of  the  said  parish  otHaughley.^ 
The  affidavits  in  answer,  by  the  chairman,  the  said 
F,  &,  and  other  magistrates  present  at  the  hearing  of 
the  appeal,  stated  that,  while  the  alignments  upon  the 
said  objections  were  proceeding,  counsel  for  the  re- 
spondents observed  to  the  Court  that  the  said  F.  5., 
who  was  then  sitting  on  the  bench,  was  a  rated  inhabi- 
tant of  the  hamlet  of  Needham  Market  (a),  and,  as  such, 
ought  not  to  take  any  part  in  the  trial :  that  the  chair- 
man then  inquired  of  the  said  F.  S.  whether  he  was 
such  rated  inhabitant;  and  that,  he  having  replied  in 
the  affirmative,  the  chairman  assented  to  the  correctness 
of  the  counsels  observation,  and  further  stated  that  the 
said  F.  S.  would  take  no  part  in  the  hearing  or  decision 
of  the  appeal.  That  the  chairman  and  the  said  F.  S. 
believed  counsel  to  have  been  satisfied  with  such  state- 
ment, and  that  otherwise  the  said  F,  S.  would  have 
(a)  Viz.  to  the  rate  of  the  parisb  of  which  the  hamlc)  was  part. 


The  Queen 

▼. 
JasUces  of 
Suffolk. 
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VciwMXVlU.  withdrawn.      That  the  decision  of  the  Court  on   the 
_______  several  points  was  come  to  by  the  chairman  and  three 

other  justices  (the  said  F.  8.  not  being  one)  without  re- 
tiring, and  without  conferring  with  or  being  influenced 
by  the  said  F.  S.,  or  by  his  presence,  and  without  any 
vote  or  opinion  being  given  by  him.  Mr.  Steward, 
in  his  affidavit,  stated  that  he  probably  did,  during  the 
trial  of  the  appeal,  speak  to  the  chairman,  and  refer  to 
some  papers  lying  before  him ;  but  that  he  abstained 
altogether  from  giving  any  opinion  upon,  or  taking  any 
part  in  the  decision  of,  any  question  at  issue,  or  having 
any  conversation  with  the  chairman  or  the  other  magis- 
trates on  the  subject  of  the  appeal. 


Couch  now  shewed  cause.  First,  the  mere  fact  of 
Mr.  Steward  being  a  rate  payer  was  not  sufficient  to 
disqualify  him  from  taking  a  part  in  the  discussion.  In 
Regina  v.  Justices  of  Hertfordshire  {a\  which  will  pro- 
bably be  relied  on  by  the  other  side,  the  magistrate  was 
one  of  the  justices  who  had  made  the  order  which  was 
appealed  against  [Lord  Campbell  C.  J.  If  a  magis- 
trate is,  in  any  way,  personally  interested  in  the  question 
before  the  Court,  he  ought  not  to  take  part  in  the  pro- 
ceedings.] Next,  assuming  that  Mr.  Steward  had  no 
right  to  interfere,  there  is  nothing  to  shew  that  he  did 
take  any  part  in  the  proceedings.  He  was  certainly 
present :  but  he  was  present  because  the  parties  making 
the  objection  acquiesced  in  his  remaining  on  the  bench, 
after  he  had  admitted  that  he  was  a  rate  payer. 
His  mere  presence  was  immaterial,  unless  he  actually 
interfered  in  and  influenced  the  decision,  which  he 
swears  that  he  did  not.      [Lord  Campbell  C.  J.      He 


(«)  6  Q.  B,  753. 
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takes  upon  himself  to  say  that  he  did  not  influence  the   Queen's  Bench. 

.                  1852 
decision ;  but  he  admits  that  he  spoke  to  the  chairman  ' 

and   referred  to  documents.      Surely  that  is  an  inter-    TheQuBBM 

ference  in  the  discussion.]     That  seems  to  have  been     Jwrticcsof 

-■  ^  SurFOLK. 

before  the  objection  was  made.  Further,  the  notice  of 
the  application  for  a  certiorari  is  insufficient  It  is 
sworn  to  have  been  served  on  Mr.  Steward  and  another 
magistrate,  "  who  were  present  at  the  Sessions"  "  when 
the  appeal  mentioned"  &c.  ^^  was  heard,  and  were  and 
are  two  of  Her  Majesty's  justices"  "  by  and  before  whom 
the  orders  of  Sessions  mentioned  in  the  said  notice  were 
made."  But  in  Regina  v.  Justices  of  Herefordshire  (a)  it 
was  held  that  the  order  must  be  sworn  to  have  been 
served  on  the  justices  by  whom  it  was  actually  made ; 
and,  in  Regina  v.  St  James^  Colchester  {b\  the  fact 
of  the  name  of  a  justice  appearing  in  the  caption 
was  deemed  no  evidence  of  his  having  been  one  of 
the  justices  making  the  order.  In  the  present  case  it 
appears  that  the  decision  of  the  Court  was  arrived  at  by 
the  chairman  and  three  other  magistrates,  Mr.  Steward 
taking  no  part  in  the  proceedings.  He  certainly  was 
present ;  but,  if  he  did  not  interfere,  the  order  cannot 
be  said  to  be  made  by  him,  any  more  than  if  he  had 
left  the  Court  before  the  decision  was  made.  [Lord 
Campbell  C.  J.     That  would  be  a  very  different  case.] 

Lastly,  the  notice  ought  to  specify  the  parties  who  apply 
for  the  writ  of  certiorari ;  Regina  v.  How  {c).  Here  it 
is  signed  on  behalf  of  ^'the  inhabitants"  of  Haughleg. 
The  inhabitants,  as  a  body,  cannot  appeal ;  Regina  ▼. 
Colbeck  {d).  In  Regina  v.  St.  JameSy  Colchester  (b),  the 
notice  was  signed  by  the  attorney  on  behalf  of  a  par- 

(a)  Note  (a)  to  Beffina  y.  DarUm,  2  D,  ^  L.  500. 

(6)  2  Lowndee,  M.  ^  P.  314.     See  S,  C.  U  L.  J,  (N.  S.)  M.  C.  203. 

(0  U  A.^E.  169.  (rf)  12  A,irE.  161. 
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VobmeXFnr.  ticular  inhabitant.     In  the  present  case  no  one  would 
1852 

be  liable  for  costs.     [fVightman  J.     The  attorney  would 

be  responsible.] 

O'Malky  and  PaweVj  contr^   were  stopped  by  the 
Court 


The  Queen 

V. 

Justices  of 
Suffolk. 


Lord  (vAMPBEi.L  C.  J.  This  rule  must  be  made 
absolute.  I  am  glad,  for  the  sake  of  a  pure  administra- 
tion of  justice,  that  the  application  has  been  made. 
The  proceedings  in  question  are  much  to  be  censured. 
Mr.  Steward^  as  a  rated  inhabitant  of  the  appellant 
parish,  was  clearly  interested  in  the  appeal  If  he  had 
done  his  duty,  he  would  have  withdrawn  from  the  Court 
during  the  hearing  of  the  appeal.  When  I  was  Chan- 
cellor of  the  Duchy  of  Lancastery  I  withdrew  from  the 
judicial  committee  of  the  Privy  Council  during  the  hear- 
ing of  a  case  in  which  the  interests  of  the  Duchy  were 
concerned  (a).  A  few  days  ago  (b)  my  brother  Crompton 
withdrew  from  the  Court  while  a  case  was  before  it  in 
which  he  had  been  engaged  as  counsel  when  at  the  bar. 
Mr.  Steward^  when  his  presence  is  objected  to,  declares 
that  he  will  not  interfere  ;  so  far,  and  so  far  only,  there 
appears  to  have  been  an  acquiescence  in  his  remaining ; 
but  he  afterwards  does  interfere,  and  remains  until  the 
appeal  is  decided,  although  he  takes  upon  himself  to 
declare  that  his  presence  and  interference  did  not  influ- 
ence the  decision.  He  did  not  vote ;  nor  was  there 
any  voting ;  but  he  remained  in  Court,  as  a  member  of 
it;  and  therefore  his  presence  vitiated  the  proceedings. 
With  respect  to  the  objection  that  the  service  of  the 
notice  was  insufficient,  I  quite  agree  with  the  decision 

(a)  Di/ke  v.  Walford,  6  Moore's  Pr.  C.  Co,  434. 
(6)  See  p.  297,  note  (a),  ante. 
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of  my  brother  Patteson  in  Regina  v.  Justices  of  Hereford-  Quecn'h  Bench, 

shire  (a) ;  but  there  the  magistrate  had   not  interfered 

in  any  way  with  the  proceedings,  and  was  in  Court  merely 

as  a  bystander.    Mr.  Steward  remained  on  the  bench  till 

the  appeal  was  decided;  and  he  must  therefore  be  held 

to  be  one  of  the  justices  by  whom  the  order  was  made. 

The  objection  as  to  the  signing  of  the  notice  has  been 

already  answered. 


The  Queen 

V. 

Justices  of 
Suffolk. 


WiGHTMAN  J.  I  am  entirely  of  the  same  opinion. 
It  is  very  important  that  no  magistrate  who  is  interested 
in  the  case  before  the  Court  should  interfere,  while  it  is 
being  beard,  in  any  way  that  may  create  a  suspicion 
that  the  decision  is  influenced  by  his  presence  or  inter- 
ference. JVIr.  Steward's  presence  and  interference  was 
sufficient  to  create  such  a  suspicion.  As  to  the  objec- 
tions with  respect  to  the  notice,  I  also  agree  with  my 
I>ord  Chief  Justice. 


Crompton  J.  The  only  question  is,  whether,  durmg 
the  hearing  of  this  appeal,  a  magistrate  who  was  inter- 
ested interfered.  Mr.  Steward  admits  that  he  interfered, 
but  states  that,  in  his  opinion,  he  did  not  influence  the 
decision.  That  is  nothing  to  the  point ;  if  he  interfered 
at  all,  that  vitiates  the  proceedings  (J). 

Rule  absolute,  without  costs  (c). 

(a)  Note  (a)  to  Regina  v.  Darton,  2  D.  ^  L.  500. 

(b)  No  fourth  Judge  was  present. 

(c)  The  above  case  was  referred  to  on  a  subsequent  day  of  the  term,  in 

The  Queen  against  The  Justices  of  London. 

ARTHUR  MACNAMARA  was  convicted  by  Samuel  Wihon,  Esquire,  The  mere  pre- 
an  alderman  of  London,  under  stat.  6  &  6  Vict.  c.  79.  (see  sect,  15),  of  sence  on  the 
,.  3        '  .  -1.1,  .  .  ..1      Bench  of  an 

having  used  a  stage  carnage,  of  which  he  was  the  proprietor,  for  the  interested  ma- 
gistrate during 
part  of  the  hearing  of  an  appeal  is  not  sufficient  ground  for  setting  aside  an  order  of  Ses- 
sions made  on  such  hearing,  if  it  be  expressly  shewn  that  he  took  no  part  in. the  hearing, 
came  into  Court  for  a  different  purpose,  and  did  not  in  any  way  influence  the  decision. 


Wednenday, 
Mag  5th. 
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The  Queen 

T. 

Justices  of 

J^NDON. 


VitlttmeXVlll,  conveyance  of  passengers,  having  thereon  words  specifying  that  it  was 
1852.  constructed  to  carry  thirteen  passengers  inside,  whereas  it  was  not  truly 
constructed  for  carrying  that  number  inside  according  to  the  regulations 
of  the  statute,  and  whereas  the  said  carriage  could  not  nor  would  con- 
tain &c  (the  defect  was  then  specifically  described).  The  conviction 
was  confirmed,  on  appeal,  at  the  Guildhall  Sessions ;  and  the  defendant, 
in  last  Hilary  term,  obtained  a  rule  nisi  to  remove  the  conviction  and 
order  of  Sessions  into  this  Court  for  the  purpose  of  their  being  quashed. 

His  affidavit  in  support  of  the  rule  stated  that  the  information  (according 
to  his  belief  on  grounds  which  he  stated)  was  exhibited  at  the  instigatiofi 
of  Mr.  Wilum ;  that  Mr.  WUaon,  on  the  hearing,  took  an  active  part 
against  the  deponent  in  several  respects,  which  were  mentioned;  and  that, 
on  deponent's  stating  that  he  should  appeal,  Mr.  WiUom  gave  orders  to 
Mr.  PeanoHt  the  City  solicitor,  to  prosecute  and  oppose  the  appeal,  and 
Mr.  Pearson  did  accordingly  conduct  the  proceedings  in  support  of  the 
conviction  for  the  said  Alderman  WiImoh  as  respondent.  That,  at  the 
Guildhall  January  Sessions,  1852,  the  carriage  (an  omnibus)  was  prodneed, 
on  notice  from  Mr.  Ptewton,  for  the  inspection  of  the  justices.  That,  **  tor 
some  time  previously  to  and  for  some  time  after  the  said  appeal  came  on  to 
be  heard  and  was  heard,  the  said  Alderman  WiUon  was  sitting  on  the  bench 
of  magistrates  at  the  said  Sessions,  and,  part  of  the  time  during  the  bearing 
of  the  said  appeal,  was  conversing  with  Mr.  Alderman  FinnU^  aDOtber 
alderman  of  the  said  city  and  one  of  the  justices  sitting  on  the  said  bench, 
and  by  whom  the  said  appeal  was,  with  other  aldermen  and  justices, 
determined.*'  That,  in  the  course  of  the  hearing,  the  justices  left  the 
bench  to  inspect  the  carriage,  which  was  standing  in  the  Guildhall  yard ; 
and  that  Alderman  WUson  went  into  the  carriage  with  them ;  and  that, 
upon  deponent  and  two  coach  builders  going  in  also  to  explain  the 
construction,  Mr.  Wil§on  ordered  them  out,  and  remained  in  the  carriage 
for  some  minutes  afterwards,  in  conversation  with  the  justices.  That  be 
afterwards  went  with  them  into  another  omnibus,  and  then  returned  with 
them  into  the  Guildhall,  and  sat  on  the  bench  with  them,  and  in  conversation 
with  Alderman  Fiunis,  for  some  time,  and  did  not  leave  the  Court  till  after 
several  witnesses  had  b^en  examined. 

Alderman  ffilson  made  affidavit  in  answer  that,  in  consequence  of  a 
complaint  made  to  him  by  a  passenger,  he  directed  an  officer  attending  the 
Justice  room,  Guildhall,  to  examine  Maenamara*s  omnibus,  and,  if  the  com- 
plaint appeared  well  founded,  to  get  a  summons  issued.  That  the  infbr* 
mation  was  preferred  in  consequence,  and  a  conviction  obtained.  That 
deponent  sent  the  proceedings  to  the  City  solicitor  ni  order  that  he  might 
appear  in  support  of  the  conriction  in  case  of  appeal,  as  is  usual  in  cases 
where  the  public  interests  are  concerned.  That  the  Quarter  Sesrions  at 
Guildhall  were  held  on  January  10th,  at  ten  o'clock;  and  that  a  Petty 
Session  was  appointed  for  eleven  on  the  same  day,  at  which  Aldeman 
IfiUon  sat  as  justice.    That  he  went  into  the  Court  of  Quarter  Sessions, 
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but  withdrew  before  the  appeal  came  on.    That,  on  hii  way  to  the 
Common  Pleas  Court,  where  the  Petty  Sessions  were  held,  he  saw  the 
omnibus  in  the  Guildhall  yard,  and  persons  collected  round  it ;  and  that 
certain  aldermen  and  the  Recorder  were  then  inside  the  omnibus.     That 
Alderman  WiUom  said  to  Maenamara,  who  was  keeping  the  door  of  the 
carriage,  "  I  suppose  Mr.  Maenamara  would  not  like  me  to  get  in ;" 
to  which  he  answered,  *'  Oh  yes  I  should,  sir,  pray  get  in,"  and  assisted 
Alderman   ffiUon  to  enter  the  omni)>us,  and  got  in  also  himself:  that 
other  persons  did  the  same,  but  were  desired  by  one  of  the  aldermen  to 
withdraw,  which  they,  and  Maenamara  also,  did,  but  not  by  WiUoiC%  desire. 
That  Alderman  WiUot^  while  in  the  omnibus  (where  he  remained  a  few 
minutes),  pointed  out  the  seat  complained  of  to  the  Recorder,  but  made 
no  observation  upon  the  merits  of  the  appeal,  and  had  no  communication 
or  conTersation  with  the  Recorder  and  aldermen  beyond  directing  atten- 
tion to  the  seat  in  question.     That  he  went  into  the  other  carriage  with 
them,  at  Maenamara*^  request,  for  the  purpose  of  inspecting  a  seat  dif- 
ferently constructed,  but  had  then  no  other  communication  with  them  than 
as  above  mentioned ;  and  that  his  being  with  them  at  the  inspection  of  the 
carriages  was  purely  accidental.     That  he  did  not  return  with  them  into 
their  Court,  but  went  to  the  Court  of  Common  Pleas,  where  he  was  engaged 
in  the  business  of  the  Petty  Sessions  for  two  hours.    That,  there  being 
some  cases  at  the  Petty  Sessions  which  required  a  second  alderman,  he 
went  into  the  Court  of  Quarter  Sessions  to  see  if  an  alderman  could  be 
spared  to  assist  him,  and  with  no  other  object :  that,  when  he  entered  the 
Court,  the  appeal  was  being  heard,  and,  '*  finding  Mr.  Alderman  FinnU 
sitting  at  the  nearest  end  of  the  bench,  he  spoke  to  him  respecting  the  Petty 
Sessions  business,  and,  whilst  so  speaking,  sat  next  to  the  said  Alderman 
FimUt :  that  he  remained  there  for  a  few  minutes  only,  and  that,  during 
the  whole  of  the  time  he  was  in  the  said  Court,  he  did  not  speak  at  all  to 
the  Recorder  or  to  either  of  the  aldermen  except  the  said  Alderman  Finnitj 
and  that  the  few  sentences  he  addressed  to  him  related  entirely  and  exclu- 
sively to  the  business  of  the  Petty  Sessions  on  account  of  which  be  had 
entered  the  said  Court,  and  that  not  a  word  was  said  by  either  himself  or 
Ifr.  Alderman  Finmit  touching  the  said  appeal  or  in  any  manner  relating 
to  the  subject  matter  thereof.*'    That,  after  quitting  the  Court  of  Quarter 
Sessions,  he  did  not  return  thither  on  that  day,  but  had  left  town  before  the 
appeal  was  concluded.     There  were  additional  affidavits  by  the  Recorder, 
Alderman  Fmnitf  and  other  persons,  confirmatory  of  these  statements,  and 
adding  that  no  objection  was  taken  to  Alderman  WU»oh*»  presence  in  Court 
by  the  appellant  or  his  solicitor  or  counsel.    Mr.  Peantm  stated  that  he 
supported  the  conviction  in  the  discharge  of  his  ordinary  duty  as  solicitor  to 
the  Corporation  of  London,  and  would  have  charged  the  costs  to  the  Court 
of  aldermen  if  the  appeal  had  been  successful  and  costs  awarded;  and  that 
Alderman  WiUon  would  not  have  been  liable  to  any  expenses  in  that  event. 

2  F  2 
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J  he  Queen 

V. 

Justices  of 
London^ 


and  contended  that,  even  assuming  Alderman  Jfifaon  to  have  been  an 
interested  party,  which  he  was  not,  the  case  was  distinguishable,  on  the 
facts  deposed  to,  from  Regina  t.  Tht  Cheltenham  Commissioners  (I  Q.  B. 
467),  Regina  y.  The  Justices  of  Hertfordshire  (6  Q.  B.  753)  and  Regina  ▼. 
Justices  of  Suffolk  (supra). 


Byles  Serjt.,  Bliss  and  Pulling,  contra,  relied  upon  Regina  ▼.  Justices  of 
Suffolk  (supra),  and  cited  Dobson  ▼.  Groves  (6  Q.  B,  637). 

Lord  Campbell  C.  J.  The  ground  of  this  application  is,  substantially, 
that  the  proceeding  at  Quarter  Sessions  was  coram  non  judice,  which  it 
would  have  been  if  an  interested  party  had  been  proved  to  have  formed 
part  of  the  Court.  During  this  term  we  have  expressed  our  anxiety  that 
the  greatest  respect  should  be  paid  to  the  maxim  which  forbids  any  man 
to  be  judge  in  his  own  cause.  There  is  no  doubt  that  a  person  who  is 
interested  in  the  cause  ought  not  to  appear  on  the  bench  as  a  judge. 
My  predecessor  Holt,  in  a  case  in  which  be  was  interested  while  Chief 
Justice  (as  to  the  appointment  of  a  Chief  Clerk),  appeared,  not  on  the 
Bench  but  at  the  bar,  instructing  counsel.  The  charge  here,  on  the 
affidavits  in  support  of  the  rule,  is  that  Alderman  Wilson  formed  part  of 
the  Court  which  dismissed  Macnamara^^  appeal.  But  I  think  the  affidavits 
in  answer  are  satisfactory.  It  appears  that  Alderman  Wilson  had  no 
intention  of  being  present  to  hear  the  appeal,  but  had  made  an  arrangement 
inconsistent  with  his  doing  so,  namely  to  sit  at  the  Petty  Sessions ;  and  he 
was  doing  so  when  the  appeal  was  called  on.  As  to  his  entering  the 
omnibus:  he  saw  it  casually,  and  said  to  Maenamara  **I  suppose  you 
would  not  like  me  to  get  in  ;**  and,  upon  Macnamara^s  answering  that  he 
would,  he  entered  the  carriage.  That  docs  not  meet  my  entire  approba- 
tion ;  but  it  is  no  sufficient  ground  for  the  objection  taken  on  the  other  side. 
As  to  his  presence  afterwards  in  the  Court  of  Quarter  Sessions,  he  entirely 
clears  himself.  He  says  that  he  went  there  merely  to  seek  the  assistance 
of  another  magistrate ;  he  tallied  to  no  one  but  Alderman  Finnis,  and  that 
only  upon  the  matter  which  occasioned  his  coming  to  the  Court :  and  in 
these  statements  he  is  confirmed  by  other  testimony.  There  is  no  gnound 
for  saying  that  he  took  any  part  in  the  hearing  of  the  appeal.  I  do  not 
approve  of  what  took  place  in  the  omnibus ;  Mr.  Wilson  should  not  have 
asked  to  go  in,  nor  done  anything  there  in  the  absence  of  Maenamara,  It 
does  not  appear  that  he  did  anything  to  influence  the  decision ;  but  he 
was  guilty  of  an  indiftcretion ;  and  I  therefore  think  this  rule  should  be 
discharged  without  costs. 


WiGHTMAN  J.     I  agree  that,  if  Alderman  Wilson  had  taken  a  part  in 
this  decision,  the  present  motion  would  have  been  well  founded.     Bot  it 
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appears  that  he  took  no  part  either  in  the  proceedings  or  in  the  determina- 
tion. There  was  indeed  an  indiscretion  in  his  conduct ;  but,  it  appears  by 
his  statement,  not  such  as  would  influence  the  decision  of  the  other 
magistrates.    The  application  therefore  fails. 


425 


Erle  and  Cbompton  Js.  concurred. 

Rule  discharged,  without  costs. 

(The  anecdote  of  Holt  C.  J.,  above  referred  to,  is  related  in  Lord 
CampbelTs  Lives  of  the  Chief  Justices  of  England^  vol.  2,  p.  1 76,  citing 
Show.  Pari  Ca.  Ill,  and  Skinn.  354.  The  cause,  Bridgman  v.  Hott^  was 
tried  at  bar,  before  the  three  puisne  Judges  and  a  jury.) 
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Lowndes  against  The  Earl  of  Stamford  and    Friday, 

^  April  30lh. 

Warrington. 


COVENANT.    Action  commenced,  7th  August  1850.  The  salary  of 
^     an  auditor  and 
The  first  count  stated  that  heretofore  &c.,  to  wit  superintending* 

cx^     r  t       .     1  ^   r      ^  manager  of  an 

on  2d  January  1849,  by  indenture  between  defendant  estate,  holding 

of  the  one  part  and  plaintiff  of  the  other  part  (profert),  the*jo>nt  lives 

defendant  appointed  plaintiff  to  be  auditor  and  superin-  pioyer  and 

tending  manager  of  all  defendant's  estates,  including  all  a^^^^n"  """^ 

or  any  estates  thereafter  to  be  by  him  acquired  (other  apdortionable 

•'^  ^  1  \  under  Stat. 

than  his  estates  in  the  counties  of  Leicester  and  Nottinq-  4  &  5  ir.  4. 

.       c.  22. ».  2. 
ham)j  such  appointment    being   considered    as  taking     The  indcn- 

ture  by  which 
L, ,  the  auditor, 
engaged  himself  stipulated  that  X..,  who  was  a  barrister,  should  relinquish  so  much  of  his 
practice  as  was  incompatible  with  the  o£5ce,  and  the  whole  if  required  by  S.,  the  employer  : 
that,  if  .S*.  sbbuld  revoke  the  appointment  without  adequate  cause,  the  adequacy  to  be 
determined  as  after  mentioned,  or  if  L.  should  resign  upon  adequate  cause,  the  adequacy  to 
be  determined  in  like  manner,  S,  should  allow  L.  a  retiring  pension  of  1000/.  a  year  during 
their  joint  lives :  and  that  the  adequacy  of  the  cause  for  any  revocation  or  resignation  should 
be  determined  by  a  referee,  who  was  named ;  with  a  proviso  for  other  reference  in  case  of 
necessity.     Ilcla : 

That  the  stipulation  for  reference  was  not  void  as  ousting  the  Courts  of  jurisdiction.  But 
That  Z..,  being  dismissed,  as  he  alleged,  wrongfully,  might  sue  for  the  retiring  pension 
without  having  first  procured  the  adequacy  of  the  cause  to  be  decided  upon  by  the  referee  ; 
the  sense  of  the  agreement  being  that  the  onus  of  proving  the  adequacy  of  the  cause  to  bo 
adjudicated  upon  should  lie  upon  that  party  who  did  an  act  (whether  revocation  or 
resignation)  determining  the  cuipl^mcnt. 
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VohuMXViiL  efiect  from  7tb  January  1848^  from  which  time  the 
^^'  duties  of  the  said  offices  of  auditor  and  superintending 
manager  had  been  performed  by  the  plaintiff;  and 
plaintiff  did  thereby  accept  the  said  offices  of  auditor  &c. 
And  defendant  did  by  the  same  indenture  covenant 
with  plaintiff  that  he,  defendant,  would,  so  long  as 
plaintiff  should  hold  the  said  offices,  pay  to  plaintiff  the 
annual  salary  of  18002.  by  equal  half  yearly  payments 
on  7th  July  and  7th  January:  and,  further,  that,  in  case 
the  defendant  should  revoke  the  said  appointment 
thereby  made  without  adequate  and  just  cause,  then  and 
in  such  case,  from  and  after  such  revocation,  defendant 
would,  during  the  remainder  of  the  joint  lives  of  himself 
and  plaintiff,  pay  to  plaintiff  a  clear  annual  sum  of  lOOOiL 
by  equal  half-yearly  payments  on  the  said  half-yearly 
days  therein  and  hereinbefore  mentioned,  the  first  of 
such  payments  to  be  made  on  such  of  the  said  half- 
yearly  days  as  should  first  happen  after  such  revocation. 
As  by  the  same  indenture  &c.  will  more  fully  appear. 
Averment  that,  although  from  the  time  of  the  making 
of  the  said  indenture  hitherto  plaintiff  hath  duly 
performed  and  fulfilled  all  things  therein  on  his  part 
to  be  performed  &c.,  and  hath,  to  wit  during  all  the 
time  last  aforesaid,  continued  to  hold  the  said  offices 
of  auditor  and  superintending  manager  to  which  he 
was  so  thereby  appointed  &c. :  and  although,  after 
the  making  of  the  said  indenture,  and  before  the 
commencement  of  this  suit,  viz.  on  7th  July  1850,  a 
large  sum  of  money,  viz.  900il,  for  the  period  of  time 
between  7th  January  1850  and  7th  July  1850,  during 
which  the  plaintiff  held  the  said  offices  of  auditor  and 
superintending  manager,  became  and  was,  under  and 
l)V   virtue  of  the  said  covenaDt  in  that  behalf  in  the 
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said  indenture  contained,  due  from  and  payable  by  the 
defendant  to  the  plaintiff:  yet  the  defendant  hath  not 
paid  the  sum  or  any  part  thereof. 

The  second  count  stated  that,  on  2d  January  1849, 
the  indenture  in  the  first  count  mentioned  (profert)  was 
made  &c.  as  in  that  count  mentioned ;  and  that,  although, 
from  the  time  of  the  making  thereof  hitherto,  plaintiff 
hath  always  duly  performed  and  fulfilled  all  things  &c., 
and  although  plaintiff  from  the  time  of  the  making 
thereof  continued  to  hold  the  sftid  offices  of  auditor  &c. 
until  and  upon  a  certain  day  which  elapsed  between 
7th  January  and  7th  July  1850  and  before  the  com- 
mencement of  this  suit,  viz.  27th  May  1850,  on  which 
day  defendant,  without  adequate  and  just  cause  in  that 
behalf,  revoked  the  said  appointment  of  plaintiff  so  made 
by  the  said  indenture  as  aforesaid:  and  although,  after 
such  revocation  and  before  the  commencement  of  this 
suit,  viz.  on  7th  July  1850,  the  same  day  being  such  one 
of  the  said  half-yearly  days  of  payment  as,  according  to 
the  tenor  and  effect,  true  intent  and  meaning,  of  the  said 
indenture,  first  happened  after  such  last  mentioned 
revocation,  a  large  sum  of  money,  viz.  500/.,  being  the 
first  payment  of  the  said  clear  annual  sum  of  1000/., 
became  and  was  due  from  defendant  to  plaintiff  under 
and  by  virtue  of  the  said  covenant  in  that  behalf  &c., 
and  although  defendant  has,  from  the  time  of  the  said 
revocation  hitherto,  ceased  to  pay,  and  has  not  paid,  to 
plaintiff  the  said  salary  of  1800/.  or  any  part  thereof, 
and  although  defendant  has  not  either  before  or  since 
the  said  revocation,  or  at  any  time  hitherto,  obtained, 
nor  has  there  been,  any  determination  by  the  said  Lieut. 
Col.  John  Wildmany  or  any  other  referees  or  umpire; 
that  defendant  had,  or  that  there  was,  adequate  and 
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Vdumexvin.  just  cause  of  or  for  such  revocation    by  defendant   as 

'    _  aforesaid,  and  although  a  reasonable  time  for  the  obtain- 

LowNDF.s  jng  gmjjj  determination  elapsed  long  before  the  said  7th 
July  1850,  yet  no  part  &c. :  breach,  non-payment  of  the 
sum  claimed  by  this  count. 

The  deed  was  set  forth  on  oyer.    The  plaintiff. thereby 
accepted  the    "  offices   of  auditor  and   superintending 
manager,"  and  covenanted  that  he  "  shall  not,  during  so 
long  as  he  shall  hold  the  offices  to  which  he  is  hereby 
appointed,  without  the  previous  consent  of  the  said  Earl 
accept  any  other  office  or  employment  whatsoever,  other 
than  such  other  offices  as  he  now  holds  with  the  privity 
and  consent  of  the  said  Earl  under  the  Earl  Granville 
and  his  family,  or  may  hereafter  hold  under  the  person 
or  persons  who  may  succeed  to  the  estates  and  posses- 
sions of  the   said   last  named   Earl,  not  exceeding  in 
extent  or  requiring  more  time  or  pains  for  the  perform- 
ance of  them  than  the  offices  which  he  now  holds  with 
such  privity  and  consent  as  aforesaid ;  and  shall  relin- 
quish and  give  up  his  practice  as  a  barrister  so  far  as 
such   practice   may  be   incompatible  with   or   in   any 
manner  interfere    with   the   efficient  and   perfect   dis- 
charge  of  the   duties   of  the   offices   to   which  he    is 
hereby  appointed ;    and   shall,   if  so   required   by  the 
said  Earl,"  ^'  totally  relinquish  and  give  up  his  prac- 
tice."    There  was  also  a  covenant  by  the  Earl,  that,  in 
case  the  said   fV.  L.  L.  "shall  cease  to  perform   the 
duties  of  the  offices  to  which  he  is  hereby  appointed,  by 
reason  of  his  becoming  incapable  of  performing  such 
duties  from  permanent  illness  or  infirmity,  or  in  case 
the  said  Earl  shall  revoke  the  appointment  hereby  made, 
without   adequate   and  just   cause,    the   adequacy  and 
justice  of  such  cause  to  be  determined  as  hereinafter 
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mentioned,  or  in  case  the  said  fV.  L.  L.  shall  resign  the    Queen's  Bench 

offices  to  which  he  is  hereby  appointed  upon  adequate  

and  just  cause,  the  adequacy  and  justice  of  such  cause 
to  be  determined  as  hereinafter  mentioned,  then  and  in 
any  such  case,  from  and  after  such  becoming  incapable, 
revocation  or  resignation,  as  the  case  may  be,  the  said 
Earl  shall,  during  the  remainder  of  the  joint  lives  of  the 
said  Earl  and  fV.  L.  L.,  pay  to  the  said  fF.  L.  L.  and 
his  assigns»a  clear  annual  sum  of  1000/.  by  equal  half- 
yearly  payments  on  the  half-yearly  days  hereinbefore 
mentioned ;  the  first  of  such  payments  to  be  made  on 
such  of  the  half-yearly  days  as  shall  first  happen  after 
such  becoming  incapable,  revocation  or  resignation. 
That  the  adequacy  and  justice  of  the  cause  of  any 
revocation  by  the  said  Earl  of  the  appointment  hereby 
made  by  him,  and  the  justice  and  adequacy  of  the  cause 
for  the  resignation  of  the  said  W,  Z.  L.  of  the  offices 
to  which  he  is  hereby  appointed,  shall  be  determined 
by  John  Wildman,  of  Brook  Street,  Grosvenor  Square, 
Esquire,  a  Lieutenant  Colonel  in  her  Majesty's  army,  if 
living  and  able  and  willing  to  determine  the  matter  in 
question."  There  was  a  proviso  for  further  reference, 
and  umpirage,  in  case  of  necessity. 

The  defendant  pleaded,  to  the  first  count :  "  That, 
heretofore,  and  before  the  7th  day  of  July,  a.d.  1850, 
viz.  on  the  27th  day  of  May,  a.d.  1850,  he  the  defend- 
ant revoked  the  said  appointment  of  the  plaintiff  in  the 
said  first  count  mentioned ;  and  he  the  plainlifi^  there- 
upon and  thereby  then  ceased  to  hold,  and  hath  thence 
hitherto  ceased  to  hold,  the  said  offices  to  which  he  was 
so  appointed  as  in  the  said  first  count  mentioned: 
Without  this,  that  the  plaintiff  held  the  said  offices  of 
auditor  and  superintending  manager,  to  which  he  was  so 
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between  the  7th  day  of  January  A.D.  1850  and  the  said 


LowMDEB      7th  day  of  July  a.d.  1850,  in  manner  and  form*  &c. 

Ettrl  of       Conclusion  to  the  country. 
Stamford.  •' 

To  the  second  count  the  defendant  demurred,  assigning 

for  causes,  among  others:  For  that  the  plaintiff  ought 
to  have  shewn  in  proof  and  support  of  his  title  to  the 
annuity  of  lOOOZ.  that  he  had  obtained,  or  that  there 
had  been,  a  determination,  in  the  mode  prescribed  by 
the  indenture,  as  to  the  adequacy  and  justice  of  the 
cause  of  revocation,  and  that  it  had  been  thereby  deter- 
mined that  the  revocation  was  without  adequate  and 
just  cause :  and  for  that,  although  it  is  alleged  in  the 
2d  count  that  defendant  hath  not  obtained  any  deter- 
mination in  the  prescribed  mode  as  to  the  adequacy  and 
justice  of  the  cause  of  revocation,  it  does  not  appear  that 
a  determination  has  not  been  obtained  by  the  plaintiff; 
and  that  it  does  not  appear  that  plaintiff  was  ready  and 
willing  to  concur  with  defendlEint  in  obtaining  a  deter- 
mination in  the  prescribed  mode;  nor  does  it  appear 
whether  or  not  Colonel  Wildman  is  living,  and  able  and 
willing  to  determine  the  matter,  or  how,  under  the 
actual  circumstances,  the  same  might  and  ought  to  have 
been  determined:  and,  although  it  is  alleged  that  a 
reasonable  time  for  obtaining  such  determination 
elapsed  long  before  7  th  July  1850,  it  does  not  appear 
whether  such  allegation  refers  to  the  plaintiff  or  defend- 
ant obtaining  such  determination.  The  plaintiff  joined 
in  demurrer. 

The  plaintiff  demurred  to  the  plea  to  the  first  count, 
assigning  for  causes,  among  others  :  That  the  induce- 
ment answers  only  a  part  of  the  alleged  cause  of  action, 
though   the   traverse    professes   to   answer   the   whole ; 
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that  the  traverse  is  taken  upon  matter  not  alleged  nor  Queen^s  Beneh. 

necessarily  implied  by  the  count ;    that  the  revocation !_ 

does  not  appear  to  have  been  such  as  would  disentitle         wndbs 
the  plaintiflF  to  damages;  &c.     Joinder.  St^tord. 

The  demurrers  were  now  argued  (a). 


Sir  F.  Thesiger,  for  the  plaintiff.  First :  The  plea  to 
the  first  count  is  insufficient.  The  count  claims  the 
entire  half-year's  salary  from  January  7th  to  July  7th. 
The  traverse  denies  that  the  plaintiff  held  his  offices 
during  that  entire  period:  but  this  is  no  answer,  at  any 
rate  to  the  whole  of  the  demand ;  for,  in  whatever  way 
the  plaintiff's  holding  of  office  was  determined  during 
the  half-year,  he  was  entitled  to  an  apportionment  of 
salary,  under  stat.  4  &  5  fT.  4.  c.  22.  a.  2.  (6).     [Lord 

(a)  Before  Lord  CampbtU  C.  J.,  Wighiman  and  Erie  Js.  Crompton  J. 
took  no  part  in  the  decision,  haying  been  counsel  in  the  cause. 

(6)  Stat  4  &  5  If.  4.  c,  22.  «.  2.  enacts :  That  all  rents  senrice  &c., 
**  and  all  rents  charge  and  other  rents,  annuities,  pensions,  dividends, 
modnses,  compositions,  and  all  other  payments  of  every  description,  in  the 
United  Kingdom  of  GretU  Britain  and  Irdand,  made  payable  or  coming 
due  at  fixed  periods  under  any  instrument  that  shall  be  executed  after  the 
passing  of  this  Act  ;**  *'  shall  be  apportioned  so  and  in  such  manner  that 
on  the  death  of  any  person  interested  in  any  such  rents*'  &c.  **  or  other 
payments  as  aforesaid,  or  in  the  estate,  fund,  office,  or  benefice  from  or  in 
respect  of  which  the  same  shall  be  issuing  or  derived,  or  on  the  determina- 
tion by  any  other  means  whatsoever  of  the  interest  of  any  such  person,  he 
or  she,  and  his  or  her  executors,  administrators,  or  assigns,  shall  be  entitled 
to  a  proportion  of  such  rents,"  &c.  **  and  other  payments  according  to  the 
time  which  shall  have  elapsed  from  the  commencement  or  last  period  of 
payment  thereof  respectively  (as  the  case  may  be)  including  the  day  of 
the  death  of  such  person,  or  of  the  determination  of  his  or  her  interest  ;'* 
"  and  that  every  such  person,  his  or  her  executors,"  &c.,  "  shall  have  such 
and  the  same  remedies  at  law  and  in  equity  for  recovering  such  apportioned 
parts  of  the  said  rents,"  &c.,  **  and  other  payments,  when  the  entire  portion 
of  which  such  apportioned  parts  shall  form  part  shall  become  due  and 
payable,  and  not  before,  as  he,  she  or  they  would  have  had  for  recovering 
and  obtaining  such  entire  rents,"  &c.,  "  and  other  payments  if  entitled 
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applicable  in  the  case  of  a  servant  discharged  for  good 
cause?]  Apparently  it  would,  in  a  case  within  the 
St^'^ford  ^^^^^  ^f  ^^^  -^ct.  But,  without  resorting  to  the  statute, 
the  plaintiff  here  must  recover  his  whole  demand, 
because  the  defendant  states  that  he  revoked  the 
appointment  during  the  half-year,  but  does  not  allege 
that  he  did  so  for  just  and  adequate  cause. 

Secondly,  the  second  count  is  good.  An  agreement 
that  all  disputes  shall  be  referred  to  arbitration  cannot 
oust  the  jurisdiction  of  a  Court  of  law  or  equity.  This 
was  said  by  Lord  Kenyon^  in  Thompson  v.  Chamock  (a), 
to  have  been  "  decided  again  and  again.''  KUl  v.  HoU 
lister  (J),  there  cited,  exemplifies  the  rule.  Best  C.  J. 
acted  upon  that  decision  in  Goldstone  v.  Osbom  {c).  The 
rule  is  the  same  whether  the  arbitration  clause  applies 
to  the  whole  or  part  only  of  the  deed.  [Lord  Campbell 
C.  J.  If  a  perfect  cause  of  action  has  accrued,  the  Courts 
cannot  be  ousted  of  jurisdiction  to  enforce  it;  but  the 
parties  might  perhaps  agree  that  the  existence  of  a  cause 
of  dismissal  should  be  ascertained  by  reference.]  Nothing 
on  this  record  shews  that  a  cause  of  action  has  not 
attached.  If  the  jurisdiction  could  be  ousted  here,  the 
plaintiff  might  be  without  remedy ;  for  a  Court  of  equity 
will  not  order  specific  performance  of  an  agreement  lo 


thereto,  but  so  that  persons  liable  to  pay  rents  reserved  by  any  lease  or 
demise,  and  the  lands,  tenements,  and  hereditaments  comprised  therein, 
shall  not  be  resorted  to  for  such  apportioned  parts  specifically  as  aforesaid, 
but  the  entire  rents  of  which  such  portions  shall  form  a  part  shall  bo 
received  and  recovered  by  the  person  or  persons  who  if  this  Act  had  not 
passed  would  have  been  entitled  to  such  entire  rents ;  and  such  portions 
shall  be  recovorablo  'rem  such  person  or  persons  by  the  parties  entitled  to 
the  same  under  this  Act  in  any  action  or  suit  at  law  or  in  equity.'* 

(rt)  8  T.  R.  139.  i,b)  1  WiU,  129. 

(c)  2  Car.  ^  P.  550. 
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refer ;   Gourlay  v.    The  Duke  of  Somerset  (a),  per  Sir  Queen*8  Bench, 
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fV.  Grant  M.  R.     But,  assuming  that  the  agreement 

for  reference  was  binding,  the  question  is,  whose  duty 

it  was  to  take  the  steps  for  ascertaining  the  sufficiency    ^^^^JJ^^ 

or  insufficiency  of  the  supposed   cause  of  revocation  ? 

According  to  the  deed  as  set  out  on  oyer,  it  lay  upon 

the   defendant,  if  he   took   the   step  of  revoking   the 

plaintiff  8  appointment,  to  shew  that  he  had  done  so  on 

proper  grounds.    [Lord  Campbell  C.  J.   You  say  that  he 

had  only  a  conditional  power  of  revoking.    Wightman  J. 

That,  if  the  plaintiff  resigned,  he  was  to  take  the  steps 

for  establishing  that  he  had  done  so  on  proper  grounds ; 

and,  if  the  defendant  dismissed,  he  was  to  proceed  in  the 

like  manner :  that  whoever  did  the  act  determining  the 

relation  was  to  take  the  initiative  in  a  proceeding  to 

arbitration.]     That  is  the  effect  of  the  covenant     The 

employment  was  intended  to  be  permanent;   he  who 

put  an  end  to  it  was,  prima  facie,  a  wrong  doer.     There 

is,  virtually,  an  appointment  during  good  behaviour:  in 

the  absence  of  any  arbitration  clause.  Lord  Stamford^  if 

he  dismissed  the  plaintiff,  would  have  been  bound  to 

shew  a  cause  of  dismissal ;  and  it  makes  no  difference 

that  the  parties  here  have  provided  a  mode  of  ascertaining 

such  cause.     The  defendant' does  not  plead  that  there 

was  such  cause,  but  demurs ;  thereby  assuming  that  the 

plaintiff  is  to  lie  under  the  onus  of  negativing  every 

ground  of  dismissal  that  could  have  arisen.     But  the 

grounds,  if  any,  were  in  the  defendant's  knowledge ;  and 

it  is  reasonable  that  he  should  be  required  to  shew  them. 


J.  A.  Russell^  contrJ.     As  to  the  plea.     The  plaintiff. 


(a)  19  Ves.  429.431. 
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VobmtXVllL  in  his  first  count,  sues  as  having  held  the  office  during 

1852 
'. —  the  entire  half-year:    if  that  is  a  material  fact,  the 

traverse  of  it  is  good.     If  the  count  had  been  upon  a 

quantum  meruit  for  the  time  during  which  he  actually 

served,  as  in  Osborne  v.  Rogers  (a),  the  traverse  would, 

according  to  that  case,  have  been  bad:  but  the  plaintiff 

relies  upon  a  covenant  to  pay  an  annual  salary  on  certain 

days:  and,  if  the  service  was  determined  before  one  of 

the  days  arrived,  he  cannot  have  the  salary  apportioned, 

unless  under  stat.  4  &  5  ^  4.  c.  22.     Countess  qfJPfy^ 

niouth  v.  Throffmorton  (b)  shews  that,  at  common  law,  it 

could  not  be  done.    (Sir  F.  Thesiger  admitted  that  there 

could  be  no  apportionment  here  but  under  the  statute.) 

[Lord  Campbell  C.  J.  The  preamble  of  the  statute,  sect  1, 

if  we  may  take  the  law  from  it,  decides  that]  Then,  the 

statute  clearly  does  not  apply  to  this  claim.     It  stands 

upon  the  same  footing  as  a  demand  for  wages,  which  no 

one  has  ever  claimed  to  apportion  instead  of  suing  on  a 

quantum  meruit   The  words  **  and  all  other  payments," 

following  the  words   ^'  rents  charge  and  other  rents, 

annuities,"  &c.,  must  refer  to  payments  ejusdem  generis. 

[Lord  Campbell  C.  J.     Such  payments,  you  would  say, 

as  will  still  be  made  to  some  one,  though  the  payment 

to  a  particular  individual  has  ceased.]     '^  Determination" 

**  of  the  interest  of  any  such  person"  cannot  apply  to 

interest  in  the  receipt  of  a  salary.     [Lord  Campbell  C.  J. 

Is  there  any  applicable  case  on  the  statute  ?]     None  has 

been  found. 

The  second  count  is  bad.     No  perfect  cause  of  action 

upon  this  agreement  could  exist  till  the  adequacy  or 

inadequacy  of  the  cause  of  dismissal  had  been  ascer- 


(a)    1  Saund.  '267. 


(6)   1  Salk  65. 
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tained.     The  words  "  in  case  the  said  Earl  shall  revoke"  Queen*»  Bench. 

1852 
&c  '^  without  adequate  and  just  cause''  are  qualified  by 

those  which  follow;  'Uhe  adequacy  and  justice  of  such 
cause  to  be  determined  as  hereinafter  mentioned.**  The 
qualifying  words  are  an  inseparable  context.  No  cause 
could  be  adequate  or  inadequate  except  as  might  be 
determined  by  arbitration.  The  cases  extant  do  not 
assist  much  towards  deciding  this;  but  Thumell  v. 
Balbimie  (a)  bears  some  analogy  to  it,  and  is  in  the 
defendant's  favour.  In  Worsley  v.  Wood  (J)  an  insur- 
ance company  undertook  to  indemnify  the  assured 
"  according  to  the  tenor  of  the  printed  proposals  deli- 
vered with  the  policy."  By  one  of  the  proposals  it  was 
rbquired  that  the  person  claiming  indemnity  should 
procure  a  certificate  under  the  hands  of  certain  persons 
as  to  his  character  and  the  bona  fides  of  his  claim.  The 
Court  held  that  the  words  "  according"  &c.  introduced 
an  essential  qualification  of  the  contract  to  indemnify, 
and  that  the  assured  was  not  in  a  situation  to  demand 
the  indemnity  until  he  procured  the  certificate,  though, 
as  he  alleged,  the  parties  who  should  have  signed  it 
wrongfully  refused  to  do  so.  The  determination  of 
Col.  WUdman  is  a  condition  precedent  here,  as  the 
certificate  was  in  that  case.  [Lord  Campbell  C.  J. 
When  was  the  adequacy  of  the  cause  to  be  ascertained 
here  ?]  The  ascertaining  of  it  is  a  condition  precedent 
to  the  recovery  of  compensation.  [Lord  Campbell  C.  J. 
May  there  be  a  dismissal  before  the  sufficiency  of  the 
cause  is  ascertained  ?  Is  the  dismissing  party  to  punish 
first  and  hear  afterwards?]  The  plaintiff's  liberty  to 
resign  is  upon  the  same  terms.     [Wigktman  J.     The 


(a)  2  Af.  fr  W.  786. 


(6)  6  r.  /I.  710. 
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PoinmeXViir.  power  to  revoke,  as  the  words  of  the  indenture  imply,  is 
upon  "adequate  and  just  cause,  the  adequacy  and 
Lowndes  justice  of  such  cause  to  be  determined  as  hereinafter 
mentioned."]  Suppose  judgment  were  given  for  the 
plaintiff  in  this  case :  it  might  turn  out  on  subsequent 
inquiry  that  there  was  just  cause  for  dismissal ;  yet,  if 
the  plaintiff's  argument  prevail,  a  right  to  the  half-yearly 
retiring  allowance  will  have  accrued  to  him  in  the 
meantime.  [Erie  J.  The  covenant  seems  to  be  that 
the  right  shall  vest  if  the  one  party  dismisses  without 
Col.  WiIdmavLS  approval,  or  if  the  other  resigns  without 
Col.  WildmarCs  approval ;  that  the  party  claiming  to 
determine  the  agreement  must  shew  a  decision  by  Col. 
Wildman,^  The  retiring  salary  is  to  be  payable  "from 
and  after  such"  "revocation  or  resignation;"  that  is 
revocation  or  resignation  without  such  cause  as  Col. 
Wildman  should  pronounce  adequate.  If,  indeed,  the 
words  had  been,  that  the  retiring  salary  should  be 
payable  from  and  after  revocation  or  resignation,  pro- 
vided that,  unless  the  adequacy  or  inadequacy  of  the 
cause  were  determined  as  before  mentioned,  the  bene6t 
should  not  accrue,  it  would  have  been  necessary  to 
plead  such  a  proviso  as  qualifying  the  covenant  for 
payment ;  Clayton  v.  Kynaston  {a) ;  in  which  case  Holt 
C.  J.  says,  "  that  where  the  proviso  goes  by  way  of 
defeasance,  it  must  be  pleaded  by  him  that  takes 
advantage  of  it;"  but,  as  he  lays  down  immediately 
afterwards,  where  it  "  alters  the  sense  of  the  covenant, 
by  explaining  and  tying  up  the"  thing  stipulated  for  "  to 
a  particular  time,  which  would  not  have  been  understood 
on  the  general  covenant,  by  which  means  it  becomes  a 
part  of  the  covenant,"  the  party  relying  on  the  covenant 

(a)  2  SaUu  573. 
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"  must  plead  accordingly."   The  latter  part  of  the  dictum  Queen's  Bench. 

applies  to  this  case.     The  plaintiff  is  not,  as  was  siig-  ' 

gested  on  the  other  side,  put  under  the  difficulty  of 
proving  a  negative :  he  might  have  alleged,  and  shewn, 
affirmatively,  a  finding  by  Col.  IVildman  that  the  dis- 
missal was  without  just  cause. 
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Sir  F.  Thesigery  in  reply.  As  to  the  first  point,  the 
consequence  of  the  argument  for  the  defendant  is  that, 
even  if  the  plaintiff  had  died,  the  case  would  have  been 
beyond  the  reach  of*  the  Act.  But  the  words  of  sect.  2 
are  quite  general:  **  all  rents  charge"  &c.  "and  all 
other  payments  of  every  description."  This  cannot 
mean  merely  payments  ejusdem  generis.  [Erie  J.  The 
enumeration  seems  limited  at  any  rate  to  payments 
"derived"  from  an  "estate,  fund,  office,  or  benefice." 
The  question  may  be  whether  the  employment  of  au- 
ditor or  manager,  though  called  an  office  in  the  inden- 
ture, is  such  an  office  as  the  Act  contemplates.  Lord 
Campbell  C.  J.  Suppose  a  person  holding  an  employ- 
ment of  this  kind  served  three  months  and  then 
absconded].  It  is  not  necessary  to  contend  that  there 
might  not  be  such  misconduct  as  would  disentitle  to 
the  salary :  but  that  is  not  the  present  case.  As  to  the 
second  point,  the  question,  what  is  a  condition  precedent, 
depends  on  the  terms  of  each  particular  instrument. 
Here  the  plaintiff,  on  the  one  hand,  was  stipulating  to 
give  up  his  profession  :  the  defendant,  on  the  other,  was 
entering  into  a  contract  which  made  it  important  that 
he  should  not  be  at  the  mercy  of  the  plaintiff  if  he 
were  disposed  suddenly  to  depart  from  his  engagement 
Both  evidently  intend  to  use  such  language  as  will  afford 
the  most  direct  safeguard.     Hardship  may  arise  equally 
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xviiL  on  either  side  from  a  close  obserrance  of  the  tcmis. 
18o2.  7%tmurff  ▼.  BaOnnae  (a)  does  not  resemble  this  case. 
There  the  agreement  was  to  pnrdiase  at  a  valiiatioD 
to  be  made  by  valaere  on  each  ade:  the  defisodant 
and  his  valuer  would  not  proceed;  and  the  plaintiff 
had  the  goods  valued,  and  sued  for  the  price.  The 
count,  shewing  these  fects,  was  held  insufficient;  bat 
there  there  could  have  been  no  contract  to  take  and  pay 
for  the  goods  without  such  a  valuation  as  had  been  agreed 
upon:  and  the  judgment  turned  in  a  great  mewsoxe  opoo 
the  want  of  explicit  allegations  in  the  count  Wankjf  v. 
Wood{b)  is  not  applicable.  [Lord  Campbell  C.  J.  It  is 
a  totally  different  case].  There  the  covenantee  had 
stipulated  for  certain  things  to  be  done  on  his  part, 
which  were  not  done:  here  the  covenantor  has  done 
an  act  alleged  to  be  contrary  to  his  covenant,  which 
it  lies  on  him  to  justify. 

Cur.  adv.  vulL 


Lord  Cabibbell  C.  J.,  in  the  same  term  {May  6th), 
delivered  the  judgment  of  the  Court 

We  think  that  on  the  demurrer  to  the  plea  to  the  first 
count  there  ought  to  be  judgment  for  the  defendant 

The  plea,  averring  that  the  defendant  had  revoked  the 
appointment  of  the  plaintiff  before  the  7th  day  of  July 
1850,  when  the  half-year's  salary  sued  for  is  alleged  to 
have  become  due,  concludes  with  a  special  traverse  of 
the  allegation  that  the  plaintiff  held  the  office  of  auditor 
during  the  whole  half-year  down  to  the  said  7th  day 
of  July. 

The  plaintiff's  counsel,  admitting  that  he  can  only 


(a)  IM.^W.  786. 


(6)  6  r.  it  710. 
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seek  to  recover  a  portion  of  this  half-year's  salary,  and   Queen**  Bench. 
that  at  common  law  it  could  not  be  apportioned,  r^sts  . 
this  claim  entirely  on  stat.  4  &  5  W.  A.  c.  22.  s.  2.     The 
language   here   employed  by   the   Legislature   is  very 
general;  but   we  do  not  think   that   it  was  meant  to 
apply  to  a  payment  like  this,  under  a  contract  between 
employer  and  employed,  for  services  performed,  where 
the  payment  entirely  ceases  upon  the  determination  of 
the  claimant's  right  to  receive  it.     The  statute  makes 
the  enumeration  of  "  the  estate,  fund,  office^  or  benefice 
from  or  in  respect  of  which"  the  rents  or  other  payments 
"shall  be  issuing  or  derived;"  and  the  deed  contains 
the  expression  of  ^^  offices  of  auditor  and  superintending 
manager"  to   which   the   plaintiff  was  appointed:  but, 
looking  to  the  context,  it  appears  to  us  that  these  are 
not  offices  within  the  meaning  of  the  enactment,  not 
being  of  a  public  nature,  and  no  rents  nor  payments 
issuing  or  being  derived   from  or  in  respect  of  them. 
The  dismissal  from  an  employment  created  by  contract 
can  hardly  be  called  the  determination  of  the  interest  of 
the  person  employed.     The  time  fixed  by  the  statute, 
when  the  apportionment  is  made  recoverable,  is  **  when 
the  entire  portion  of  which  such  apportioned  parts  shall 
form  part  shall  become  due  and  payable."    This  con- 
templates a  case  where  the  party  who  has  to  pay  will 
have  to  pay  for   the   whole  period  to  some  one,  and 
not  a  case  where  the  payment  entirely  ceases  with  the 
determination  of  the  interest  of  the  person  receiving  the 
apportionment,  and  where  the  entire  portion  of  which 
this  forms  a  part  never  does  become  due  or  payable. 
We  are  therefore  of  opinion  that  the  half-yearly  pay- 
ment in  question  remains  unapportionable,  as  at  common 
law. 

2  G  2 
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Volume X Fin.       On  the  demurrer  to  the  second  count  of  the  decla- 

'_ ration    our  judgment   will   be   for   the   plaintiff.     The 

LowNDis     allegations  in  this  count  appear  to  us  sufficient  to  shew 

Earl  of       tijjit  after  the  revocation,  he  was  entitled  to  the  sum  of 
Stamford. 

1000/.  a  year,  payable  half-yearly.     We  think  that  the 

deed  makes  no  attempt  to  oust  Courts  of  their  jurisdic- 
tion ;  and  that  the  numerous  cases  cited  on  this  subject 
are  wholly  inapplicable.  We  have  to  peruse  the  deed 
executed  by  these  parties,  and  to  see  what  was  the  real 
contract  between  them.  If  the  defendant  had  power 
to  dismiss  the  plaintiff  upon  the  statement  that  be  had 
adequate  and  just  cause,  throwing  upon  the  plaintiff, 
after  the  dismissal,  the  burden  of  appealing  to  Colonel 
Wildmariy  the  second  count  of  the  declaration  would  be 
bad :  but  we  think  that  the  defendant  had  no  power 
of  dismissal  without  giving  a  right  to  the  allowance  of 
1000/.  a  year,  till  he  had  previously  ascertained  by  the 
judgment  of  Colonel  Wildman  or  of  the  two  referees, 
one  named  by  each  party,  or  of  one  referee  named  by 
himself,  that  he  had  adequate  and  just  cause  to  revoke 
the  appointment.  The  obtaining  of  this  judgment  was 
a  condition  precedent  to  the  reserved  power  of  revo- 
cation ;  and  the  payment  of  1000/.  a  year  was  to  become 
due  if  there  was  a  revocation  without  adequate  and 
just  cause,  so  previously  ascertained.  It  appears  by  the 
deed  that  the  plaintiff  was  a  practising  barrister  who,  in 
consideration  of  this  lucrative  appointment,  covenanted 
to  give  up  practice  as  far  as  was  inconsistent  with  the 
duties  he  undertook  as  auditor,  and  to  give  up  practice 
altogether  at  the  request  of  the  defendant.  It  was  of 
great  importance  to  him  that  he  should  not  be  capri- 
ciously dismissed  from  his  auditorship.  Again,  the 
defendant   placed    the  plaintiff  in   a  situation  of  great 
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confidence ;  and  very  inconvenient  consequences  might  Queen's  Bench. 

1852 
follow  to  the  defendant  if  the  plaintiff,  from  caprice,  or 

from  wishing  to  enter  into  some  still  more  profitable 
employment,  should,  without  adequate  and  just  cause, 
resign  the  auditorship.  Both  parties  had  entire  confi- 
dence in  Colonel  Wildman;  and  the  agreement  between 
them  was  that,  till  his  judgment  had  been  obtained 
that  there  was  adequate  and  just  cause  for  removal  or 
resignation,  the  one  party  should  not  be  at  liberty  to 
remove  nor  the  other  to  resign ;  the  defendant  cove- 
nanting that,  if  he  removed  without  such  judgment, 
he  should  pay  the  plaintiff  1000/.  a  year  during  their 
joint  lives.  If  such  was  the  agreement,  the  demurrer 
to  the  second  count  cannot  hold ;  for  the  plaintiff  was 
not  bound  to  shew  that  he  had  obtained,  or  that  there 
was,  any  determination  in  the  mode  prescribed  as  to  the 
adequacy  or  justice  of  the  revocation,  or  that  it  had  been 
determined  that  the  revocation  was  without  adequate  or 
just  cause;  nor  was  it  necessary  to  aver  that  a  reasonable 
time  had  elapsed  for  the  defendant  or  for  the  plaintiff  to 
have  obtained  such  determination,  or  to  allege  any 
excuse  for  the  plaintiff  not  having  obtained  it.  The 
revocation  having  taken  place  without  the  previous 
determination,  in  the  prescribed  form,  of  the  existence 
of  adequate  and  just  cause,  the  annuity  of  1000/.  became 
payable,  and  the  arrear  claimed  is  recoverable. 

The  decision  of  the  Court  of  Exchequer  in  Thumell 
V.  Balbimie  {a)  was  on  a  contract  of  a  totally  different 
nature,  the  defendant  having  agreed  to  purchase  goods 
from  the  plaintiff,  the  price  of  which  was  to  be  fixed  by 
two  individuals  named ;   and  it  was  very  properly  held 


(a)  2  M.  §•  W.  786. 
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VohmuXriiL  that  the  defendant  could  not  be  liable  for  the  price  of 
the  goods  until  they  had  been  valaed  by  both  TalueiB, 
pursoant  to  the  agreement ;  at  least  without  an  averment 
that  the  defendant  prevented  the  valuation.  Worsley  v. 
fVood  {a)  proves  that,  if  there  be  a  condition  precedent, 
to  be  performed  by  the  plaintiff  before  he  has  a  right 
of  action,  his  declaration  must  aver  the  performance  of 
the  condition.  Very  sound  doctrine  b  likewise  to  be 
found  in  Clayton  v.  Kyruuton  (ft)  respecting  a  proviso 
which  goes  by  way  of  defeasance  of  a  covenant ;  but  it 
has  no  tendency  to  shew  that,  upon  the  construction  of 
this  deed,  if  the  defendant  revoked  the  appointment 
without  adequate  and  just  cause  previously  determined 
in  the  manner  prescribed,  he  would  not  be  liable  for  the 
payment  sought  to  be  recovered.  On  the  second  count, 
therefore,  our  judgment  is  for  the  plaintiff. 

Judgment  for  defendant  on  the  demurrer  to 
the  plea  to  the  1st  count  For  plaintiff  on 
the  demurrer  to  the  2d  count  (c). 


(o)  6  r.  R,  710.  (6)  2  Soft.  674. 

(c)  A  writ  of  error  was  afterwards  brought  by  the  defendant  in  the 
Exchequer  Chamber.  Upon  the  argument,  that  Court  intimated  a  strong 
opinion  that  the  first  count  was  not  maintainable ;  but  thej  suggested  that 
the  question,  whether  the  defendant  had  adequate  and  just  cause  for  dis- 
missing the  plaintiff,  must  eventually,  in  some  form,  be  made  the  subject  of  a 
reference,  and  that  it  had  better  be  referred  at  once,  without  carrying  the 
proceedings  in  the  action  any  farther.  Accordingly,  that  question  was 
referred  to  the  Recorder  of  London  (the  Right  Hon.  J.  A,  S,  Wortlep):  it 
being  arranged  that  the  arrears  and  future  payments  of  the  annuity  should 
depend  upon  the  event  of  bis  decision.  The  Recorder  afterwards  made 
an  award  in  the  plaintiff's  favour. 
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Heseltine  against  Siely.  Friday, 

April  30th. 

"p\EBT.      1st  count,   by  plaintiff  as    payee,  against  To  an  action 

defendant  as  maker,  of  a  promissory  note.      2d  awunrtmakcr 

count,  on  an  account  stated.  ^te^Trdl^'^ 

Plea  2.  That  the  account  was  stated  of  and  concerning  '^i^fj"^ 

the  cause  of  action  in  the  first  count  mentioned :    That,  °^fore  the  time 

of  the  making 
before  the  making  of  the  note,  defendant  was  indebted  to  he  was  indebted 

to  plaintiff  and 

Richard  Clark  in  42L  and  to  plaintiff  in  48/.  6«.,  and  to  others,  and 
other  persons  in  divers  other  sums,  and,  being  a  prisoner  tion  in  the  " 
in  actual  custody  &c.  upon  process  at  the  suit  of  Clark  iS^btore'court, 
for  the  said  debt  due  to  him,  did,  according  to  "the  Jl^hedale^^^^^^^ 
statute  made  and  passed  in  the  second  year  of  the  reign  J^'jf*"^  ^" 
of  her  present  Majesty"  (a),  file  his  petition  in  the  In-  plaintifl^  and  a 
solvent  Debtors'  Court  for  his  discharge  &c. ;  and  his  pointed  for  his 

n  lit  1        1        «  1   -      examination 

estate  was  afterwards,  by  order  under  the  Act,  vested  m  That  plaintiff 

the  provisional  assignee,  and  defendant  delivered,  sub-  oppose  his  dis. 

scribed  and  filed  a  schedule  &c.,  in  which  was  a  full  and  defendant*  ^'' 

true  description  of  his  said  debt  to  the  plaintiff,  and  the  p^m^^ 

said  Court  appointed  a  day  for  defendant  to  be  brought  °°'^'  ^®  ™. 

before  it,  to  be  dealt  with  according  to  the  statute:  Of  <*«*>*•  ^^ 

^  ^      thereupon  de- 

al! which  premises  in  this  plea  aforesaid   the   plainti£f  fendant,  to 

induce  plaintiff 
had  notice,  and  then  protested  and  declared  and  threat-  to  abandon  his 

opposition, 
made  and 
delivered  to  him  promissory  notes,  one  of  which  was  that  now  declared  upon.     And  that 
defendant  afterwards,  by  oraer  of  the  said  Court,  was  discharged,  according  to  stat.  I  &  2 
Vict.  c.  1 10.,  from  the  said  debt  in  respect  of  which  the  last  mentioned  note  was  given  ; 
which  discharge  remains  in  full  force. 

SembUt  by  Wightman,  Erie  and  Crompton  Js.,  and  Held  by  Lord  Camphell  C.  J.,  that  the 
plea  was  double,  and  bad  on  demurrer.     Leave  to  amend  granted. 

(a)  1  &  2  VicL  c.  110.  It  was  assigned  as  a  cause  of  demurrer,  and 
mentioned  in  the  argument,  that  this  notice  of  the  Act,  not  referring  to 
it  with  certainty  by  its  title  or  other  distinctive  mark,  was  insu£Bcient. 
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"_1       his  discharge  unless  defendant  would  make  and  deliver 

Heseltine  j.y  plaintiff  certain  promissory  notes  for  divers  sums  of 
SiKi.Y.  money  exceeding  the  amount  of  the  said  debt  so  due 
from  defendant  to  plaintiff  as  aforesaid ;  and  thereupon^ 
to  wit  on  &c.^  in  order  to  induce  plaintiff  to  abandon 
his  said  threat  and  not  to  oppose  the  discharge  of 
him  the  defendant,  he  the  defendant  did  then  make 
and  deliver  to  plaintiff  the  said  promissory  notes,  one 
whereof  is  the  said  promissory  note  in  the  said  first 
count  mentioned.  And  defendant  further  saith  that 
he  the  defendant  afterwards,  and  after  the  making  and 
delivery  of  the  said  promissory  notes  as  aforesaid,  to  wit 
on  &c.,  by  a  certain  order  made  by  the  said  Court  for 
the  relief  of  insolvent  debtors  in  England  held  at  the 
CounHou^y  Portugal  Street  &c,  (he  the  defendant  then 
being  a  prisoner  in  custody  as  aforesaid),  was  duly  dis- 
charged according  to  the  said  statute  of  and  fh>m  the 
said  debt  so  due  to  the  plaintiff  as  aforesaid,  and  in 
respect  whereof  he  the  defendant  had  made  and  de- 
livered the  said  promissory  notes;  and  the  defendant 
avers  that  the  said  discharge  still  remains  in  full  force 
and  effect.     Verification. 

Demurrer,  on  the  grounds  of  duplicity  and  repugnancy, 
and  for  other  causes.     Joinder. 

Henry  JameSy  for  the  plaintiff.  The  plea  sets  up  two 
complete  defences ;  one,  the  invalidity  of  the  contract, 
according  to  Hally.  Dyson  (a);  the  other,  that  defendant 
was  discharged  by  the  Insolvent  Debtors'  Court  from  the 
debt  in  respect  of  which  the  promissory  note  was  given  : 

(a)    17  Q.  ^.  785. 
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at  least  if  it  remained  in  the  payee's  hands  (and  the  plea 

does  not  shew  the  contrary),  is  discharged  also :  Reeves     ^^s^^tink 

V.  Lambert  (a).     [Erie  J.     The  facts  of  that  case  were        Sielv. 

very  di£ferent  from  those  pleaded  here.      JViglitman  J. 

Suppose   the   note,   here,   had    been    given    after  the 

discharge.]     It  is  not  necessary  to  say  whether  in  that 

case  the  note  would  have  been  avoided;   here  it  was 

given  before  the  discharge.     [Erie  J.     If  the  note  was 

given,  not  in  satisfaction  of  the  debt,  but  as  a  collateral 

security,  do  you  say  that  the  security  is  gone  by  reason 

of  the  discharge,  notwithstanding  the  intention  of  the 

parties?]     The  plaintiff  contends  only  that  two  defences 

are  set  up,  each  of  which  might  be  an  answer.    It  is  not 

pleaded  that  the  note  was  given  as  a  collateral  security. 

If  the  plea  had  stated  that,   the  plaintiff  might  have 

replied  Dc  injuria ;    as  it  is,  no  one  replication  can 

answer  it.       The  plea  is  bad  also  as  setting  up  two 

distinct  considerations  for  giving  this  note ;    the  debt 

itself,  and  the  plaintiff's  forbearing  to  oppose;  and  not 

shewing  which  is  relied  upon. 

The  Court  then  called  upon 

Bally  for  the  defendant.  This  is  the  form  of  plea 
universally  adopted  since  the  New  Rules.  In  3  Chitiy  on 
Pleading^  40,  7th  ed.,  there  is  a  precedent  in  which  both 
the  unlawful  agreement  and  the  discharge  are  stated. 
In  Warner  v.  Haines  (Jb)  there  was  a  plea  containing 
both  averments ;  and  this  is  referred  to  in  Chitiy  JunrJ*s 

(a)  4  ^.  §•  C.  214.     See  Beck  v.  Beverly,  l\  M.  ^  W.  846. 

(b)  6  Car.  §•  P.  666. 

VOL.    XVIII.    N.    S.  2    H 


446  Q.   B.   EASTER   TERM. 

Volume XV 11 1.  Precedents^  334  (2d  ed.,  by  Pearson).      [Crampton  J. 

1_  When  you  say  that  the  discharge  remains  in  full  force 

Heskltink  qjjJ  effect,  it  looks  very  much  like  relying  upon  it  as  a 
SiELY.  defence.  Lord  Campbell  C.  J.  If  the  plaintiflf  had  re- 
plied De  Injuria,  how  much  of  the  plea  do  you  say  the 
defendant  would  have  been  bound  to  prove  ?]  He  would 
have  been  obliged  to  prove  the  discharge;  but  the  defence 
is  the  illegality.  [Erie  J.  You  may  perhaps  contend 
that,  if  the  plea  had  made  no  mention  of  the  agreement 
not  to  oppose,  but  had  merely  stated  that  the  note  was 
given  before  the  discharge,  as  collateral  security  for  a 
debt  inserted  in  the  schedule,  and  then  alleged  the 
discharge,  such  a  plea  would  not  have  been  bad ;  and 
that  the  agreement  is  mere  surplusage  and  does  not 
vitiate  the  plea.  Cromptan  J.  Matter  badly  pleaded 
may  render  a  plea  double ;  whether  the  averments  here 
do  so  may  be  a  disputable  point,  according  to  Reyil  v. 
Green  (a).  Do  you  wish  to  settle  it  at  your  risk,  if  you 
can  have  leave  to  amend?  I  doubt  if  you  are  safe.] 
Ball  mentioned  Harrison  v.  Cotgreave  {b\  [  Wightman  J. 
Do  you  think  you  are  safe  ?  Lord  Campbell  C.  J.  The 
defendant,  after  setting  up  one  defence,  the  original 
agreement,  alleges  his  discharge,  which  is  also  a  good 
defence :  in  my  opinion  that  is  clear  duplicity.] 

Per  Curiam, 

Leave  granted  to  amend. 

(a)  I  Af.  ^  ff.  328.  {b)  4  Com.  B.  66Z 
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Queen* 8  Bench, 

1852. 


The  Queen  against  The  Inhabitants  of  the      ^J^fajuu 
Township  of  Husthwaite. 

/^N  appeal    against  an  order  of  two  justices,  dated  A  separate 

18th  June  1850,  for  the  removal  of  Ursula  Atkinsotiy  dwelling  house 
wife  of  William  Atkinson^  who  had  absconded  to  America^  parish  of  H, 
and  her  five  children,  from  the  parish  of  Knayton  with  ^wiam  A.  and 
Brawith  to  the  parish  of  Husthwaite,  both  in  Yorkshire,  j^^H^alu,** 
the  Sessions  confirmed  the  order,  subject  to  the  opinion  v^„7of  the 
of  the  Court  upon  the  following  case.  '*^^»  **H®'* 

'^  ^  ^  separately. 

The  settlement  stated  in  the  grounds  of  removal  was  *>«»ng  sufficient 

to  confer  a 

that  the  pauper's  husband,   William  Atkinson^  had,  at  settlement  on 
»-,,  .,  ,...,  ,     ^th.     The 

Lady  day  1844,  rented  a  house  and  farm  in  the  appel-  farm  was 

lant  parish,  at  the  rent  of  70/.  a  year,  for  one  whole  ^^i^*^   ^ 

year  ending  Lady  day  1845,  and  paid  the  year's  rent  ilj^n^lnotht 

for  the  same ;  and  that  he  was  also  assessed  to  the  poor  jlJJ^n*^  * 

rate  of  the  township  of  Husthwaite,  and  paid  the  same  Thomas^AU 

'^  *  the  whole  rent 

in  respect  of  the  said  dwellinir  house  and  farm  for  one  of  *he  farm. 

'^    .  .  ^,  The  over- 

year during  which  he  so  occupied  the  same ;  and  that,  seers  of  H, 

had  always 

during  the  whole  period  of  his  occupation,  he  resided  demanded  and 
and  slept  in  the  township  of  Husthwaite,  ^nt^of  tEo^' 

There  were  three  grounds  of  appeal,  traversing  the  o?fho  housr*^* 
rentinir,  occupation  and  payment  of  rates  as  stated  in  *nd{af"»>n 

°'  *  -  ^  ''  question  from 

the  grounds  of  removal.    They  were  as  follows.  Tkomat .-  and, 

^  J  ,n  the  rate 

hooks  of  H., 
**  Aikinsony  Mr.'*  appeared  as  the  name  of  the  occapier  of  the  farm  in   two  rates,  and 
"  Atkinson,  Tkoma*"*  in  a  third. 

Held,  that  the  Sessions  were  justified  in  finding.  First,  that  there  was  a  sufficient  occupa- 
tion and  pajrment  of  rent  bv  IVilliam^  and  a  sufficient  assessment  of  him  and  payment  of 
the  rates  by  him,  to  give  him  a  settlement  in  H,  under  stats.  I  W.  4.  e.  18.  and  4  &  5 
W.  4.  c.  76. ;  and,  Secondly,  that  he  had  been  sufficiently  charged  with,  and  paid  his  share 
of,  the  public  taxes  of  H,  to  gain  a  settlement  under  stat.  3  &  4  W,  ^  M,  c»  W. 

2  H  2 
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Volume xy III.       1.  That  tbc  said  fFilliam  AtMnxan  did  not  acquire  a 

^^^'__    settlement  in  the  said  township  of  Hnsthwaitey  nor  take 

The  QiFTN  3„d  Ynve  at  Candlemas,  in  the  year  1844,  of  Mr.  John 
Inhabitants  of  Buckle,  from  year  to  year,  commencing  on  the  6th  April 
1844,  at  the  rent  or  sum  of  70/.  a  year,  a  tenement 
consisting  of  a  separate  and  distinct  dwelling  house, 
farm  house  or  building,  and  25  acres  and  upwards  of 
land,  situate  in  the  said  township  of  Husthwaitey  as  in 
the  grounds  of  removal  which  accompanied  the  said 
order  is  alleged. 

2.  That  the  said  William  Atkinson  did  not  hold  and 
occupy  the  said  dwelling  house  and  land  under  the 
said  alleged  hiring,  in  the  said  township,  from  the  6th 
April  1844  until  the  6th  AprU  1845;  nor  did  he  pay 
the  said  yearly  rent  for  the  said  term  of  one  year,  as  in 
the  grounds  of  removal  is  alleged. 

3.  That  the  said  William  Atkinson  was  not  assessed 
to  the  poor  rates  of  the  said  township  of  IlusthwaUe^  nor 
did  he  pay  the  same  rates  in  respect  of  the  said  dwelling 
house  and  land  for  one  year  during  which  it  is  alleged 
he  so  occupied  the  same,  in  manner  and  form  as  in  the 
said  grounds  of  removal  is  alleged. 

It  was  admitted  by  the  attorneys  for  the  respective 
parishes : 

That,  at  or  about  the  time  in  that  behalf  mentioned 
in  the  respondents'  statement,  the  paupers  husband, 
William  Atkinson^  and  his  father,  Thomas  Atkinson^ 
entered  into  an  aTreement  with  John  Buckhi^  therein 
mentioned,  the  legal  effect  whereof  was  to  give  the  said 
William  Atkinson  and  Thomas  Atkinson  a  joint  tenancy 
from  year  to  year  in  the  tenement  and  at  the  rent  in 
the  respondents'  statement  respectively  mentioned, 
commencing  on  6th  April  1844. 
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That  the  whole  of  the  rent  and  the  whole  of  the  poor    Queen^g  Bench. 

1852 
rates  in  respect  of  the  said  tenement,  for  the  year  ending  '___ 

6th  April  1845,  were  paid  by  Thomas  Atkinson.  The  Queen 

At  the  trial  of  the  appeal,  after  the  above  admissions    inhabitRnts  of 

'  ^  HUBTHWAITE. 

had  been  put  in,  it  was  proved  that  the  house  and  farm 
were   in   fact  hired    and   rented  by   the  pauper's  hus- 
band and  his  father,  Thomas  Atkinson,  as  joint  tenants. 
That   the  pauper's    husband  entered  on   the   farm    at 
I^dy  day  1844,  and  from  that  time  resided  there  and 
managed  the  farm  until  Ladrj  day  1845,  the  farming 
stock  belonging  to  him;  the  father,  Thomas  Atkinson, 
continuing,  during  the  whole  of  the  time  aforesaid,  to 
reside  upon   another  farm,    in   the    township  of  Balk, 
about  five  miles  from  the  appellant  township,  and  never 
sleeping  at  the  farm  in  the  appellant  township  but  for 
two  nights  during  the  tenancy ;  but  that  the  whole  of 
the  rent  of  the  said  tenement  in  the  appellant  township 
was  bcg;i&  fide  paid  by  the  father,  TTiomas  Atkinson,  and 
that  such  tenement  consisted  of  a  separate  and  distinct 
dwelling  house  and  land ;  and  that  the  land  of  itself, 
independently  of  the  said  dwelling  house,  was  of  suflS- 
cient  value,  and  the  rent  paid  in  respect  thereof  was  of 
sufficient  amount,  to  confer  a  settlement  on  both  the 
said  William  Atkinson  and  the  said  Thomas  Atkinson, 

In  the  rate  books  of  the  appellant  township  for  the 
years  1844  and  1845,  which  were  produced  by  the 
overseers,  the  house  and  farm  in  question  were  described 
as  "  buildings  and  lands,"  and  "  Atkinson,  Mr."  appeared 
in  the  column  headed  "  name  of  occupier,"  as  the  person 
rated  in  two  rates,  made  on  18th  April  and  17th  July 
1844.  In  a  third  rate,  made  on  8th  January  1845, 
*^  Atkinson,  Thomas,"^*  appeared  under  the  column  headed 
"  name  of  occupier." 
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FohtmeXFiii.       It  was  admitted  that  the  overseers  of  the  appellant 

parish  had  always  demanded  and  received  payment  of 

The  Queen    the    rates    in    question    from     Thomas  Atkinsmiy  the 

Inbabiunts  of    father. 

HC8THWAITE.  ,  .  ,      i  i  «•    - 

1  ne  appellants  objected  that  there  was  no  sofficient 
proof  of  renting  a  tenement,  so  as  to  confer  a  settlement 
on  the  pauper's  husband  within  the  meaning  of  stats. 
1  W.  4.  c.  18.  s.  1.  and  4  &  5  W.  4.  c.  76.  s.  66.,  on 
the  following  grounds. 

First:  That,  no  rent  having  been  actually  paid  by 
the  hands  of  the  pauper's  husband,  the  Sessions  could 
not  infer  that  there  was  a  sufficient  payment  of  rent 
by  him  to  satisfy  that  portion  of  the  above  statutes 
which  requires  the  rent  to  be  actually  paid  by  the  person 
hiring  the  tenement. 

Second :  That,  as  the  statute  requires  the  tenement  to 
be  either  a  separate  and  distinct  dwelling  house  or 
building,  or  land,  or  both,  a  joint  tenancy  of  th^  house 
and  farm  in  question  did  not  confer  a  settlement  on 
William  Atkinson. 

Third :  That,  if  there  was  a  sufficient  payment  of  rent 
by  William  Atkinson^  there  was  no  compliance  with  the 
requisites  of  stat.  4  &  5  W.  4.  c.  76.  s.  66.,  the  pauper's 
husband  not  having  been  assessed  to,  or  having  paid,  the 
rates  within  the  meaning  of  that  section. 

Fourth :  That,  in  case  there  was  no  sufficient  proof 
of  a  settlement  by  renting  a  tenement  on  the  grounds 
above  stated,  there  was  no  sufficient  proof  of  the  settle- 
ment by  the  payment  of  rates  under  stat.  3  &  4  W.  ^  M, 
c.  11.  s.  6. 

The  Sessions  overruled  the  above  objections,  and 
found,  upon  the  evidence  as  above  stated : 

First :  That  there  was  a  sufficient  payment  of  rent  by 
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the  son  (the  husband  of  the  pauper)  to  confer  a  settle-  Queen'M  Bench. 

ment  upon  him.  

Second :  That  a  joint  tenancy  of  the  land  in  question  '^^^  Queen 

conferred  a  settlement  on  the  said  William  Atkinson.  Inhabitants  of 

UUBTHWAITE. 

Third :  That  the  payment  of  rates  by  Thomas  Atkin- 
son, the  father,  was,  in  point  of  law,  a  payment  of 
rates  by  the  son,  so  as  to  confer  a  settlement  upon 
him. 

Fourth :  That  the  assessment  and  payment  of  rates 
above  set  forth  was  such  an  assessment  and  payment  of 
rates  by  the  said  pauper's  husband  as  (coupled  with  the 
renting  of  the  tenement  above  mentioned)  did  confer 
a  settlement  upon  him  under  stats.  1  fF.  4.  c.  18.  5.  1. 
and  4  &  5  ^4.  c.  76.  s.  66. 

Fifth :  That,  in  case  the  said  assessment  and  payment 
of  rates  was  not  sufficient  to  enable  the  pauper's  husband 
to  obtain  a  settlement  by  renting  a  tenement  under  the 
last  mentioned  statutes,  Ihe  Sessions  found  that  it  was 
such  a  charging  with  and  payment  of  his  share  to  the 
public  taxes  or  levies  of  the  parish  of  Husthwaite  as 
would  confer  a  settlement  upon  him  therein  under 
Stat  3  &  4  W.^M.c.  11.  s.  6. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  there  was  no  evidence  of  settlement,  either  by 
renting  a  tenement  or  by  payment  of  rates,  on  the 
grounds  above  stated,  the  order  of  Sessions  was  to  be 
quashed ;  but,  if  the  Court  of  Queen's  Bench  should  be 
of  a  contrary  opinion,  then  the  order  of  Sessions  to  stand 
confirmed. 

Rose  and  Lefroy,  in  support  of  the  order  of  Sessions. 
First,  the  pauper's  husband  acquired  a  settlement, 
under  Stat  3  &  4   fV.  ^  M.  c.   11.  5.  6.,  by  payment 
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xruL  of  nttc&     A^dm  t.   SL   Mary    fTmEn^m-  (m) 


^hat  a  leoter  and  cceopier  of  a  tescoMSit  vitlm  tbe 


TW  ^'^   meaning  and  prorisiofis  of  tfat.  6  C  4.  c  57.  jl  2.  aiay 
g^J^;^  gain  a  ttttlemoit  imder  itat.  3  &  4  IF.  |-  JH  c  11.  jl  6. 
bj  pajmeDt  of  the  poor  raie  fijr  even  a  pst  oolj  of  tbe 
jear;  and  Regima  t.  SL  Laacremee  a  JjppUgrC^)  sbews 
thafy  where,  as  in  tbe  present  case,  a  dwriBng  hoose  and 
land  are  let  to  two  joint  tenants,  dtfaer  oi  theca  is  an 
oocopier  widiin  tbe  profrisioQS  of  the  ibnner  atatnte,  in 
reelect  of  bis  joint  tenancy  of  tbe  land,  if  the  renting,  as 
in  tbe  present  case,  is  in  other  reqxcts  witlun  the  pro- 
risionsof  tbe  Act.     Tbe  payment  of  tbe  rates  by  TVaiar 
Aikbuamy  the  &ther,  must  be  conrideied  as  a  pajmrat 
on  behalf  of  tbe  son  also,  on  the  principle,  adverted  to 
by  the  Comt  in  Right  dem.  FUhrr  t.  OtAdl  (c),  that 
erery  act  done  by  one  of  two  joint  tenants  fi^r  the  benefit 
of  both  is  binding  upon  tbe  other. 

Next,  tbe  paupers  husband  acquired  a  settlement, 
under  stats.  I  W.  4.  c.  18.  s.  1.  and  4  &  5  ^  4.  c  76. 
$,  66.,  by  renting  and  occupying  the  tenement  in  question, 
the  rent  and  poor  rates  in  respect  of  it  having  been 
paid  for  one  year.  As  regards  tbe  occupation,  Begina 
V.  St,  Lawrence  in  Appldty  {h)  shews  that  the  joint 
tenancy  is  sufficient.  But  it  is  objected,  with  respect 
both  to  this  and  the  first  mentioned  ground  of  settle- 
ment, that  tbe  paupers  husband  is  not  distinctly  named 
in  the  rate  books  as  the  occupier ;  and  that  the  rates,  as 
well  as  the  rent,  were  in  fact  paid  by  Thomas  Atkmsany 
the  father.  But  in  Rex  v.  Heckmondwicke  (d)  it  was 
held  that,  where  the  actual  occupier  was  known  to  the 
parish,  payment  of  rates  by  him  was  a*  sufficient  pay- 

(a)  9  ^.^  E.  626.  (6)  6  Q,  B.  842. 

(c;  5  Eait,  491.  498.  (d)  2  Doug.  564. 
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ment  to  give  him  a  settlement,  under  stat  3  &  4  W.ScM.   Qukus  Bench. 

1852 
c.  II.  s,  6.,  even  though  another  name  appeared  in  the  !__ 

rate  books  as  that  of  the  occupier.  Bex  v.  Painswick  (a),  "^^  ^^^^^ 
Rex  V.  Walsall  (h)  and  Regina  v.  St  Marykbone  (c)  Hj^lji"^^ 
are  to  the  same  effect ;  and  so  is  Regina  v.  Hulme  {d)  as 
regards  an  assessment  under  stat.  4  &  5  }V.4t.c.  76.  s.  66. 
And,  as  has  been  already  stated,  the  payment  by  the 
father  must  be  held  to  have  been  made  on  behalf  of  the 
pauper's  husband,  the  other  joint  tenant  and  the  actual 
occupier.  Rex  v.  Bridgewater  (e)  shews  that  the  pay- 
ment need  not  have  been  actually  made  by  the  occupier 
himsel£  And,  on  the  principle  just  relied  upon,  the 
payment  of  the  rent  by  Thomas  Atkinson  must  also 
be  considered  as  a  payment  on  behalf  of  both  William 
and  Thomas. 

Bliss  and  E.  P.  Pricey  contra.  Under  stat.  3  &  4 
W.  8f  M.  c.  \\.  s,  6.  the  party  "charged"  is  the  party 
who  must  pay  the  rate ;  and,  under  stat  4  &  5  W.  A. 
c.  76.  s.  66.^  the  party  who  is  "assessed  to  the  poor  rate'* 
must  "have  paid  the  same"  for  one  year,  in  order  to 
gain  a  settlement.  Now  here  the  pauper's  husband  had 
neither  been  charged  with  or  assessed  to,  nor  has  he 
paid,  the  rates.  The  Sessions  have  not  found  that  there 
was  an  actual  assessment  of,  or  payment  by,  him ;  but 
only  that,  upon  the  evidence  before  them,  there  was 
what  amounted  to  a  constructive  payment  by  him. 
They  do  not  find  that  the  words  ^^  Atkinson,  Mr.,"  in 
the  rate  books,  meant  William  Atkinson  ;  and  the  facts 

(o)  Burr.  S.  C,  465.  (6)   CaUL  35. 

(c)  15  Q.  B,  399.  (<f)  4  Q.  B,  538. 

(e)  3  T.  R.  550.     Sec  Rex  v.  South  Kihington,  5  Q.  J9.  216.  ;  Regina 
V.  Benjeworth,  ^  E.  ^  B.  637. 
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Vobmexviii.  Stated  in  the  case  tend  strongly  to  shew  that  Thomas 

1852 
1_  Atkinson,  the  father,  was  meant     The  cases  which  have 

•The  Queen  [y^^j^  died  of  misdescription  or  nondescription  in  the 
^habitanuof  ^ate  books  were  cases  in  which  the  description  might 
possibly  apply  to  the  pauper,  and  could  not  apply  to 
any  one  else.  That  is  not  so  here ;  nor  can  it  be  con- 
tended that  the  payment  by  Thomas  Atkinson,  the  fiuher, 
was  payment  on  behalf  of,  and  therefore,  practically, 
payment  by,  the  son.  There  is  no  evidence  of  that ; 
nor  is  there  anything  to  shew  that  Thomas  Atkinson, 
who  was  himself  an  occupier,  did  not  pay  the  rates  as 
such.  [Lord  Campbell  C.  J.  On  behalf  of  himself  and 
the  other  joint  tenant]  The  other  is  not  mentioned 
in  the  rate  books.  The  words  ^^  Atkinson,  Mr.," 
must  apply  to  Thomas,  who  was  clearly  treated  by  the 
parish  as  the  party  rateable.  No  doubt  the  Sessions 
have  found  that  the  pauper's  husband  did  occupy  the 
tenement;  but,  the  Sessions  having  sent  up  the  tacts 
upon  which  this  finding  was  based,  as  well  as  the  finding 
itself,  this  Court  is  at  liberty  to  inquire  into  the  pro- 
priety of  such  finding;  Rex  v.  Field  (a).  But,  assuming 
that  the  pauper's  husband  was  the  party  assessed,  the 
payment  by  the  father  would  then  be  perfectly  voluntary. 
His  joint  tenancy  does  not  raise  the  presumption  of 
agency.  No  person  is  liable  to  pay  the  rate  but  the 
party  actually  rat^d;  and  payment  by  another  on  his  be- 
half would  not  give  him  a  settlement;  Rex  v.  Weobletf{by 
There  is  no  evidence  of  any  request  by,  or  authority 
fi'om,  William  to  Thomas;  and  payment  by  Thomas 
could    not,    as   in    Rex   v.    Bridgewater  (c),    be    con- 


(a;  6  r.  R.  687.  (6)  2  Eatt,  68. 

(c)  3  T,  R,  660. 
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sidered   as   money  paid   to  the  use  of  William  at  bis   Queen*M  Benek. 

1852. 
request  , 

Then,  as  to  the  question  of  renting,  it  was  no  doubt    ^*'®  ween 

held,  in  Reffina  v.   St.  Lawrence,  Appleby  (a),  that  the    how^actI 

words  "separate  and  distinct,'*  in  stat  6  G.  4.  c.  57. 

s.  2.,  apply  only  to  "  dwelling  bouse  or  building,'*  and 

not  to  "  land."    But  the  section  clearly  goes  on  to  pro- 

Tide  that  the  tenement,  whether  dwelling  house  or  land, 

must  be  rented  by  one  person.     [Lord  Campbell  C.  J. 

Reffina  v.  St  Lawrence  in  Appleby  (a)  is  against  you  on 

that  point.]     The  attention  of  the  Court  there  does 

not  appear  to  have  been  directed  to  Rex  v.  Berkswell  (A J, 

where  it  was  held  that  the  whole  subject  matter  of  the 

demise   must  be   occupied  by   the   party  renting  the 

tenement     Reffina  v.  Caverswall  (c)  is  directly  in  point 

Lord  Campbell  C.  J.  If  there  is  any  evidence  of  a 
settlement,  either  by  renting  and  occupying  a  tenement 
or  by  payment  of  the  rates,  upon  the  facts  set  out  in 
the  case,  we  are  to  confirm  the  order  of  Sessions ;  and 
I  am  of  opinion  that  there  is  such  evidence.  First,  as  to 
the  renting  and  occupying:  the  tenancy  of  the  pauper's 
husband  was  a  joint  tenancy ;  but  this  Court,  in  Reffina 
V.  St,  Lawrence,  Appleby  (a),  came  to  the  conclusion, 
after  deliberate  discussion,  that  the  words  "separate 
and  distinct,"  in  stat  6  Geo.  4.  c  57.  s.  2.,  apply  only  to 
'dwelling  house  or  building,"  and  not  to  land.  The 
fact  of  the  tenancy  being  joint  is,  therefore,  immaterial 
in  the  present  case,  the  value  of  the  land  so  held  being 
sufficient  to  satisfy  the  provisions  of  sect.  2.     I  also 

(a)  6  Q.  JS.  842. 

(6)  6  A.^  E.  282.     Sec  Rtx  v.  Jtipon,  7  Q.  B,  226. 
(c)  ]0  A.^  E.  270. 
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rtimmfZ^rn  rkjnk  there  »  evkinee  diat  die  pNnpers  hiwhBwi  was 
*'*  '        *»c«ciL     It  m  clear  ciiac  he  was  the  sfe  umniiii  rf 

^^^^"  the  6ra;  amd,  »  it  mtztf  be  preaamed  dat  *»  fact 
vas  koovn  to  the  ponsh  officers^  there  b  ciiidgiiLe  to 
shew  that  ''.^IdaM^  Mr^'^  ia  the  ore  boob.  lefaigJ 
to  bixn.  Then,  as  to  the  pajment  of  the  nces^  and  the 
rent,  I  think  there  is  evidence  to  diew  that  there  vae» 
praetieanT,  a  fttTmentbj  the  paupers  hnsfaaad.  TImm^ 
w4£isui!Mi,  the  fiober,  bj  wfaotD  tLer  were  actBaDr  paid^ 
was  noc  a  Araoger,  bot  a  joint  tenant  with  ^PUHmm^  amd, 
baring  paid,  ni^it  bring  an  actioo  or  a  suit  in  ecpitr 
for  compensation :  or,  at  all  erents^  in  settling  what  mar 
be  called  the  jcMnt  accoont,  be  might  take  credit  for 
flocfa  parments  as  baring  been  made  on  behalf  of  bimaeif 
and  the  other  joint  tenant  If  both  bad  been  jointir 
assessed,  and  TTumuu  bad  paid  the  rate,  that  would 
dearly  bare  been  a  payment  by  both.  I  think,  tbere- 
fore,  that  there  is  eridence  of  a  suflkient  rentii^  and 
occopying  of  a  tenement  by  the  pauper's  husband,  and 
of  an  afls<?s8ment  upon,  and  payment  of  rates  by,  him ; 
and  that  therefore  the  Sessions  were  justified  in  6nding 
that  he  had  gained  a  settlement 

WiooTMAN  J.  We  are  simply  to  say  whether  there 
is  any  evidence  of  a  settlement,  by  renting  and  occupy- 
ing a  tenement,  or  by  payment  of  rates.  That  involres 
two  questions ;  first,  whether  the  pauper's  husband  was 
assessed,  and,  secondly,  whether  there  was  a  payment 
of  the  rates  by  him.  As  to  the  first  question,  it  is  clear 
that  he  was  the  party  in  actual  possession  of  the  tene- 
ment. There  was,  therefore,  some  eridence  from  which 
the  Sessions  might  draw  the  conclusion  that  "  Atkin- 
son,  Mr.",  in  the  rate  books,  referred  to  him.    With  respect 
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to  the  question  of  payment   I  have  had   much  more    Queen*s  Bench, 

diflSculty.     However,  as  Thomas  Atkinson^  by  whom  the 

rate   was  actually  paid,  had  a  joint  interest  with  the 

pauper's  husband,  and  was  not  a  mere  stranger,  and  as   husthwaite 

the  rate  is  a  charge  affecting  the  joint  occupation,  the 

payment  may  be  considered  as  made  on  behalf  of  the 

party  really  rateable  in  respect  of  such  occupation. 

(Erle  J.  was  absent.) 

Crompton  J.  I  feel  no  doubt  whatever  that  there  is 
evidence  to  shew  that  the  pauper's  husband  was  assessed. 
As  regards  the  question  of  payment,  I  cannot  say  that  I 
feel  much  difficulty.  I  think  there  was  a  payment  by 
both,  the  father  acting  as  the  agent  for  both.  The 
privity  existing  between  them  in  respect  of  their  joint 
tenancy  was  sufficient  to  give  the  father  ah  authority  to 
pay  on  behalf  of  the  son. 

Order  of  Sessions  confirmed. 


Sir  Thomas  Rokewood  Gage,  Bart.,  against  The  ^*^^;b. 
Newmarket  Railway  Company. 

/COVENANT.      The  declaration    stated    that,  after  A  railway 

the  passing  of  "  The  Newmarket   and  Chesterford  promoting 

in  Parliament 
a  bill  for  the 
extension  of  their  line,  which  extended  line  would  pass  through  the  lands  of  the  plaintiff, 
covenanted  with  him  as  follows :  **  In  the  event  of  the  bill  hereinbefore  mentioned  being 
passed  in  the  present  session  of  Parliament,  the  said  Coropanv  shall,  befort  they  ahatt  enter 
upon  any  part  of  the  lands  of  the  said  Sir  T,  R.  G  **  (plaintiff),  *'  pay  to  the  said  Sir  T. 
R,  G.,  nis  heirs  or  assigns,  the  sum  of  4900/.,  purchase  money,  for  any  portion  of  his  lands, 
not  exceeding  43  acres,  which  the  said  Company  may,  under  the  powers  of  their  Act,  reauire 
and  take  for  the  purposes  of  this  undertaking.  In  addition  to  purchase  money  as  arore« 
said,  the  said  Company  shall  pay  to  the  said  Sir  T,  R.  G,,  his  heirs  or  assigns,  before 
they  $hali  enter  upon  any  port  of  the  said  land,  the  sum  of  7100/.  as  landlord's  compensation 


«pi4»«f  -•  »i«'    iwa  fte^jk  sit  TTJe  rf  •*  Toe 


]>ia».,t  iT  fo    ttu(  'tfiuer  ps^  -*  ine  gar  it  inncSL  9ut  jcnds^  Ac 


J^J^      ^;4mpM7  ««n  then  prsmado^  &  bS  wUdk  &ad 
^J:.T*^.^    itarrAac^  iaao  tEe  Comauas  Hook  rf 


mt^^^       rwl  II  weiMd  tne,  mtkoled  «"  A  bill  to  endbfe  The 

^  fiMM  MM  Na^fffmarhH  ztA  CkfoUrfmd  RailwxT  Cokmqt  to  extend 

M» «  f«MMMM«  tlMrfr  line  f>f  fatlwar  to  Bmrw  SL  Fdwti^t^  with  m  bcuich 

^<i<ini^  ^  tiM    to  the  city  of  JSi^  ;^  and  dot,  aooordiog  to  the  plans 

lMr«  fMi»*  •!#/»  At\rmittA  with  the  clerks  of  the  peace  Sir  the  coonties 

f^/  throfjgfi  which  it  was  proposed  to  fbnn  the  said  nulwaj, 

it  appeared   that,  if  made,  it  would  pass  through  the 

lands  of  the  plaintifl^  situate  in  &c. :  that  the  |daintiff, 

l^ing  apprehensife  that  great  injury  would  be  done  to 

his  fyfc/perty  if  the  said  line  of  railway  were  to  be  made 

as  in  the  said  plans  delineated,  and  more  particolarly  if 

deviations  were  made  therefrom  in  certain  places  to  the 

ext<;nt  of  the  limits  of  deviation  marked  on  the  said 

plans,  had  caused  intimation  of  bis  intention  to  oppose 

the  said  bill  to  be  given  to  the  promoters  thereof;  and 

(a)  800  p.  460,  post, 
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that  the  said  Company  were  desirous  to  come  to  aa  Qiteen^s  Bench. 


1852. 


agreement  with  the  plaintiff,  upon  the  terms  thereinafter 

expressed;    the  said  Company,  for  the  considerations        ^^^* 

therein  mentioned,  did   covenant    and   asree  with  the    Newmarket 

.  Railway 

plamtiff  that,  in  the  event  of  the  said  bill  thereinbefore      Company. 

recited,  and  then  before  Parliament,  being  passed  in  the 
then  present  session  of  Parliament,  the  said  Company 
should  and  would,  within  a  reasonable  time  in  that 
behalf  after  the  passing  of  the  said  bill,  and  before  the 
said  Company  should  enter  upon  any  part  of  the  lands 
of  the  plaintiff  situate  in  &c.,  pay  to  the  plaintiff,  his 
heirs  or  assigns,  the  sum  of  4900/.,  purchase  money,  for 
any  portion  of  his  lands,  not  exceeding  forty  three  acres, 
which  the  said  Company  might,  under  the  powers  of 
their  Act,  require  and  take  for  the  purposes  of  their 
undertaking:  and  further  that,  in  addition  to  such 
purchase  money  as  aforesaid,  the  said  Company  should 
and  would,  within  a  reasonable  time  in  that  behalf  after 
the  passing  of  the  said  bill,  and  before  they  should  enter 
upon  any  part  of  the  said  lands,  pay  to  the  plaintiff,  his 
heirs  or  assigns,  the  sum  of  7100/.,  as  landlord  s  com- 
pensation for  the  damage  arising  to  his  estate  by  the 
severance  thereof,  in  respect  of  the  lands,  not  exceeding 
forty  three  acres,  to  be  taken  by  them ;  and  that  the 
Company  should,  at  their  own  expense,  settle  all  claims 
and  demands  which  the  plaintiff's  tenants  might  be 
entitled  to  make  or  demand  in  consequence  of  the  said 
undertaking.  The  declaration  then,  after  setting  out 
certain  other  covenants  between  the  plaintiff  and  the 
Company,  averred  that  the  said  Company,  after  the 
passing  of  the  said  Act  of  parliament  firstly  above  men- 
tioned, to  wit  on  &c.,  did  make  and  construct  the 
railways  and  works  by  the    said  iirst    mentioned  Act 


460  Q.  B.   EASTER  TERM. 

Voiumexviii.  authorized  to  be  made,  and  that  the  said  bill  in  the  said 

1852. 
*        articles  of  agreemeDt  mentioned  did  pass  and  become 

^^^        law  in  the  session  of  Pariiament  present  at  the  lime  of 
N^MARKET   making  the  said  articles  of  agreement,  to  wit  on  &c.,  and 
Company,      became  and  was  and  is  "  The  Newmarket  and  Chester- 
ford  {Bury  Extension  and  Ely  Branch)  Railway  Act, 
1 847"  («)j above  mentioned;  and  that  the  plaintiff  always, 
from  the  time  of  making  the  said  articles  of  agreement, 
was  ready  and  willing  to  accept  and  receive  from  the 
defendants  the  said  sum  of  4900/.  as  the  purchase  money 
for  any  portion  of  his  the  plaintiff's  said  lands  in  the  said 
articles   of  agreement  in   that   behalf  mentioned,   not 
exceeding  forty  three  acres,  which  the  defendants  might, 
under  the  powers  of  their  last  mentioned  Act,  require 
and  take  for  the  purposes  of  their  undertaking  in  and  by 
the  same  Act  authorized;   and  that    the  plaintiff  was 
always,  from  the  time  of  making  the  said  articles  of 
agreement,  ready  and  willing  to  accept  and  receive  ftam 
the  defendants,  in  addition  to  the  said  purchase  money, 
the  said  sum  of  7100/.  in  the  said  articles  of  agreement 
mentioned,  as  landlord's  compensation  for  the  damage 
arising  and  to  arise  to  the  plaintiff's  estate  in  the  said 
articles  of  agreement  mentioned  by  the  severance  thereof 
in  respect  of  the  lands,  not  exceeding  forty  three  acres, 
to  be  taken  by  them  according  to  the  true  intent  and 
meaning  of  the  said  articles  of  agreement ;  that  a  reason- 
able time  after  the  passing  of  the  last  mentioned  Act  for 
the  defendants  to  pay  to  the  plaintiff  the  said  two  sums 
of  money   above   mentioned  respectively  had  elapsed 

(a)  10  &  11  Viet,  e.  xii.  (Local  and  personal,  public).  Royal  Aisent 
8th  June,  1847.  By  secU.  35,  36,  the  compulsory  powers  for  the 
purchase  of  land  are  to  expire  in  three  years,  and  the  powers  for  completing 
the  works  are  to  expire  in  five  years,  from  the  passing  of  the  Act. 
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before  the  commencement  of  this   suit;  and  that  the   Queen** Bench. 

1852 
plaintiff  was  always,  from  the  lime  of  the  making  of  the    1_ 

said  articles  of  agreement,  ready  and  willing  and  able  to  ^^^ 

convey  and  assure  to  the  defendants  all  such  portions  of    ^'i^aUw^y'^^ 
his  said  lands  in  the  said  articles  of  agreement  mentioned,      Company. 
not  exceeding  forty  three  acres,  as  the  defendants  might, 
under  the  powers  of  the  last  mentioned  Act,  require  and 
take  for  the  purpose  of  their  said  undertaking  by  the  same 
Act  authorized ;  of  all  which  premises  the  defendants, 
after  the  making  of  the  said  articles  of  agreement,  to  wit 
on  &c.,  and  always  from  that  time  until  the  commence- 
ment of  this  suit,  had  notice  ;  and  that  the  defendants, 
after  the  passing  of  the  last  mentioned  Act,  and  before 
the  commencement  of  this  suit,   to  wit  on  &c.,  were 
requested  by  the  plaintiff  to  pay  to  him  the  said  two 
sums  of  money  respectively  ;  that  the  plaintiff,  after  the 
passing  of  the  last  mentioned  Act,  and  before  the  com- 
mencement of  this  suit,  to  wit  on  &c.,  did  give  notice  to 
the  defendants  that  he  was  ready  and  willing  to  convey 
and  assure,  and  did  then  offer  to  convey  and  assure,  to 
the  defendants  all  and  every  such  portion  and  portiotis 
of  his  said  lands  in  the  said  articles  of  agreement  men- 
tioned, not  exceeding  forty  three  acres,  as  they  the  said 
defendants  might,  under  the  powers  of  the  last  mentioned 
Act,  require  and  take  for  the  purposes  of  their  said 
undertaking  by  the  same  Act  authorized ;    and  that  a 
reasonable  time  for  the  said  Company  to  select  and  take 
such  portions  of  the  plaintiff's  said  lands  for  the  purposes 
in  that  behalf  aforesaid  elapsed  before  the  commence- 
ment of  this  suit ;  yet  the  defendants  had  not  paid  to  the 
plaintiff  the  said  two  sums  of  money,  or  either  of  them, 
or  any  part  thereof. 

The  defendants  set  out  the  articles  of  agreement  upon 
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VoimmeXViiL  ojcr,  which,  after  the  recitals  stated  in  the  declaration, 
^^^^'  contained,  among  others,  the  following  covenant  "  In 
Gage  the  event  of  the  bill  hereinbefore  mentioned  being  passed 
Newmarket  in  this  present  session  of  Parliament,  the  said  Company 
Company,  shall,  before  they  shall  enter  upon  any  part  of  the  lands  of 
the  said  Sir  Thomas  Rokewood  Gage  in  the  said  county 
of  Suffolk^  pay  to  the  said  Sir  T.  R.  Gage^  his  heirs  or 
assigns,  the  sum  of  4900/.,  purchase  money,  for  any 
portion  of  his  lands,  not  exceeding  forty  three  acres, 
which  the  said  Company  may,  under  the  powers  of  their 
Act,  require  and  take  for  the  purposes  of  their  under- 
taking: That,  in  addition  to  purchase  money  as  afore- 
said, the  said  Company  shall  pay  to  the  said  Sir  T.  R. 
Gageyhis  heirs  or  assigns^  before  they  shall  enter  upon  any 
part  of  the  said  land,  the  sum  of  710021,  as  landlord's 
compensation  for  the  damage  arising  to  his  estate  by  the 
severance  thereof,  in  respect  of  the  lands,  not  exceeding 
forty  three  acres,  to  be  taken  by  them."  The  defendants 
then  pleaded  several  pleas,  of  which  the  last  was  "  that 
the  extended  line  of  railway  and  works  mentioned  in  the 
said  articles  of  agreement,  and  in  *  The  Newmarket  and 
C/iesterford  (Bury  Extension  and  Ely  Branch)  Railway 
Act,  1847,'  and  thereby  authorized  to  be  made,  hath 
not,  nor  hath  any  part  thereof,  been  made  or  constructed, 
or  begun  to  be  made  and  constructed ;  and  that 
the  defendants  have  not  required  or  taken  for  the 
purposes  of  their  said  undertaking,  or  otherwise,  any 
part  of  the  plaintiff's  said  lands  in  the  said  agreement 
mentioned,  or  any  lands  or  tenements  of  the  plaintiff 
whatsoever;  nor  have  they  the  defendants  ever  given 
any  notice  of  requiring  or  taking  any  of  the  said  lands  in 
the  said  articles  of  agreement  mentioned,  or  any  lands 
or  tenements  of  the  plaintiff;  nor  have  they  ever  agreed 
with  the   plaintiff,  or  any  person   or   persons,  for  the 
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purchase  or  taking  of  any  such  lands  or  tenements  as  Queen^t  Bench, 
aforesaid,  otherwise  than  by  the  said  articles  of  agree-  * 

ment."    Verification.  ^^^^ 

Y. 

General  demurrer.     Joinder.  Newmarket 


Railway 
Company. 


Joseph  Addison^  for  the  plaintiff.  First,  the  declaration 
is  good.  The  considerations  for  the  performance  of  the 
covenant  by  the  defendants  are,  first,  the  passing  of  the 
bill  before  Parliament;  in  fact,  the  absence  of  opposition 
by  the  plaintiff,  which  was  held,  in  Lord  IIoioc[en  v. 
Simpson  (a),  to  be  a  good  consideration  ;  and,  next,  the 
giving  up  of  the  land  by  the  plaintiff,  when  he  should  be 
required  so  to  do.  The  first  consideration  has  been  exe- 
cuted ;  the  second  the  plaintiff  is  bound  to  perform  when 
called  upon ;  and  the  defendants  are  now  bound  to  pay 
for  the  land,  upon  the  principle  laid  down  in  Pordage  v. 
Cole  {b)y  that,  "  where  a  covenant  goes  only  to  part  of 
the  consideration  on  both  sides,  and  a  breach  of  such 
covenant  tnay  be  paid  for  in  damages,  it  is  an  indepen- 
dent covenant,  and  an  action  may  be  maintained  for  the 
breach  of  the  covenant  on  the  part  of  the  defendant, 
without  averring  performance  in  the  declaration." 

Next,  the  plea  is  bad.  The  taking  and  entering  upon 
the  land  is  not  a  condition  precedent  to  the  performance 
of  the  defendants*  covenant ;  and  therefore  the  fact  that 
the  Company  have  not  chosen  to  exercise  their  powers 
under  the  Act  is  no  answer  to  the  plaintiff's  claim. 
Pilbrow  V.  Pilbrow's  Atmospheric  Railway  Company  (c) 
and  Wehh  v.  The  Direct  London  and  Portsmouth  Railway 

(a)  \0  A.  ^  E,  793,  Excb.  Cb.,  reversing  judgment  of  Q.  B.  Judg- 
ment  of  Exch.  Cb.  afiBrmed  in  Dom.  Proc,  Simp$on  v.  Lord  Hffwden, 
9  C/.  §•  Fin  61. 

(6)   1   ffms.  Sann,  320  c.  note  (4).  (6tb  ed.)         (c)  5  Com,  B.  440. 

2  I  2 
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VoiumeXFiii.  Company  (a)  are  in  point.     And  in  the  latter  case  it 

1852 

was  held  that  the  expiration,  by  lapse  of  time,  of  the 


Gage 


V. 


compulsory  powers  of  a  railway  Company  to  take  land, 
^  RaU^^^^^    does  not  release  them  from  the  obligations  with  respect 
Company,      to  the   purchase   of  land  which  they    have  contracted 
during  the  existence  of  those  powers.    Here  the  whole 
language  of  the  covenant   shews   that   the  defendants 
intended  to  make  the  railway,  and  enter  upon   some 
portion  of  the  plaintiff's  land,  and  pay  for  it,  within  a 
reasonable  time  in  the  course  of  the  five  years  allowed 
them  by  the    Act  for  the  completion  of  their  works. 
Bland  v.    Crowley  (b)    is    also    an    authority   for    the 
plaintiff,    at  all   events  as   regards    the    breach    there 
averred,    by    non-payment    of    a    stipulated    sum    as 
compensation   for   damage   to  *  arise  to    the    plaintiflTs 
estate  by  the  construction  of  the  railway.     [Crompton  J. 
In  that  case  there  was  no  qualification  of  the  covenant 
Here  the  covenant  seems  to  be  controuled  by  the  words 
"before  they  shall  enter."]     Preston  v.  The  Uverpaol^ 
Manchester,  and  Newcastle  upon  Tyne  Junction  Raihoay 
Company  (c)  is,  at  all  events,  a  case  of  precisely  the 
same  character  as  the  present;  and  the  observations  of 
the  Vice  Chancellor,  in  giving  judgment,  shew  that  the 
meaning  of  the  agreement,  in  both  that  case  and  the 
present   one,  was   that  the  Company  should  pay  the 
stipulated  sums  as  the  price  of  the  plaintiff's  assent  and 
of  so  much  of  his  land  as  should  be  required  for  the 
railway  (including  compensation  for  damage),  whatever 
might   ultimately   be    the   amount  of  land,  if  any,  so 
required.     The   defendants,  therefore,  having  had  the 
benefit  of  the  agreement,  are  bound  to  pay  the  money 

(a)  9  Hare,  129.  (6)  6  Exch,  622. 

(c)  I  Sim,  N.  S,  586.  598. 
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whether  they  choose  to  enter  upon  the  lands  or  not,  and,  Queen's  Bench, 

if  they  do  so  choose,  before  they  enter.     The  stipula- L  _ 

lion,  that  the  money  is  to  be  paid  before  entry,  is  intro-  ^^^ 

duced  into  the  agreement  for  the  purpose  of  protecting  ^^r^i^^^v^"*' 
the  plaintiff,  not  of  giving  the  defendants  the  option  of     Company, 
paying  or  not. 

Bramtvelly  contra.  First,  the  plea  is  good.  By  the 
terras  of  the  agreement  it  is  clear  that  no  money  is  to 
be  paid  by  the  defendants  until  the  land  is  taken  by 
them.  And  they  are  not  bound  to  take  it.  The  de- 
claration does  not  aver  the  not  taking  of  the  land  as 
a  breach ;  the  only  breach  is  the  nonpayment  of  the 
two  sums  of  money  for  purchase  and  compensation. 
But  the  defendants  are  not  obliged  to  pay  if  they  do  not 
take;  all  they  agree  to  do  is,  if  they  enter,  to  pay  first. 
It  would  be  most  unreasonable  to  adopt  the  plaintiff's 
construction.  The  agreement  was  evidently  intended  as 
a  substitute  for  the  usual  arrangements  under  the  Lands 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18. ;  and,  under 
sect.  84  of  that  statute,  entry  upon  the  land  by  the 
Company  is  clearly  necessary  to  entitle  the  landowner  to 
the  purchase  money.  The  fact  is  that  a  case  has  arisen 
which  the  parties  to  the  agreement  probably  did  not  con- 
template; but,  under  these  circumstances,  the  defendants 
are  not  to  be  made  liable  for  a  state  of  things  not  pro- 
vided for  in  the  contract.  The  agreement  alone  can  be 
looked  at :  and  the  fact  that  it  contains  no  covenant  by 
the  plaintiff  to  convey,  and  no  covenant  for  title,  strongly 
favours  the  conclusion  that  it  was  not  intended  to 
make  the  taking  of  the  land  im)>erativc  upon  the  de- 
fendants. It  recites,  lUQreover,  that,  if  the  railway  is 
made,  injury  will  be  caused  to  the  plaintiff's  estate;  and 
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VdunuXViiL  therefore  does  not  treat  the  construction  of  the  railway 
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' as  certain.      It  has  been   contended   that  the   words 

Gage  <«  before  they  shall  enter"  were  introduced  merely  for 
^^RaiUnT^^  the  purpose  of  protecting  the  plain  tiflF  from  entry  by  the 
Company.  Company  before  payment.  If  so,  the  natural  deduction 
is,  that  the  payment  is  in  consideration  of  the  entry, 
and  is  not  to  be  made  if  that  consideration  does  not  take 
effect  The  sum  by  way  of  compensation  for  damage, 
moreover,  is  to  be  paid  in  respect  of  "  the  severance** 
of  the  plaintiff's  land.  The  land,  therefore,  must  be 
entered  u{>on  by  the  Company  before  such  compensa- 
tion is  payable.  The  reasoning  of  Parke  6.,  in  Bland 
V.  Crowley  {a)  shews  that  neither  of  the  breaches  in 
this  declaration  can  be  sustained.  The  learned  Judge 
says :  ^*  If  no  land  should  be  required,  the  stipulated 
price  would  not  be  payable,  and  as  none  was  required, 
the  defendants  cannot  be  called  upon  to  pay  any  part 
of  the  price."  That  is  the  state  of  things  in  the  present 
case.  The  decision  in  Webb  v.  The  Direct  London  Sf 
Portsmouth  Railway  Company  (i)  was  much  shaken 
when  it  came  before  the  Lords  Justices  (c).  Lord 
Justice  Cranworth  there  says  that  the  breach  ought 
to  be  the  not  taking  the  land.  And  the  opinion  there 
expressed  was  acted  upon  by  the  same  Court  in  a 
similar  case,  Lord  James  Stuart  v.  London  Sf  North 
Western  Railway  Company  (d). 

Next,  the  declaration  is  bad.  It  alleges  an  agreement 
by  the  defendants  to  pay  within  a  reasonable  time, 
which  had  elapsed.     Now  a  reasonable  time  for  that 

(a)  6  Exeh.  522.  530.  (&)  9  Hare,  129. 

(c)  Wel^  T.  The  Direct  London  and  Poirtsfnouth  RaUwajf  Company, 
\  De  G,  Macn.  $*  Gord,  521. 

((/)  1  De  G,  Macn.  §•  Gord.  721. 
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purpose  cannot  elapse  until  the  defendants  require  to   Q«een'«  Bench, 
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take ;  and  they  may  do  so  at  any  time  within  five  years  ' 

from  the  passing  of  their  special  Act,  a  period  which  has        ^^^* 
not  yet  expired.  ^TTaUwa**^ 

Further,  the  agreement  itself  is  invalid.  It  is  ultra  Company, 
vires  on  the  part  of  the  defendants.  At  the  time  when 
it  was  entered  into,  they  were  incorporated  only  as  a 
Company  for  making  a  railway  from  Newmarket  to 
Chesterfordy  and  therefore  had  no  power  to  make  any 
contract  except  for  the  purposes  of  that  particular 
undertaking,  or  to  agree  for  the  purchase  of  land  which 
they  might  never  have  the  legislative  authority  for 
taking ;  The  East  Anglian  Railways  Company  v.  The 
Eastern  Counties  Railway  Company  (a).  [Lord  Campbell 
C.  J.  In  Lord  Hawden  v.  Simpson  {b)  the  agreement  was 
made  before  the  special  Act  was  passed.]  There,  as  in 
all  cases  where  a  similar  agreement  has  been  held  good, 
the  contract  was  made  with  some  individual  competent 
to  contract,  and  was  afterwards  sanctioned  by  the 
Company. 

J,  Addison^  in  reply.  The  contract  here  is  not  beyond 
the  scope  of  the  Company's  powers,  as  in  The  East 
Anglian  Railways  Company  v.  TTie  Eastern  Counties 
Railway  Company  {a),  [Lord  Campbell  C.J.  The  Com- 
pany agree  to  pay  a  certain  part  of  the  funds  of  the 
shareholders  for  what  they  may  not,  and  eventually  do 
not,  require.  If  they  pay  even  though  they  do  not  enter, 
surely  that  is  a  misappropriation  of  the  funds.]  Such 
a  bargain  might  be  advantageous  for  the  general  objects 
of  the  Company ;  it  is,  in  fact,  buying  the  power  to 
purchase  land  if  they  like.     That  buying  is  legalized 

(o)  1 1  Com,  B.  775.  (b)   10  A,  §•  E.  793. 
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Vohmtxriii.  Railway  Act,  1846,"  and  before  the  passing  of  "  The 

1852  A  v^ 
1_  Newmarket  and  Chesterford  {Bury  Extension  and  Ely 

^'f^        Branch)  Railway  Act,  1847,"  (a),  and  also  before  the 

^R^lta*™   passing  of  "The  Newmarket  and  Chesterfard {Thetford 

Company.      Extension)  Railway  Act,  1847,"  to  wit  on  &c.,  by  articles 

of  agreement  then  made  between  the  defendants,  by  their 

arieing  to  his     then  Style  and  title  of  **  The  Newmarket  and  Chesterford 

estate  by  the 

seTerance  Railway  Company,"  of  the  one  part,  and  the  plaintifis  of 

respect*of  the  the  Other  part,  "one  part  of  which  said  articles"  &c. 

cced!iig°43**"  (profert),  reciting  that  it  was  proposed  by  the  Newmarket 

taken  by  ^  and  Chesterford  Railway    Company  to   construct   and 

^^H?  w«  maintain  a  railway  from  their  railway  at  Newmarket  in 

That  the  Com.  the  county  of  Cambridge^  to  Bury  St.  Edmonds  in  the 
pany  were  not  ./  ./^ 

bound  to  pay     county  of  Suffolk,  with  a  branch  therefrom  to  the  city  of 
either  of  these     «,,/.,  ^  .  i  i 

sums  unless       Jttlyy  and,    for  the  purpose  of  carrying  such  proposal 

upon ^some  part  ^^^^  effect,  the  said  Newmarket  and  Chesterford  Railway 

SffVlands""      Company  were  then  promoting  a  bill  which  had  been 

abrolu^TOTe-    ^^t^'^^ccd  into  the  Commons  House  of  Parliament  and 

nant  by  the       ygad  a  second  time,  intituled  «  A  bill  to  enable  The 

Company  to 

pay  these  sums  Newmarket  and  Chesterford  Railway  Company  to  extend 

to  the  plaintiff,     ,     .    ,.  . 

in  a  reasonable  their  line  of  railway  to  Bury  St.  Edmonds,  with  a  branch 

time  after  the  i         •  i»   »-fi     «         i     i  i-  t         i 

passing  of  the    to  the  City  01  Jbly ;    and  that,  according  to  the  plans 

hare  b<Mn  ultra  deposited  with  the  clerks  of  the  peace  for  the  counties 

WW,  an  through  which  it  was  proposed  to  form  the  said  railway, 

it   appeared  that,  if  made,  it  would   pass  through  the 

lands  of  the  plaintiff,  situate  in  &c. :  that  the  plaintiff, 

being  apprehensive  that  great  injury  would  be  done  to 

his  property  if  the  said  line  of  railway  were  to  be  made 

as  in  the  said  plans  delineated,  and  more  particularly  if 

deviations  were  made  therefrom  in  certain  places  to  the 

extent  of  the  limits  of  deviation  marked  on  the  said 

plans,  had  caused  intimation  of  his  intention  to  oppose 

the  said  bill  to  be  given  to  the  promoters  thereof;  and 

(a)  See  p.  460,  post, 
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that  the  said  Company  were  desirous  to  come  to  an  Qiteen'i  Bench. 

agreement  with  the  plaintiff,  upon  the  terms  thereinafter        ^^^^' 

expressed;    the  said  Company,  for  the  considerations        ^^^^ 

therein  mentioned,  did   covenant   and   agree  with  the    Newmarket 
I   ../*»,         .  Railway 

plamtiff  that,  in  the  event  of  the  said  bill  thereinbefore  Company, 
recited,  and  then  before  Parliament,  being  passed  in  the 
then  present  session  of  Parliament,  the  said  Company 
should  and  would,  within  a  reasonable  time  in  that 
behalf  after  the  passing  of  the  said  bill,  and  before  the 
said  Company  should  enter  upon  any  part  of  the  lands 
of  the  plaintiff  situate  in  &c.,  pay  to  the  plaintiff,  his 
heirs  or  assigns,  the  sum  of  4900t,  purchase  money,  for 
any  portion  of  his  lands,  not  exceeding  forty  three  acres, 
which  the  said  Company  might,  under  the  powers  of 
their  Act,  require  and  take  for  the  purposes  of  their 
undertaking:  and  further  that,  in  addition  to  such 
purchase  money  as  aforesaid,  the  said  Company  should 
and  would,  within  a  reasonable  time  in  that  behalf  after 
the  passing  of  the  said  bill,  and  before  they  should  enter 
upon  any  part  of  the  said  lands,  pay  to  the  plaintiff,  his 
heirs  or  assigns,  the  sum  of  7100/.,  as  landlord's  com- 
pensation for  the  damage  arising  to  his  estate  by  the 
severance  thereof,  in  respect  of  the  lands,  not  exceeding 
forty  three  acres,  to  be  taken  by  them ;  and  that  the 
Company  should,  at  their  own  expense,  settle  all  claims 
and  demands  which  the  plaintiff's  tenants  might  be 
entitled  to  make  or  demand  in  consequence  of  the  said 
undertaking.  The  declaration  then,  after  setting  out 
certain  other  covenants  between  the  plaintiff  and  the 
Company,  averred  that  the  said  Company,  after  the 
passing  of  the  said  Act  of  parliament  firstly  above  men- 
tioned, to  wit  on  &c.,  did  make  and  construct  the 
railways  and  works   by  the    said  first    mentioned  Act 
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VdumeXViiL  authorized  to  be  made,  and  that  the  said  bill  in  the  said 
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articles  of  agreement  mentioned  did  pass  and  become 


^^^^  law  in  the  session  of  Parliament  present  at  the  time  of 
^Silwt*^"  making  the  said  articles  of  agreement,  to  wit  on  &c.,  and 
^^«np«»y-  became  and  was  and  is  "  The  Newmarket  and  Chester- 
ford  {Bury  Extension  and  Ely  Branch)  Railway  Act, 
1847"  (a), above  mentioned;  and  that  the  plaintiff  always, 
from  the  time  of  making  the  said  articles  of  agreement, 
was  ready  and  willing  to  accept  and  receive  from  the 
defendants  the  said  sumof  4900Z.  as  the  purchase  money 
for  any  portion  of  his  the  plaintiff's  said  lands  in  the  said 
articles  of  agreement  in  that  behalf  mentioned,  not 
exceeding  forty  three  acres,  which  the  defendants  might, 
under  the  powers  of  their  last  mentioned  Act,  require 
and  take  for  the  purposes  of  their  undertaking  in  and  by 
the  same  Act  authorized;  and  that  the  plaintiff  was 
always,  from  the  time  of  making  the  said  articles  of 
agreement,  ready  and  willing  to  accept  and  receive  from 
the  defendants,  in  addition  to  the  said  purchase  money, 
the  said  sum  of  7100/.  in  the  said  articles  of  agreement 
mentioned,  as  landlord's  compensation  for  the  damage 
arising  and  to  arise  to  the  plaintiff's  estate  in  the  said 
articles  of  agreement  mentioned  by  the  severance  thereof, 
in  respect  of  the  lands,  not  exceeding  forty  three  acres, 
to  be  taken  by  them  according  to  the  true  intent  and 
meaning  of  the  said  articles  of  agreement ;  that  a  reason- 
able time  after  the  passing  of  the  last  mentioned  Act  for 
the  defendants  to  pay  to  the  plaintiff  the  said  two  sums 
of  money   above   mentioned  respectively  had  elapsed 

(a)  10  &  11  Viet,  e.  xii.  (Local  and  personal,  public).  Rojal  Assent 
8th  June,  1847.  By  sects,  35,  36,  the  compulsory  powers  for  the 
purchase  of  land  are  to  expire  in  three  years,  and  the  powers  for  completing 
the  works  are  to  expire  in  five  years,  from  the  passing  of  the  Act. 
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before  the  commencement  of  this   suit;  and  that  the  Queen^s Bench, 
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plaintiff  was  always,  from  the  time  of  the  making  of  the    1_ 

said  articles  of  agreement,  ready  and  willing  and  able  to  ^f  * 

convey  and  assure  to  the  defendants  all  such  portions  of       ^aTu"*'^^ 
his  said  lands  in  the  said  articles  of  agreement  mentioned,      Company. 
not  exceeding  forty  three  acres,  as  the  defendants  might, 
under  the  powers  of  the  last  mentioned  Act,  require  and 
take  for  the  purpose  of  their  said  undertaking  by  the  same 
Act  authorized ;  of  all  which  premises  the  defendants, 
after  the  making  of  the  said  articles  of  agreement,  to  wit 
on  &c.,  and  always  from  that  time  until  the  commence- 
ment of  this  suit,  had  notice  ;  and  that  the  defendants, 
after  the  passing  of  the  last  mentioned  Act,  and  before 
the  commencement  of  this  suit,  to  wit  on  &c.,  were 
requested  by  the  plaintiff  to  pay  to  him  the  said  two 
sums  of  money  respectively  ;  that  the  plaintiff,  after  the 
passing  of  the  last  mentioned  Act,  and  before  the  com- 
mencement of  this  suit,  to  wit  on  &c.,  did  give  notice  to 
the  defendants  that  he  was  ready  and  willing  to  convey 
and  assure,  and  did  then  offer  to  convey  and  assure,  to 
the  defendants  all  and  every  such  portion  and  portions 
of  his  said  lands  in  the  said  articles  of  agreement  men- 
tioned, not  exceeding  forty  three  acres,  as  they  the  said 
defendants  might,  under  the  powers  of  the  last  mentioned 
Act,  require  and  take  for  the  purposes  of  their  said 
undertaking  by  the  same  Act  authorized ;    and  that  a 
reasonable  time  for  the  said  Company  to  select  and  take 
such  portions  of  the  plaintiff's  said  lands  for  the  purposes 
in  that  behalf  aforesaid  elapsed  before  the  commence- 
ment of  this  suit ;  yet  the  defendants  had  not  paid  to  the 
plaintiff  the  said  two  sums  of  money,  or  either  of  them, 
or  any  part  thereof. 

The  defendants  set  out  the  articles  of  agreement  upon 

VOL.   XVIII.   N.    s.  2   I 
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ViJmmeXViii.  ojCT,  which,  after  the  recitals  stated  in  the  dedandon, 
'^'^^'        contained,  among  others,  the  foUowii^  corenanL     •*  In 
Gage        the  event  of  the  bill  hereinbefore  mentioned  being  passed 
KewMAKKCT    in  this  present  session  of  Parliament,  the  said  Company 
CoiDiMny.      shall,  be/are  they  shall  enter  upon  any  part  of  the  lands  of 
the  said  Sir  Thomas  Rokewood  Gage  in  the  said  county 
of  Suffolk,  pay  to  the  said  Sir  T.  R.  Gage^  his  heirs  or 
assigns,  the   sum  of  49002.,  purchase  money,  for  any 
portion   of  his  lands,  not  exceeding  forty  three  acres, 
which  the  said  Company  may,  under  the  powers  of  their 
Act,  require  and  take  for  the  purposes  of  their  under- 
taking: That,  in  addition  to  purchase  money  as  afore- 
said, the  said  Company  shall  pay  to  the  said  Sir  T,  R. 
GaffCfhis  heirs  or  assigns,  ^or^  they  shall  enter  upon  any 
part  of  the  said  land,  the  sum  of  71002.,  as  landlord's 
compensation  for  the  damage  arising  to  his  estate  by  the 
severance  thereof,  in  respect  of  the  lands,  not  exceeding 
forty  three  acres,  to  be  taken  by  tbem/'     The  defendants 
then  pleaded  several  pleas,  of  which  the  last  was  **  that 
the  extended  line  of  railway  and  works  mentioned  in  the 
said  articles  of  agreement,  and  in   *  The  Newmarket  and 
Cliesterford  {Bury  Extension  and  Ely  Branch)  Railway 
Act,  1847,'  and  thereby  authorized  to  be  made,  hath 
not,  nor  hath  any  part  thereof,  been  made  or  constructed, 
or  begun    to    be   made    and   constructed ;    and   that 
the  defendants   have   not   required    or   taken   for  the 
purposes  of  their  said  undertaking,  or  otherwise,  any 
part  of  the  plaintiff's  said  lands  in  the  said  agreement 
mentioned,  or  any  lands  or  tenements  of  the  plaintiff 
whatsoever;  nor  have  they  the  defendants  ever  given 
any  notice  of  requiring  or  taking  any  of  the  said  lands  in 
the  said  articles  of  agreement  mentioned,  or  any  lands 
or  tenements  of  the  plaintiff;  nor  have  they  ever  agreed 
with  the   plaintiff,  or  any  person   or   persons,  for  the 
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purchase  or  taking  of  any  such  lands  or  tenements  as  Queen*t  Bene 

aforesaid,  otherwise  than  by  the  said  articles  of  agree-  ' 

ment."    Verification.  ^^^^ 

▼. 

General  demurrer.     Joinder.  Newmarkei 

Railway 
Company. 

Joseph  Addison^  for  the  plaintiff.  First,  the  declaration 
is  good.  The  considerations  for  the  performance  of  the 
covenant  by  the  defendants  are,  first,  the  passing  of  the 
bill  before  Parliament;  in  fact,  the  absence  of  opposition 
by  the  plaintiff,  which  was  held,  in  Lard  Hoto^en  v. 
Simpson  (a),  to  be  a  good  consideration  ;  and,  next,  the 
giving  up  of  the  land  by  the  plaintiff,  when  he  should  be 
required  so  to  do.  The  first  consideration  has  been  exe- 
cuted ;  the  second  the  plaintiff  is  bound  to  perform  when 
called  upon ;  and  the  defendants  are  now  bound  to  pay 
for  the  land,  upon  the  principle  laid  down  in  Pordage  v. 
Cole  {h)y  that,  "  where  a  covenant  goes  only  to  part  of 
the  consideration  on  both  sides,  and  a  breach  of  such 
covenant  tnay  be  paid  for  in  damages,  it  is  an  indepen- 
dent covenant,  and  an  action  may  be  maintained  for  the 
breach  of  the  covenant  on  the  part  of  the  defendant, 
without  averring  performance  in  the  declaration." 

Next,  the  plea  is  bad.  The  taking  and  entering  upon 
the  land  is  not  a  condition  precedent  to  the  performance 
of  the  defendants*  covenant ;  and  therefore  the  fact  that 
the  Company  have  not  chosen  to  exercise  their  powers 
under  the  Act  is  no  answer  to  the  plaintiff's  claim. 
Pilbrow  V.  Pilbrow^s  Atmospheric  Railway  Company  (c) 
and  Webb  v.  The  Direct  London  and  Portsmouth  Railway 

(a)  \0  A.  ^  E,  793,  Exch.  Ch.,  reyeraing  judgment  of  Q.  B.  Judg. 
ment  of  Exch.  Cfa.  affirmed  in  Dom.  Proc,  Simpson  v.  Lord  Howdem, 
9  a.  ^  Fin.  61. 

(6)   1   fFmt,  Sann,  320  e.  note  (4).  (6ih  ed.)         (c)  5  Com,  B.  440. 

2  I  2 
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VoiumeXFiiL  Company  (a)  are  in  point.     And  in  the  latter  case  it 

"^^        was  held  that  the  expiration,  by  lapse  of  time,  of  the 

^^^^         compulsory  powers  of  a  railway  Company  to  take  land, 
^rIui^^*^^^    does  not  release  them  from  the  obligations  with  respect 
Company,      to  the   purchase   of  land  which  they    have  contracted 
during  the  existence  of  those  powers.    Here  the  whole 
language  of  the  covenant   shews   that   the  defendants 
intended  to  make  the  railway,  and  enter  upon   some 
portion  of  the  plaintiff's  land,  and  pay  for  it,  within  a 
reasonable  time  in  the  course  of  the  five  years  allowed 
them  by  the    Act  for  the  completion  of  their  works. 
Bland  v.    Crowley  (b)    is    also    an    authority   for    the 
plaintiff,    at  all   events  as   regards    the   breach    there 
averred,    by    non-payment    of    a    stipulated    sum    as 
compensation   for   damage   to  *  arise  to    the    plaintiff's 
estate  by  the  construction  of  the  railway.     [Crompton  J. 
In  that  case  there  was  no  qualification  of  the  covenant 
Here  the  covenant  seems  to  be  controuled  by  the  words 
"before  they  shall  enter."]     Preston  v.  The  Liverpool^ 
Manehestery  and  Newcastle  upon  Tyne  Junction  Raihoay 
Company  (c)  is,  at  all  events,  a  case  of  precisely  the 
same  character  as  the  present;  and  the  observations  of 
the  Vice  Chancellor,  in  giving  judgment,  shew  that  the 
meaning  of  the  agreement,  in  both  that  case  and  the 
present   one,  was   that   the   Company  should  pay  the 
stipulated  sums  as  the  price  of  the  plaintiff's  assent  and 
of  so  much  of  his  land  as  should  be  required  fur  the 
railway  (including  compensation  for  damage),  whatever 
might   ultimately   be   the   amount  of  land,  if  any,  so 
required.     The  defendants,  therefore,  having  had  the 
benefit  of  the  agreement,  are  bound  to  pay  the  money 

(a)  9  Hart,  129.  (6)  6  Exch.  522. 

(g)  1  Sim,  AT.  S,  586.  598. 
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whether  they  choose  to  enter  upon  the  lands  or  not,  and,  Queen'»  BeNch, 

if  they  do  so  choose,  before  they  enter.     The  stipula- I!    _ 

lion,  that  the  money  is  to  be  paid  before  entry,  is  intro-  ^^*^ 

duced  into  the  agreement  for  the  purpose  of  protecting  ^*^^j^*^y*^^ 

the  plaintiff,  not  of  giving  the  defendants  the  option  of  Company, 
paying  or  not. 

Bramwelly  contra.  First,  the  plea  is  good.  By  the 
terras  of  the  agreement  it  is  clear  that  no  money  is  to 
be  paid  by  the  defendants  until  the  land  is  taken  by 
them.  And  they  are  not  bound  to  take  it.  The  de- 
claration does  not  aver  the  not  taking  of  the  land  as 
a  breach ;  the  only  breach  is  the  nonpayment  of  the 
two  sums  of  money  for  purchase  and  compensation. 
But  the  defendants  are  not  obliged  to  pay  if  they  do  not 
take;  all  they  agree  to  do  is,  if  they  enter,  to  pay  first. 
It  would  be  most  unreasonable  to  adopt  the  plaintiff's 
construction.  The  agreement  was  evidently  intended  as 
a  substitute  for  the  usual  arrangements  under  the  Lands 
Clauses  Consolidation  Act,  8  &  9  Vict  c.  18. ;  and,  under 
sect.  84  of  that  statute,  entry  upon  the  land  by  the 
Company  is  clearly  necessary  to  entitle  the  landowner  to 
the  purchase  money.  The  fact  is  that  a  case  has  arisen 
which  the  parties  to  the  agreement  probably  did  not  con- 
template ;  but,  under  these  circumstances,  the  defendants 
are  not  to  be  made  liable  for  a  state  of  things  not  pro- 
vided for  in  the  contract.  The  agreement  alone  can  be 
looked  at :  and  the  fact  that  it  contains  no  covenant  by 
the  plaintiff  to  convey,  and  no  covenant  for  title,  strongly 
favours  the  conclusion  that  it  was  not  intended  to 
make  the  taking  of  the  land  imperative  upon  the  de- 
fendants. It  recites,  moreover,  that,  if  the  railway  is 
made,  injury  will  be  caused  to  the  plaintiff's  estate;  and 
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VoIwmXFIIL  therefore  does  not  treat  the  construction  of  the  railway 
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L_  as  certain.      It  has  been   contended   that  the  words 

^^^*  "  before  they  shall  enter"  were  introduced  merely  for 
^^Railwir^^  the  purpose  of  protecting  the  plaintiflF  from  entry  by  the 
Company.  Company  before  payment.  If  so,  the  natural  deduction 
is,  that  the  payment  is  in  consideration  of  the  entry, 
and  is  not  to  be  made  if  that  consideration  does  not  take 
effect  The  sum  by  way  of  compensation  for  damage, 
moreover,  is  to  be  paid  in  respect  of  "  the  severance** 
of  the  plaintiff's  land.  The  land,  therefore,  must  be 
entered  upon  by  the  Company  before  such  compensa- 
tion is  payable.  The  reasoning  of  Parke  6.,  in  Bland 
V.  Crowley  {a)  shews  that  neither  of  the  breaches  in 
this  declaration  can  be  sustained.  The  learned  Judge 
says :  ^'  If  no  land  should  be  required,  the  stipulated 
price  would  not  be  payable,  and  as  none  was  required, 
the  defendants  cannot  be  called  upon  to  pay  any  part 
of  the  price."  That  is  the  state  of  things  in  the  present 
case.  The  decision  in  fVebb  v.  The  Direct  London  Sf 
Portsmouth  Railway  Company  (b)  was  much  shaken 
when  it  came  before  the  Lords  Justices  (c).  Lord 
Justice  Cranworth  there  says  that  the  breach  ought 
to  be  the  not  taking  the  land.  And  the  opinion  there 
expressed  was  acted  upon  by  the  same  Court  in  a 
similar  case.  Lord  James  Stuart  v.  London  Sf  North 
Western  Railway  Company  (d). 

Next,  the  declaration  is  bad.  It  alleges  an  agreement 
by  the  defendants  to  pay  within  a  reasonable  time, 
which  had  elapsed.     Now  a  reasonable  time  for  that 

(a)  6  Exch.  622.  630.  (6)  9  Bare,  129. 

(c)  Webb  T.  The  Direct  London  and  Portsmouth  Railway  Company, 
1  De  G,  Macn.  ^  Gord.  521. 

((/)  1  De  G.  Macn,  §•  Gord.  721. 
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purpose  cannot  elapse  until  the  defendants  require  to   Queen's  Btnth, 
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take ;  and  they  may  do  so  at  any  time  within  five  years  \ 

from  the  passing  of  their  special  Act,  a  period  which  has        ^^^* 

not  yet  expired.  Nkwmabket 

Further,  the  agreement  itself  is  invalid.     It  is  ultra      Company. 

vires  on  the  part  of  the  defendants.     At  the  time  when 

it  was  entered  into,  they  were  incorporated  only  as  a 

Company   for   making   a  railway   from   Newmarket  to 

Chesterfard,  and   therefore  had  no  power  to  make  any 

contract   except   for    the    purposes   of   that   particular 

undertaking,  or  to  agree  for  the  purchase  of  land  which 

they   might   never   have    the    legislative    authority   for 

taking ;    The  East  Anglian  Railways   Company  v.  The 

Eastern  Counties  Railway  Company  (a).     [Lord  Campbell 

C.  J.    In  Lord  Howden  v.  Simpson  {b)  the  agreement  was 

made  before  the  special  Act  was  passed.]     There,  as  in 

all  cases  where  a  similar  agreement  has  been  held  good, 

the  contract  was  made  with  some  individual  competent 

to    contract,   and    was   afterwards    sanctioned    by   the 

Company. 

J.  Addison^  in  reply.  The  contract  here  is  not  beyond 
the  scope  of  the  Company's  powers,  as  in  The  East 
Anglian  Railways  Company  v.  Tlie  Eastern  Counties 
Railway  Company  {a).  [Lord  Campbell  C.J.  The  Com- 
pany agree  to  pay  a  certain  part  of  the  funds  of  the 
shareholders  for  what  they  may  not,  and  eventually  do 
not,  require.  If  they  pay  even  though  they  do  not  enter, 
surely  that  is  a  misappropriation  of  the  funds.]  Such 
a  bargain  might  be  advantageous  for  the  general  objects 
of  the  Company ;  it  is,  in  fact,  buying  the  power  to 
purchase  land  if  they  like.     That  buying  is  legalized 

(o)  1 1  Com,  B,  775.  (b)   10  A,  §•  E.  793. 
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VohmeX^  HI.  ^J  ^^c  passing  of  the  special  Act.     The  analogy  sug- 

_   ^^'^2.       geste^l,  between  the  provirions  of  the  agreement  and 

^A<^«         those  of  sect  84  of  the  Lands  Clanses  Consolidation 

Nk«markyt    Act,  is  in  favour  of  the  plaintiff;  for  under  that  section 

Rmilway  ,  j 

Company,  the  Company  would  clearly  be  liable  to  be  sued  upon 
the  agreement  or  the  award,  even  though  they  had  not 
entered. 

Cur.  adv.  vub. 

Lord  Campbell  C.  J.>  on  a  subsequent  day  in  this 
term  (A/oy  3d),  delivered  the  judgment  of  the  Court. 

Wc  are  of  opinion  that  the  defendants  are  entitled  to 
our  judgment.  Taking  the  deed  as  set  out  on  oyer,  we 
think  that  there  is  no  breach  well  assigned  upon  it.  The 
covenant  there  (without  saying  anything,  as  the  declara- 
tion does,  about  **  reasonable  time")  is  merely  in  these 
words:  "That,  in  the  event  of  the  bill  hereinbefore 
mentioned  being  passed  in  the  present  session  of  Parlia- 
ment, the  said  Company  shall,  before  they  shall  enter 
upon  any  part  of  the  lands  of  the  said  Sir  Thomas  Roke- 
wood  Gage  in  the  said  county  of  Suffolk^  pay  to  the  said 
Sir  T.  R.  G.y  his  heirs  or  assigns,  the  sum  of  4900A, 
purchase  money,  for  any  portion  of  his  lands,  not  exceed- 
ing forty  three  acres,  which  the  said  Company  may, 
under  the  powers  of  their  Act,  require  and  take  for  the 
purposes  of  their  undertaking:  That,  in  addition  to 
purchase  money  as  aforesaid,  the  said  Company  shall 
pay  to  the  said  Sir  7.  R.  6r.,  his  heirs  and  assigns,  before 
they  shall  enter  upon  any  part  of  the  said  land,  the  sum 
of  7100/.,  as  landlord's  compensation  for  the  damage 
arising  to  his  estate  by  the  severance  thereof,  in  res|>ect 
of  the  lands,  not  exceeding  forty  three  acres,  to  be  taken 
by   ihem."     The  question    we    have   to  determine  is. 
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whether,  the  CompaDjr  never  having  entered  upon  any   QueeM*s  Det 

part  of  the  plaintifTs  lands,  he  is  now  entitled  to  sue  for   "/ 

these  two  sums  or  either  of  them.  ^^^^ 

The  4900i  is  declared  to  be  the  purchase  money  for  New^abki 
the  land  to  be  required  and  taken ;  and  the  only  time  of  Company 
payment  mentioned  is,  before  the  Company  enter  on  the 
land.  Therefore,  if  no  land  is  required  or  taken,  and 
the  Company  never  enter  on  any  part  of  the  land,  there 
seems  great  difficulty  in  saying  that  there  has  been  a 
breach  of  covenant  in  not  paying  the  money.  So,  the 
7100/.  is  declared  to  be  a  compensation  for  severance  of 
the  land  taken  from  the  rest  of  the  plaintiff's  land ;  and 
the  same  time  of  payment  is  defined:  but  there  has 
been  no  severance  to  be  compensated;  and  the  time 
for  payment  has  not  accrued. 

This  deed  does  not  bargain  for  a  sum  of  money  to  be 
paid  absolutely  by  the  Company  to  the  plaintiff  as  a 
consideration  for  his  withdrawing  his  opposition  to  the 
bill,  but  provides  a  peculiar  mode  of  estimating  the. 
value  of  the  land  to  be  taken,  and  of  the  compensation 
to  be  made  for  severance  damage,  instead  of  the  modes 
pointed  out  by  the  general  Acts  upon  this  subject  We 
therefore  do  not  think  that  the  Company  can  be  con- 
sidered as  having  absolutely  covenanted  to  pay  12000/. 
to  the  plaintiff  in  a  reasonable  time  after  the  passing  of 
the  Act 

If  this  deed  could  bear  such  a  construction,  we  should 
have  thought  it  so  far  ultra  vires  and  void.  Here  the 
railway  Company  are  the  covenantors ;  and,  if  the  present 
action  lies,  the  capital  paid  up  by  the  shareholders  must 
be  answerable  for  the  damages  to  be  recovered.  We 
consider  that  this  would  be  a  misappropriation  of  the 
funds  of  the  Company,  which  the  directors  could  not 
lawfully  make. 
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Gage 

T. 

Nbwmakket 

Railway 

Company. 


All  the  cases  relied  upon  by  the  plaintiff's  coansel  are 
clearly  distinguishable  from  the  present,  except  fFM  v. 
7^  Direct  London  $f  Portsmouth  Railway  Company  {a), 
before  Vice  Chancellor  Turner.  Notwithstanding  oar 
high  respect  for  that  learned  Judge,  we  cannot  concur 
in  the  reasons  for  his  decision;  and,  although  it  has 
not  been  expressly  overturned,  its  authority  was  greatly 
shaken  when  it  came  before  the  Lords  Justices  of 
Appeal  (&). 

We  do  not  feel  it  necessary  to  give  any  opinion  upon 
the  case  of  Bland  v.  Crowley  (e),  in  which  the  learned 
Judges  of  the  Court  of  Exchequer  were  divided;  as  the 
deed  there  discussed  varies  materially  from  the  present. 
Nor  would  it  be  proper  to  give  any  opinion  upon  Stuart 
V.  London  8f  North  Western  Railway  Company  {d\  as  we 
learn  that,  when  it  came  before  the  Lords  Justices  of 
Appeal,  it  was  sent  by  them  to  be  decided  in  a  Court  of 
law. 

We  are  happy  to  think  that,  the  question  in  this  case 
being  on  the  record,  it  may  be  brought  before  a  Court 
of  error.  In  the  mean  while  there  must  be  judgment 
for  the  defendants. 

Judgment  for  defendants  («). 


(a)  9  Hare,  129. 

(&)  Welh  T.  The  Direct  London  ^  PorUmouth  RaUway  Company, 
1  De  G.  Maen.  ^  Gord.  621. 

(e)  6  Exeh,  522.  (J)  1  De  G,  Macn.  ^  Gord.  721. 

(e)  See  Mc  Gregor  y.  Dovor  and  Deal  Raihoay  ^.  Company^  post ;  Mayor 
of  Norwich  t.  Norfolk  Railway  Company,  A  E.  ^  B.  397. 
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Queen^t  Bench. 
1852. 


Lloyd  against  John  Edward  Oliver.  ^*4?h! 


T^HE  first  count  of  the  declaration  stated  that  one  An  instrument 
Henri/  Oliver ^  on  17  th  July  1851,  made  his  bill  of  the  following 
exchange  in  writing,  and  delivered  it  to  defendant,  nontbs  after 
and  thereby  required  defendant  to  pay  to  plaintiflF  99/  fopajfj'"'^^ 
158.  two  months  after  the  date  thereof,  which  period  F\J^^^^'')  u^^ 
had  elapsed  before  the  commencement  of  this  suit ;  and  order  99/.  15«.'* 
that  defendant  accepted  the  same  and  promised  plaintiff  Underneath 

was  written,  on 

to  pay  the  same  according  to  the  tenor  and  effect  thereof,  the  left  hand  of 

rw,,  ,  1   •     >         1  t^e  instrument. 

There  was  a  second  i^ount,  claimmg  the  same  sum  on  « j.  e,  ouuer*' 

^    ^  ,    J  (defendant), 

an  account  stated.  Across  it  was 

Pleas:  1.  That  defendant  did  not  accept  the  bill  of  ^^J^^^j;;^^^,^ 
exchange  in  the  first  count  mentioned,  in  manner  and  gl^^*' r^ 
form  &C.     Issue  thereon.  don.E.OKverr 

'*  E.Oliver'' 

2.  To  the  second  count :  Non  assumpsit  Issue  thereon,  was  signed  by 

defendant. 

On  the  trial,  before  Erk  J.,  at  the  London  sittings  in     Held,  that 

-__..__-  i/.ii.-i'  •      the  instrument 

last  Trinity  iBrm,  the  followmg  document  was  put  m  might  be  sued 
evidence  by  the  plaintiff.  oHxc^a^e 

drawn  by  H, 

*^  London^  July  17  th,  1851.       ow»er  upon, 
^99  :  15,.  btdXCl. 

Two  months  after  date  I  promise  to  pay  to  Mr.  T.  R.      P®'  ^^  , 

'^  ^  •'  Campbell  C.  J., 

Lloyd  or  order  the  sum  of  ninety  nine  pounds  fifteen  Such  an  instm- 
r  1  .1  ment  would  be 

shillmgs  for  value  received.  good  as  a  bill 

John  Edward  Oliver,  Henry  Oliver.       as  against  the 

ij ...^  •  ^r^^  n  drawer,  even 

•Dirming/iam.  before  accepu 

Across  this  was  written :  "  Accepted,  payable  Spooner,  *°*^®* 
Attwood  8f  Co,,  Bankers,  London.     Edward  Oliver.^ 

It  was  proved  that  "Edward  Oliver^  was  the  signature 
of  the  defendant. 
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VoUnuXViii.       It  was  objected,  for  the  defendant,  that  this  document 
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'        was  not  a  bill  of  exchange.     The  learned  Judge  was  of 

^^^^        opinion  that  it  might  be  declared  upon  as  such,  and 

Oliver.       directed  a  verdict  for  the  plaintiff,  leave  being  reserved 

to  move  to  enter  a  verdict  for  the  defendant 


J.  Gray  now  moved  accordingly.  In  Edis  v.  Bury  {a) 
a  document  like  this  was  held  to  be  not  a  bill  of 
exchange  but  a  promissory  note.  [Ix>rd  Campbell  C.  J. 
What  the  Court  there  held  was  that  it  might  be  treated 
as  a  promissory  note,  if  the  holder  chose.]  LUtledale  J. 
there  said  that  it  could  not  be  a  bill  of  exchange.  [Lord 
Campbell  C.  J.  The  document  here  says,  in  effect,  I 
will  pay  if  the  party  to  whom  ihij  is  addressed  does  not 
accept,  or  if  he  does  not  pay  after  he  has  accepted.  It 
is  a  bill  of  exchange  containing  that  additional  promise 
to  the  payee.]  There  are  no  words  of  request;  it 
cannot  be  said  that  merely  putting  John  Edward  Olivers 
name  at  the  bottom  of  the  document  is  a  request  to  him 
by  the  maker  of  the  instrument  to  pay.  [Lord  Campbell 
C.  J.  I  do  not  see  what  else  it  can  mean.  Cromptan  J. 
The  acceptance,  at  all  events,  shews  the  meaning  of 
John  Edward  Oliver's  name  being  at  the  bottom  of 
the  instrument]  Even  if  that  were  so,  the  instrument 
could  not  be  a  bill  of  exchange,  or  anything  but  a 
promissory  note,  until  it  had  been  accepted;  but  the 
declaration  treats  it  as  if  it  were  a  bill  of  exchange  at 
the  time  of  the  making. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
instrument,  even  before  acceptance,  might  be  treated  as 
a  bill  of  exchange  as  against  Henry  Oliver,  the  drawer. 

(a)  6  B.  ^C,  433. 
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As  against  the  defendant  it  is  clearly  a  bill  of  exchange.  Qneen^t  Bench, 

It  is  directed  to  John  Edward  Oliver  ;  that  must  mean   ' 

that  John  Edward  Oliver  is  requested  to  pay  the  sum  Lloyd 
mentioned  at  two  months  after  date,  although  there  are  Olivkr. 
no  express  words  of  request  The  words  "I  promise 
to  pay"  need  not  be  rejected ;  they  are  to  be  considered 
as  an  expression  of  what  otherwise  would  be  implied, 
namely,  that  the  maker  will  pay  if  the  acceptor  do  not. 
The  instrument  is  ambiguous,  and  might,  no  doubt,  if 
the  plaintiff  chose,  be  treated  as  a  promissory  note. 
That  is  the  effect  of  the  decision  in  Edis  v.  Bury  (a), 

Erle  J.  As  against  the  defendant,  this  instrument 
is  clearly  a  bill  of  exchange.  We  must  construe  the 
language  of  it  according  to  known  mercantile  usage.  It 
has  always  been  the  custom,  in  drawing  bills  of  exchange, 
to  place  the  name  of  the  party  to  whom  the  bill  is 
directed  in  that  part  of  the  instrument  where,  in  the 
present  case,  the  name  of  John  Edward  Oliver ,  the 
defendant,  is  placed.  According  to  the  same  rule,  the 
word  "accepted,"  followed  by  a  signature,  as  in  the 
present  instrument,  implies  acceptance  of  the  bill  by  the 
party  signing.  I  recollect  that  it  was  proved  at  the 
trial  that  the  instrument  had  never  been  out  of  the 
hands  of  the  parties  to  it  until  it  was  in  its  present  form: 
so  that  it  never  could  have  been  simply  a  promissory 
note,  as  has  been  suggested.  It  is  not  unjust  to  pre- 
sume that  it  was  drawn  in  this  form  for  the  purpose  of 
suing  upon  it  either  as  a  promissory  note  or  as  a  bill  of 
exchange. 

Crompton  J.     The  instrument  contains,  in  my  opi- 

(a)  6  B.^  a  433. 
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Lloyd 

V. 


VohimeXVllL  nion,  a  clear  direction  to  John  Edutard  Oliver  to  pay, 
J  852.  »   •'' 

and  a  clear  acceptance  by  him.     It  is,  therefore,  a  bill 

of  exchange.     But  it  has  been  decided,  and  it  is  most 

important  that  the  decision  should  not  be  impeached, 

that  equivocal  instruments  of  this  kind,  possessing  the 

character  both  of  promissory  notes  and  of  bills  of  exchange, 

may  be  treated  as  either. 

Rule  refused  {a\ 


(a)  Witfhtmam  J.  was  absent. 


Tmuday, 
May  4tb. 


Wilson  against  Eden  and  others. 


hirwin'm^de    ItK^  ^^^^  ^^  ^^^  Master  of  the  Rolls,  the  following 

in  1815,  bat  case  was  stated  for  the  opinion  of  this  Court  (a), 

confirmed  by  a  ^  ^ 

codicilini84i        Sir  Robert  Johnson  Eden,  late  of  Windlestone  in  the 

(secstat.  1  Tic/.  /.   ^      ,  i    i  i  i         i  i-  i      i   i  •        mi 

c.  26. «.  34.),    county  oi  Durham,  duly  made  and  published  his  will, 

after  directing 
payment  of  his 

debts  and  funeral  and  testamentary  ezpences,  and  giving  certain  annaitics,  with  which  he 
charged  his  real  estate,  and  certain  legacies,  bequeathed  **  all  the  rest,  residue  and  remain- 
der *'  of  his  '*  personal  estate,  goods,  and  chattels,  whatsoever  and  wheresoerer,**  to  his 
brother  AT.  "  absolutely,  to  and  for  his  own  use  and  benefit.'*  He  then  devised  as  follows: 
"  I  give  and  devise  all  and  singular  my  manors  or  lordships,  rectories,  advowsons,  messuages, 
lands,  tenements,  tithes  and  hereditaments,  situate,  lying,  arising  or  being  at  or  near**  &c.» 
in  the  county,  &c. ,  "  and  a  parcel  of  land  purchased  by  me  '*  of  M.  L.  at  &c ,  in  the 
county,  &c.,  "and  all  other  my  real  estates  in  the  said  counties  of*  &c.  *'  and  elsewhere  in 
Great  Britain,  and  all  my  estate  and  interest  therein.'*  to  trustees,  to  hold  the  same  (sub- 
ject to  the  said  annuities)  to  the  use  of  his  said  brother  M.  for  life,  remainder  to  the  issue 
of  the  said  AT.  in  tail  male ;  in  default  of  such  issue,  to  W,  E.  and  his  heirs. 

At  the  time  of  making  his  will,  and  at  his  decease,  testator  was  possessed  of  freehold 
estates  in  both  the  said  counties,  and  of  lands  held  under  certain  church  leases  in  one  of 
them,  which  had  been,  according  to  the  usual  practice  of  the  lessors,  renewed  every  seven 
years.  These  leaseholds  were  distinct  from,  but  near,  and,  in  some  places,  contiguous  to,  the 
freeholds ;  some  of  them  were  let  and  occupied  with  the  freeholds,  at  undivided  yearly  rents. 
Cottages,  ornamental  and  otherwise,  were  built  upon  part;  and  on  part  were  buildings 
occupied  by  labourers  employed  upon  the  freehold  estates. 

Held,  that,  under  stat.  I'W.  4  &  I  Vict.  c.  26.  «.26.,  the  leasehold  esUtes  in  question 
passed  under  the  general  devise  of  the  realty ;  there  being  no  contrary  intention  apparent 
on  the  will. 

(a)  The  same  case  had  been  previously  sent  for  the  opinion  of  the  Court 
of  Exchequer.  See  WiUon  v.  Eden,  11  Beav.  237.  253;  and  Wihon.  v. 
EdtK,  5  Exch,  752. 
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dated  14th  April  1815;   and,  after  directing  the  pay-  Queen^a  Bench. 

ment  of  all  his  debts,  funeral  and  testamentary  expences,  [___ 

and  after  giving  certain  annuities  (with  the  payment  of  Wilson. 
which  he  charged  his  real  estates),  and  after  giving  Eden. 
certain  legacies,  he  thereby  gave  and  bequeathed  as 
follows:  "I  give  and  bequeath  all  the  rest,  residue,  and 
remainder  of  my  personal  estate,  goods,  and  chattels, 
whatsoever  and  wheresoever,  after  and  subject  to  the 
payment  of  my  just  debts,  funeral  and  testamentary 
expences  and  the  said  legacies  and  bequests  (except  the 
said  annuities)  hereinbefore  by  me  given  as  aforesaid, 
and  all  my  estate  and  interest  therein,  unto  my  brother. 
Morion  John  Davison  Esq.,  late  Morton  John  Eden^ 
absolutely,  to  and  for  his  own  use  and  benefit**  And 
the  said  testator  gave  and  devised  as  follows :  '^  I  give 
and  devise  all  and  singular  my  manors  or  lordships, 
rectories,  advowsons,  messuages,  lands,  tenements,  tithes 
and  hereditaments,  situate,  lying,  arising  or  being  at  or 
near  ffindlestone.  West  Auckland^  St.  Helenas  Auckland^ 
and  Bishop^s  Auckland,  in  the  county  of  Durham  or  in 
the  city  of  Durham,  and  Brignal  in  the  county  of  York, 
and  a  parcel  of  land  purchased  by  me  of  the  late  Mrs. 
Mary  Lamhton  at  Romanby,  near  North  Allerton,  in  the 
North  Riding  of  the  county  of  York,  and  all  other  my 
real  estates  in  the  said  counties  of  Durham  and  York, 
and  elsewhere  in  Cfreat  Britain,  and  all  my  estate  and 
interest  therein,  unto  Robert  Eden  Duncombe  Shafto,  of 
Whitworth,  in  the  county  of  Durham,  Esq.,  William 
Nesjield,  of  Brancepeth,  in  the  county  of  Durham,  Clerk, 
and  Thomas  Hopper,  of  the  city  of  Durham,  Esq.,  and 
their  heirs,  subject  to  the  said  annuities  so  given  and 
devised  as  aforesaid;  to  hold  the  same  unto  the  said 
R.  E.  D.  Shafto,  W.  Nesjield,  and  T.  Hopper,  and  their 
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VciunuXVIlI.  heirs,  subject  as  aforesaid,  to  and  for  the  several  uses, 

upon  the  trusts,  and  to  and  for  the  intents  and  purposes, 

Wilson.  ^n^j  under  and  subject  to  the  powers,  provisoes,  decla- 
Eden.  rations  and  limitations,  hereinafter  limited,  declared 
or  expressed  of  and  concerning  the  same,  that  is  to  say : 
To  the  use  of  mj  said  brother,  the  said  Morton  John 
Davison^  and*  his  assigns,  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  or  for  any  manner 
of  waste :  And,  from  and  immediately  after  the  determi- 
nation of  that  estate  by  forfeiture  or  otherwise  in  his 
lifetime,  then  to  the  use  of  the  said  i?.  E.  D.  Shqflo, 
W.  Nesfield  and  T.  Hopper,  and  their  heirs,  during  the 
life  of  the  said  Morton  John  Davison,  upon  trust  to 
support  and  preserve  the  contingent  uses  and  estates 
hereinafter  limited  from  being  defeated  or  destroyed, 
and  for  that  purpose  to  make  entries  and  bring  actions, 
as  occasion  shall  require ;  but  nevertheless  to  permit 
and  suffer  the  said  Morton  John  Davison  and  his  assigns, 
during  his  life,  to  receive  and  take  the  rents,  issues,  and 
profits  of  the  said  hereditaments  and  premises,  to  and 
for  his  or  their  own  use  and  benefit :  And,  from  and 
immediately  afler  his  decease,  to  the  use  of  the  first  son 
of  the  said  Morton  John  Davison,  lawfully  begotten,  and 
of  the  heirs  male  of  the  body  of  such  first  son  lawfully 
issuing ;  and,  for  default  of  such  issue,  to  the  use  of  the 
second,  third,  fourth,  and  all  and  every  other  the  son 
and  sons  of  the  said  Morton  John  Davison,  lawfully  to  be 
begotten,  severally,  successively,  and  in  remainder,  one 
after  another,  as  they  shall  be  in  seniority  of  age  and 
priority  of  birth,  and  of  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  son 
and  sons  lawfully  issuing,  the  elder  of  such  sons,  and  the 
heirs  male  of  his  body,  being  always  to  be  preferred  and 
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take  before  the  younger  of  such  sons  and  the  heirs  male  Qmmii**  Bene 

of  his  and  their  body  and  bodies :   And,  in  default  of  '__ 

such  issue,  to  the  use  of  Sir  William  Eden,  Bart,  his      ^ilbon. 
heirs  and  assigns  for  ever."     And   the   said  testator       ^"'• 
thereby  constituted  and  appointed  the  said  Morton  John 
Damson  executor  of  his  said  will. 

The  testator  afterwards  signed  and  published  a  testa- 
mentary paper,  bearing  date  the  9th  March  1835,  pur* 
porting  to  be  a  codicil  to  his  said  will,  and  containing 
certain  additions  tOy  and  alterations  of,  the  annuities 
bequeathed  by  his  said  will,  but  not  in  any  other  manner 
affecting  such  will. 

Morton  John  Davison,  the  brother  of  the  testator  and 
the  sole  executor  named  in  the  will,  died  on  the  28th  June 
1841,  in  the  lifetime  of  the  said  testator,  and  without 
ever  having  had  any  issue ;  and,  after  his  death,  the 
testator  duly  signed  and  published  another  codicil  to 
his  said  will,  in  the  words  and  figures  following: — 
**  This  is  a  codicil  to  the  last  will  and  testament  of  me. 
Sir  Robert  Johnson  Eden,  of  Windlestone,  in  the  county 
of  Durham,  Bart,  which  will  is  dated  the  I4th  day  of 
April  1815.  Whereas,  by  my  said  will,  I  appointed  as 
the  executor  thereof  my  late  only  brother  Morton  John 
Damson  Esq.,  who  died  on  the  28th  day  of  June  last: 
Now  I  do,  by  this  codicil,  appoint  my  nephew  John 
Methold  Esq.  the  sole  executor  of  my  said  will :  And  I 
hereby  ratify,  confirm,  and  republish  my  said  will  As 
witness  my  hand,  this  10th  day  of  July,  18*41.  Robert 
Johnson  EdenJ*     (Then  followed  the  attestation.) 

The  said  John  Methold  afterwards  took  the  name  of 
Eden,  instead  of  Methold. 

The  testator  died  on  the  3d  September  1844,  without 
having  revoked  or  altered  his  said  will,  except  so  iar  as 

VOL.   XVnL    M.    8.  2   K 
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Vo/mrnexviii.  the  Same  was  altered  by  the  said  codicils  thereto,  and 

"'•        without  having  revoked  or  altered  the  said  codiciI%  or 

HViLsoN.      either  of  them.     And  the  said  will  and  codicils  have 

Eden.       ^ce  been  duly  proved   by  the  sidd  John  JEden,  the 

executor  thereo£ 

The  testator  was,  at  the  time  of  his  death,  possessed 
of  several  leasehold  estates  in  the  townships  of  Marring- 
tan  and  ABddksioney  both  now  in  the  parish  of  Merrinj^ 
ton  in  the  county  of  Durham,  held  under  various  leases 
from  the  Dean  and  Chapter  of  Durham  for  terms  of 
twenty  one  years  respectively,  a  part  of  which  leasehold 
estates  was  acquired  by  the  testator^s  &ther,  in  the  year 
1772,  and  the  remaining  portions  thereof  had  been 
acquired  by  his  said  father  or  himself  at  various  times 
since.  (The  case  then  set  out  the  dates  of  the  several 
purchases.)  And  the  Dean  and  Chapter  of  Durham 
have  hitherto  renewed  the  leases  under  which  the  said 
estates  were  held  at  the  end  of  every  seven  years, 
according  to  their  usual  custom  with  respect  to  pro- 
perty held  under  leases  from  them;  but  the  leases 
contained  no  covenant  on  their  part  to  do  so. 

In  the  year  1833  the  Dean  and  Chapter  of  Durham 
demised  the  coal  mines  under  the  said  leasehold  estates, 
and  other  adjoining  lands,  with  power  to  erect  cottages 
and  make  a  railway:  and  several  cottages  have  accord- 
ingly been  erected,  and  a  railway  made  through  part  of 
the  said  leasehold  estates.  The  testator  was  not,  at  the 
time  of  his  death,  possessed  of  or  entitled  to  any  lease- 
hold estates  for  years,  except  in  the  townships  of 
Merrington  and  Middlestone, 

The  township  of  Middkstone  was  heretofore  in  the 
parish  of  St.  Andrew  Auckland,  but  was,  on  the  26th 
April  1845,  annexed  to  the  said  parish  of  Merrington^ 
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The  parish  of  Merrington  is  intersected  by  a  high  Quten*9  Bench. 

ridge  of  hills,  ranging  east  and  west,  upon  the  summit  ' 

of  which  the   church  and  village  of  Merrington  are      Wilbon. 
situated;  and  the  greater  portion  of  the  said  leasehold        ^^*'- 
estates  (to  the  extent  of  539  acres  or  thereabouts)  lie  to 
the  south  of  the  said  ridge,  and  extend  to  and  (for  about 
2050  yards)  abut  on  the  northern  boundary  of  the  free- 
hold manor  and  estate  of  the  testator,  in  the  township 
of  fVtndkstone^  heretofore  in  the  parish  of  St.  Andrew 
Auckland^  but  now  forming  part  of  the  new  parish  of 
Counden^  which  was  made  a  parish  in  the  year  1842, 
and  adjoin  the  said  freehold  estate  of  Windlestone^  but 
are  in  part  separated  therefrom  by  a  turnpike  road>  and 
in  part  by  the  ordinary  hedges  of  the  country,  through 
which  are  necessary  communications  for  those  tenants 
who  hold  both  freehold  and  leasehold  in  the  same  farm ; 
and  in  some  instances  the  leaseholds  were  let  and  occu- 
pied with  the  said  freeholds,  at  undivided  yearly  rents. 

The  said  leasehold  estates  are  not  intermixed  with,  or 
surrounded  by,  the  freehold  lands  of  the  said  testator  at 
Windlestone  ;  but,  with  the  exception  of  one  plot,  con- 
taining  about  18  acres,  they  lie  together,  and  part  of  them 
are  about  a  quarter  of  a  mile  from  the  mansion  of 
WbuUestone;  but  the  turnpike  road  between  Bishop^s 
Auckland  and  Rushyford  lies  between  them  and  the 
said  mansion.  The  remainder  of  the  said  leasehold 
estates,  containing  about  72  acres,  lie  on  the  northern 
side  of  the  aforesaid  ridge,  and  about  two  miles  from 
the  said  testator's  freehold  mansion  and  estate  at  Wmd- 
lesUme. 

The  testator  was,  at  the  respective  dates  of  making 
hb  will  and  of  his  death,  seised  of  or  entitled  to  not 
only  the  ssud  freehold  manor  and  ejstate  of  Wtndkstone 
2  K  2 
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VghmuXViii.  (which  compriflcs  the  whole  township  of  Wiadlaiom^ 
'^*^'  and  contains  1182  acres  2  roods  29  perches^  hot  also 
WiLMm  ^^^  closes  of  fireehdd  land  immediately  adjoining  the 
EoBN.  g|ud  ffbuUestoMe  estate,  and  situate  in  the  towndiip  of 
Caumkn,  and  containing  together  about  16  acres,  and  the 
freehold  tithes  thereof:  and  also  some  detached  pcntions 
of  freehold  lands  in  the  said  township  of  Merringtxm^  and 
contiuning  together  about  106  acres;  and  the  freehold 
tithes  of  parts  of  the  said  leasehold  estates  in  Merringitm 
and  Middkstone;  an  estate  in  the  township  of  JFut 
Auckland,  chiefly  freehold  and  copyhold,  with  the  free- 
hold tithes  thereof;  and  two  leases  for  lives,  containing 
together  1162  acrca  or  thereabouts;  and  freehold  lands 
in  the  township  of  Saint  Helen's  Auckland,  containing 
381  acres  or  thereabouts ;  of  two  freehold  fields,  con- 
taining together  about  19  acres,  in  the  township  of 
Bondgate  in  Auckland;  and  of  a  freehold  messuage  in 
the  city  of  Durham :  but  which  said  freehold  fields  and 
messuage  were  afterwards  sold  by  the  testator  in  his 
lifetime. 

The  said  freehold  mansion  and  estate  of  fFtndlestane 
have  been  in  the  possession,  and  the  residence,  of  the 
family  of  the  said  testator  for  upwards  of  one  hundred 
years ;  and  there  are  several  cottages  (some  of  which 
are  ornamental)  and  other  buildings  standing  upon  that 
part  of  the  said  leasehold  estates  which  is  nearest  the 
said  mansion ;  and  which  buildings,  consisting  of  three 
cottages  called  Well  Houses,  were,  in  the  lifetime  of 
the  testator,  occupied  by  persons  employed  about  the 
said  mansion  and  estate  at  Windlestone;  and  the  said 
testator,  during  his  life,  expended  upwards  of  40,000/. 
in  rebuilding  or  restoring  the  said  mansion  and  premises. 
On  the  20th  February  1845,  Eleanor  Wilson,  one  of 
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the  sisters  and  next  to  kin  of  the  said  testator,  filed  her  Qwen^s  Bench 

1852 
bill  in  the  Court  of  Chancery  against  John  Eden,  the  ' 

executor  of  the  testator,  and  the  said  Sir  fV.  Eden  and      '*^'^«>n 

others,  praying  (amongst  other  things)  that  it  might  be       -Eden. 

declared  that  the  said  testator  died  intestate  as  to  his 

leasehold  estates,  and  that  an  account  might  be  taken  of 

the  same  and  of  the  rents  and  profits  thereof,  &c. 

The  case  then  stated  that,  on  the  cause  being  tried 
before  the  Master  of  the  Rolls,  his  Lordship  directed  a 
case  to  be  sent  to  this  Court,  submitting  the  following 
question  for  their  opinion : 

Whether  the  leasehold  estates,  of  which  the  testator, 
Sir  Robert  Johnson  Eden,  died  possessed,  passed  under 
the  devise  in  his  will  of  all  and  singular  his  manors  or 
lordships,  rectories,  advowsons,  messuages,  lands,  tene- 
ments, tithes  and  hereditaments,  situate,  lying,  and 
arising,  or  being  at  or  near  fVindlestone,  West  Auckland, 
St.  Helenas  Auckland,  and  Bishop^s  Auckland,  in  the 
county  of  Durham  or  in  the  city  of  Durham,  and 
Brignal,  in  the  county  of  York,  and  all  other  his  real 
estates  in  the  said  counties  of  York  and  Durham,  and 
elsewhere  in  Great  Britain,  and  all  his  estate  and 
interest  therein. 

The  will  and  codicils  of  the  said  testator  were  to  form 
part  of  the  case. 

Sir  Fitzroy  Kelly,  for  the  plaintiff.  The  question  for 
the  Court  is,  whether  the  leasehold  estates  passed  to  the 
trustees  under  the  devise  of  the  realty,  or,  as  the  plaintiff 
contends,  to  the  testator's  brother  under  the  previous 
bequest  of  the  personalty.  That  question  raises  three 
points:  first,  how  the  leaseholds  would  have  passed  before 
slat  7  fF.  4  &  1  Vict.  c.  26. ;  secondly,  whether,  the  will 
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FoimmtXVJJL  having  been  revived  and  brougbt  within  the  scope  of 
that  Act,  under  sect  34,  by  the  codicil  in  1841 ,  the 


Wilson      description  of  the  realty  in  the  will  is  such  a  description 
Edbn.       ag  ig  intended  by  sect  26 ;   thirdly,  whether,  if  it  be, 
the  proviso  in  that  section,  with  respect  to  a  contrary 
intention  appearing  by  the  will,  applies  here. 

As  to  the  first  point :  it  was  laid  down  in  Rose  ▼. 
Bartlett  (a)  that,  '*  if  a  man  hath  lands  in  fee  and  lands 
for  years,  and  deviseth  all  his  lands  and  tenements,  the 
fee  simple  lands  pass  only,  and  not  the  lease  for  years : 
and  if  a  man  hath  a  lease  for  years  and  no  fee  simple, 
and  deviseth  all  his  lands  and  tenements,  the  lease  for 
years  passeth,  for  otherwise  the  will  should  be  merely 
void.*'  And  this  rule  has  been  recognized  and  acted  upon 
up  to  the  passing  of  stat  7  ^  4  &  1  Vict.  c.  26.  The 
leaseholds  in  the  present  case,  therefore,  would  not  have 
passed,  the  testator  having  also  freehold  lands  to  which 
the  description  would  apply.  In  Thompson  v.  Lady 
Lawley  {b)  the  Court  decided  according  to  the  rule  laid 
down  in  Rose  v.  Bartlett  (a).  Addis  v.  Clement (c)^  Lane 
V.  Earl  Stanhope  (d).  Day  v.  Triy  (e)  and  Lottther  v. 
Cavendish  {g)  will  probably  be  cited  on  the  other  side. 
But  in  all  those  cases,  as  Heath  J.,  with  reference  to  the 
two  first,  observed  in  Thompson  v.  Lady  Lawley  {h^  there 
were  special  circumstances  firom  which  the  intention  of 
the  testator  that  the  personalty  should  pass  under  the 
general  devise  could  be  collected.  In  Addis  y,  Clement  (c) 
the  testator  devised  all  his  lands  which  he  was  seised  or 
^*  possessed  of,  or  any  ways  interested  in ;"  and  this  last 

(a)  Cro.  Car.  292.  (6)  2  Bo9.  §•  P.  303. 

(c)  2  P.  Wms.  456.  (rf)  6  T.  R.  345. 

(e)  I  P.  irms.  286.  (g)  Amb.  366.  5.  C,  more  fully,  1  Eden,99. 

(A)  2  Bo».  ^P,  318. 
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Edlm. 
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description  was  held  to  refer  to  the  leaseholds.     In  Lane  Qw«»'*  Be^h. 

1852 
V.  Lord  Stanhope  {a)  and  Lowther  v.  Cavendish  (b)  the  - 

word  "  farms,"  and  the  words  "  lands,  tenements," 
"mines'*  and  "rents,"  were  respectively  held,  in  the 
particular  cases,  to  indicate  leasehold  property.  In 
Day  V.  Trig{c\  where  the  testator  devised  "alP  his 
*^  freehold  houses,**  he  had  none  but  leasehold  pro- 
perty ;  so  that  the  second  part  of  the  rule  in  Rose  v. 
Bartlett(d)  applied.  In  the  present  case  not  only  is 
there  nothing,  in  this  devise,  to  indicate  an  intention 
that  the  leaseholds  should  pass  under  it,  but  a  marked 
separation  and  distinction  is  made,  in  the  other  parts 
of  the  will,  between  the  two  descriptions  of  pro- 
perty, which  are  settled  in  two  different  ways.  Arkell 
V.  Fletcher {e)  is  directly  in  point  for  the  plaintiff;  and 
Pistol  V.  Riccardson(ff)  is  an  authority  to  the  same 
effect. 

As  to  the  second  point :  stat.  7  ^.  4  &  1  Vict.  c.  26.  s.  26. 
enacts  that  "  a  devise  of  the  land  of  the  testator,  or  of 
the  land  of  the  testator  in  any  place  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner,  and  any  other  general 
devise  which  would  describe  a  customary,  copyhold,  or 
leasehold  estate  if  the  testator  had  no  freehold  estate 
which  could  be  described  by  it,  shall  be  construed  to 
include  the  customary,  copyhold,  and  leasehold  estates 
of  the  testator,  or  his  customary,  copyhold,  and  leasehold 
estates,  or  any  of  them,  to  which  such  description  shall 
extend,  as  the  case  may  be,  as  well  as  freehold  estates, 

(a)  6  T.  R.  345.  (b)  Amb.  356.  S.  C.  1  Eden,  99. 

(c)    1  P.fffiM.286.  (d)  Cro,  Cm-.  292. 

(«)   10  Sim.  299.  (^)  2  P.  Wmg,  459.  (note  (I) ). 
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Volume  XVI I L  unlesB  a  contrary  intention  shall  appear  by  the  wilL* 

^^^^-       But  that  section  applies  only  to  cases  where  there  is  but 

Wilson      one  general  devise  of  the  landed  property,  not  where,  in 

Edbm.        addition  to  such  devise,  the  real  property  and  the  persooal 

properly  are  expressly  left  to  different  persons.    Here, 

moreover,  in  the  very  devise  in  question,  the  words  "and 

all  other  my  real  estates"  &c.  define  the  character  of  the 

property  devised,  and  prevent  the  description  firom  being 

such  as  would  describe  a  leasehold  estate  if  there  were 

no  freehold  to  which  it  was  applicable.     [Lord  Campbell 

C.  J.     I  do  not  think  it  is  clear  that  the  words  "  real 

estates"  might  not  apply  to  leaseholda] 

As  to  the  third  point:  the  will  itself  clearly  shews  an 
intention  that  the  leaseholds  shall  not  pass  under  the 
general  devise,  and  therefore  the  proviso  at  the  end  of 
sect.  26  applies.  In  the  first  place,  the  testator  begins 
by  leaving  all  his  personal  estate,  after  payment  of  his 
debts  and  funeral  expences,  to  his  brother,  in  terms 
so  distinct  and  technical  that  they  must  rebut  any 
inference  of  a  contrary  intention  which  might  possibly 
be  drawn  from  the  terms  of  the  subsequent  devise.  In 
Davis  V.  Gibbs  (a)  a  ilistinct  bequest  of  this  kind  was 
held  to  afford  a  strong  presumption  against  such  a  con- 
struction of  another  part  of  the  will  as  would  alter  the 
disposition  of  part  of  the  personal  property.  The 
language  of  the  will  here  shews  that  it  was  framed  by  some 
person  thoroughly  acquainted  with  the  effect  of  legal 
phrases ;  and,  if  he  had  intended  to  pass  the  leaseholds 
under  the  devise  of  the  realty,  he  would  have  used  clear 
and  unmistakeable  words  of  conveyance  to  that  effect 

(a)  3  P.  fVmi.  26. 
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Here,  moreover,  if  the  leaseholds  were  held  to  pass  under  Qneen*t  Bench. 

1852 
the  general  devise,  the  consequence  would  be,  that  the  1_ 

first  tenant  in  tail  would  take  an  estate  tail  in  the  free-       Woson 

holds,  and  would  take  the  interest  in  the  leaseholds        ^"*''- 

absolutely.     The   words  of  limitation  are  clearly  not 

intended  to  effect  this.     They  are  applicable  to  freehold 

property  only.  And  the  real  estates  are  made  subject  to  the 

payment  of  certain  annuities,  which  is  a  strong  argument 

that  the  freehold  lands  only  are  meant.     Further,  the 

situation  of  all  the  freehold  estates  is  expressly  described 

in  the  devise;   but  the  leaseholds,  which   are  in  the 

parish  of  Merrington^   and  distinct  from  the  freehold 

property  at  WindlesUme  and  elsewhere,  are  not  described 

at  all.     It  is  highly  improbable  that,  if  the  testator  had 

intended  the  leaseholds  to  pass  with  the  other  landed 

property,  he  would  not  have  described  them  as  explicitly 

as  the  other  portions  of  his  estates. 

Malins,  contr^  was  not  called  on. 

Lord  Campbell  C.  J.  I  have  read  most  carefrilly 
the  case  submitted  to  us,  as  well  as  the  judgment  of 
Lord  Langdale  (a)  and  of  the  Court  of  Exchequer  (b) ; 
and  I  have  heanl  with  great  pleasure  the  able  alignment 
on  behalf  of  the  plaintiff:  but,  as  we  entertain  no  doubt 
as  to  the  construction  of  the  will,  I  do  not  think  it  is 
necessary  that  we  should  hear  the  argument  on  the 
other  side. 

I  concur  entirely  in  the  decision  of  the  Court  of 
Exchequer,   and   in   the  reasons  which  are  given  by 

(a)  See  Wiison  ▼.  Efen  11  Beav.  237.  247. 

(b)  See  mf§om  v.  Eden,  5  Exch,  752.  765. 
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Vchmixrin.  them  for  that  decision.     I  express  no  opinion  as   to 
'       what  would  have  been  the  e£Pect  of  the  devise  in  qaes- 


W1L8ON  tiojj  befo,^  ji,e  passing  of  stat  7  »".  4  &  1  Vict  c.  26. ;  but 
Edbv.  X  am  clearly  of  opinion,  though  with  most  sincere  respect 
for  the  judgment  of  Ix>rd  Langdaky  that,  under  sect.  26 
of  that  Act,  the  leaseholds  pass  under  the  general  devise 
of  the  realty.  That  section  enacts  **  that  a  devise  of  the 
land  of  the  testator,  or  of  the  land  of  the  testator  in  any 
place  or  in  the  occupation  &C.''  (His  Lordship  here  read 
the  whole  clause,  for  which  see  p.  483,  ante.)  Now 
here  we  have  a  devise  of  the  land  of  the  testatcnr, 
in  a  place,  most  distinctly  set  out.  He  devises  all 
<*  my  manors  or  lordships,  rectories,  advowsons,  mes- 
suages, lands,  tenements^  tithes  and  hereditaments, 
situate,  lying,  arising  or  being  at  or  near  WimdleMtmey 
West  Auckland^  8L  Helenas  Auckland^  and  Bishap^s 
Auckland,  in  the  county  of  Durham  or  in  the  city 
of  Durham,  and  Brignal,  in  the  county  of  York,  and 
a  parcel  of  land  purchased  by  me  of  the  late  Mrs.  Mary 
Lambton  at  Romanby,  near  North  AUerton,  in  the  North 
Riding  of  the  county  of  YorkJ*  It  seems  admitted  that, 
if  this  had  been  the  whole  demise,  it  would  have  come 
within  the  operation  of  sect.  26.  Then  is  it,  as  has 
been  contended,  taken  out  of  the  operation  of  that 
section  by  the  subsequent  words  **  and  all  other  my  real 
estates  in  the  said  counties  of  Durham  and  York,  and 
elsewhere  in  Chreat  Britain,  and  all  my  estate  and 
interest  therein"?  I  cannot  see  how  this  latter  part  of 
this  devise  a£Pects  in  any  way  the  first  part,  or  prevents 
it  from  being  a  devise  of  the  lands  of  the  testator  in  a 
particular  place. 

But  it  is  further  contended,  that  the  leaseholds  do 
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not  pass  under  this  devise,  because  a  contrary  intention  Q«eefi*t  J 
appears  by  the  will.  Now,  in  examining  whether  there  ^^^' 
be  such  a  contrary  intention,  I  consider  that  we  are  Wil» 
not  to  look  to  any  technicalities,  but  to  form  our  con-  Edbi 
elusion  from  the  general  language  of  the  will,  looking 
at  all  such  facts  as  may  fairly  be  taken  into  consideration 
in  construing  it  Before  the  passing  of  stat  7  W.  4c 
&  1  Vict  c.  26.  the  leaseholds  would  not  have  passed 
under  such  a  devise  as  this,  unless  the  will  shewed 
elsewhere  a  clear  intention  that  they  should  do  so;  but, 
since  the  Act,  a  contrary  intention  must  be  positively 
shewn,  in  order  to  prevent  them  from  so  passing.  I 
can  see  no  such  contrary  intention  here.  I  think  the 
testator  clearly  did  intend  that  the  leaseholds  should 
pass.  There  is  no  incompatibility  in  this;  for  the 
leaseholds  had  been  long  in  the  possession  of  the  same 
family,  and  were  probably  considered  to  form  part  of 
one  and  the  same  estate  with  the  freeholds.  It  has  been 
argued  that  great  inconvenience  would  result  from  the 
first  tenant  in  tail  taking  an  absolute  interest  in  the 
leasehold ;  but  he  takes,  substantially,  the  same  interest 
in  the  freeholds;  for  he  has  only  to  execute  a  disen- 
tailing deed  to  acquire  precisely  the  same  interest  in 
those.  The  argument  for  the  plainti£P  has  failed  to 
convince  me  that  there  is  anything  in  the  will  to  indi- 
cate an  intention  that  the  leaseholds  should  not  pass 
with  the  freeholds;  and,  that  being  so,  I  am  of  opinion 
that,  under  stat.  7  fT.  4  &  1  Vict  c.  26.  s.  26.,  they  do 
so  pass. 

Erle  J.  I  also  have  considered  the  judgment  of  the 
Court  of  Exchequer,  and  am  perfectly  satisfied  with 
it     I  agi  clearly  of  opinion  that  this  devise  is  capable. 
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rttmmxnii.  onder  wees.  »  of  «k.  7  IT.  4  &  1   FitC  e.  ML,  cf 


W. 


hoUi  in  ipyaifjii,  dicseftRy  w3I  | 
^^''  inffrnfion  appocs  hj  the  w3L  I 
jpfgntion;  and,  lookiiig  at  die 
taken  into  iriwiMiig  i  if ii  ■!  in 
of  opmuo  uMC  tte  CeataCor  (fid 
hokb  rimU  pM  widi  die  ficeiiokkL 
of  die  fcrmcr  to  die  htter;  die  milj  of  < 
the  fiKt  tbat  port  of  die  1r»tiohh  w»  let  tqgedier 
with  die  freehold,  tbat  port  wm  osed  fer  the  por- 
poie  of  omomffifii^  die  moiwinii,  iriiidi  stood  upon 
die  fieebold  pmpeitj,  md  that  part  was  occupied  br 
retaineiB  emplojed  upon  the  freehold;  all  theae  cv- 
crnnatanceg  prodoce  a  cooTictioo  in  my  mind  that  the 
leaaeholds  and  die  freeholds  were  considered  hj  the 
testator  as  one  estate,  and  that  he  intended  that  both 
descriptions  of  property  should  pass  together.  It  has 
been  aigned  that  the  form  in  which  the  real  estate  b 
settled  is  inapplicable  to  leaseholds.  No  doobt  it  is^ 
technically  speaking:  hot,  although  we  may  assame,  as 
has  been  sn^ested,  that  the  framer  of  the  will  must 
have  been  aware  that  leaseholds  are  classed  in  law  onder 
personalty,  it  does  not  follow  that  the  testator  adopted 
that  knowledge,  or  that  either  of  them  considered  the 
property  in  question  to  be  leasehold;  they  may  both 
have  thought  that  all  the  estates  were  held  by  the  same 
tenure,  and  have  drawn  and  executed  the  will  in  ac- 
cordance with  that  view.  At  all  events,  I  do  not  think 
that  the  argument  founded  on  the  supposed  legal 
knowledge  of  the  framer  of  the  will  at  all  countervails 
that  inference  of  the  testator's  intention  which  is  to  be 
drawn  from  the   facts  I  have  already  mentioned ;   and 
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those  facts  countervail,  in  my  opinion,   any  technical  Queen*$  Bauk, 

argument  to  the  contrary  as  to  the  construction  of  the  '____ 

will.     I  am  therefore  of  opinion  thai,  under  this  devise,       Wilson 
the  leaseholds  pass  with  the  freeholds.  Edw. 

Cbompton  J.  I  am  of  the  same  opinion.  The  onus 
lies  upon  the  next  of  kin  to  prove  that  the  will  shews 
an  intention  on  the  part  of  the  testator  that  the  lease- 
holds should  not  pass  under  the  devise  of  the  realty. 
That  intention,  in  my  opinion,  has  not  been  shewn. 
We  need  not  enter  upon  the  question  as  to  what  would 
have  been  the  effect  of  this  devise  before  the  passing  of 
Stat.  7  fT.  4  &  1  Vict  c.  26.  The  form  of  the  limitations 
might  then  have  been  a  strong  argument  against  the  lease- 
holds passing.  But,  since  the  Act,  they  will  pass,  unless  a 
contrary  intention  is  positively  shewn.  I  am  of  opinion 
that  the  intention  of  the  testator  was  that  the  leaseholds 
should  pass  with  the  freeholds,  and  that  he  considered 
the  two  as  forming  one  estate.  I  think  that  the  judg- 
ment of  the  Court  of  Exchequer  is  right ;  and  that  our 
certificate  should  be  to  the  same  effect  as  that  which 
has  already  been  sent  by  that  Court  (a). 

The  following  certificate  was  afterwards  sent. 

"  We  have  heard  this  case  aif^ued  by  counsel,  and 
are  of  opinion  that  the  leasehold  estates  of  which  the 
testator,  Sir  Robert  Johnson  JEden^  died  possessed,  passed 
under  the  devise  in  his  will  of  'all  and  singular  my 
manors  or  lordships,  rectories,  advowsons,  messuages, 
lands,  tenements,  tithes  and  hereditaments,  situate, 
lying,  arising   or  being   at  or  near    fVindlestone,   WeH 

(o)    Wiyhtwum  J.  was  abwnt. 
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davits  (a)  (by  the  clerk  to  the  plain  tifis'  attorney)  stated:  Q„ee»'#  Bench. 
"  That  the  acts  of  bankruptcy  on  which  the  said  plaintifis  ^^^^' 
were  respectively  adjudged  bankrupts  were  the  quitting  Cawblu 
this  country  with  intent,  as  it  is  alleged,  to  delay  their  Gboom. 
creditors;  and  the  suflBciency  of  the  petitioning  creditor's 
debt  depends  to  a  great  extent  upon  the  nature  of  the 
communications  which  passed  between  the  said  plainti£P 
Saverio  CasteUi  and  the  petitioning  creditors,  or  between 
him  and  one  Peter  PasquaU^  as  to  the  constitution  and 
dissolution  of  a  firm  in  which  the  plaintifis  had  been 
partners  down  to  the  end  of  the  year  1850;  and  the 
only  persons  who  can  give  conclusive  evidence  upon 
these  points  are  necessarily  the  said  Saverio  CasteUi  and 
Giovanni  Baptista  Guistiniani  themselves :  and  that  both 
the  said  plaintifis  are  material  and  necessary  witnesses 
in  this  action ;  and  this  deponent  is  advised  and  believes 
that  it  will  not  be  safe  to  proceed  to  the  trial  of  thb 
action  without  the  evidence  of  each  of  the  said  plaintiffs. 
And  this  deponent  saith  that  the  said  plaintiff  S.  CasteUi 
is  now  residing  at  Constantinople,  and  that  the  said  plain- 
tiff G.  B.  Guistinini  is  now  at  Leghorn,  where  he  resides 
and  carries  on  his  business :  and  this  deponent  believes 
that  neither  the  said  S.  CasteUi  nor  the  said  G.  B.  Giusti- 
niani  will  be  in  London  in  time  to  attend  the  trial  of  this 
cause.  And  this  deponent  saith  that  this  application  is 
made  bona  fide  and  not  with  intent  to  delay  the  trial" 

Application  was  made  for  commissions  as  above 
to  Crompton  J.  at  chambers,  on  February  23d  in  this 
year.  The  learned  Judge  declined  making  the  order; 
but,  for  the  purpose  of  giving  the  plaintifis  time  to  arrive 

(a)  Sworn  13th  February  1852.  The  ayerments  as  to  the  residence  of 
the  plaintiffs,  the  materiality  of  their  evidence,  and  the  belief  that  they 
would  not  be  in  England  in  time  for  the  trial,  were  repeated  in  an  aiBdaTit 
of  April  16th. 
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rohauXyili.  in  England,  be  directed  the  venue  to  be  changed  from 
Surrey  to  London,  and  the  cause  to  be  tried  by  a  special 


Cawelu  j^Jy  ^^  j(jg  g^|.  gijtinga  {q  the  then  next  Easier  term, 
Gboom.  No  specific  reason,  except  the  distance  of  residence, 
was  assigned  for  the  non-attendance  of  the  plaio- 
tifl& :  but  a  letter  from  their  attorneys  to  those  of  the 
defendant,  set  forth  on  affidavit,  had  these  words:  ''It 
appears  to  us  very  unreasonable  to  expect  that  parties 
abroad,  against  whom  proceedings  of  this  nature  are 
taken,  are  to  be  deprived  of  redress  and  of  the  means  of 
vindicating  themselves  in  the  Courts  of  this  country 
unless  they  consent  to  come  within  the  reach  of  the  very 
parties  whose  hostile  proceedings  have  given  rise  to  the 
mischief  of  which  they  complain.  It  would  amount  to 
a  denial  of  justice  in  the  present  case  if  the  plaintifls' 
evidence  is  to  be  excluded  unless  they  personally  appear 
at  the  trial."  By  an  affidavit  in  opposition  to  the  present 
rule,  the  defendant's  attorney  and  one  of  the  peti- 
tioning creditors  stated  their  belief  that  there  was  no 
ground  for  the  action,  or  for  disputing  the  adjudica- 
tion ;  ''  that  it  will  not  be  safe  for  the  defendant  to  go 
to  trial  in  this  cause  upon  any  evidence  to  be  given 
by  the  said  plaintifls  unless  the  same  be  taken  in  court  in 
the  presence  of  the  jury  and  subject  to  cross  examina- 
tion;  and  that  the  said  plaintifis  have  no  reasonable 
excuse,  to  the  knowledge  or  belief  of  these  deponents^ 
for  not  personally  attending  the  trial  of  this  cause,  nor 
anything  to  prevent  them  from  so  attending  save  their 
fear  of  being  molested  under  their  bankruptcy,  which 
they  are  contesting."  One  of  the  deponents  stated 
that  Castelli  had  absconded  from  London^  where  he  had 
a  place  of  business,  afler  being  served  with  a  notice  in 
bankruptcy  on  deponent's  behalf,  and  for  no  purpose,  as 
deponent  believed,  but  to  avoid  proceedings  threatened 
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by  his  creditors :  and  both  swore  that  they  believed  the  Queeii**  Bench* 

J  852. 
present  application  to  have  been  made  for  delay  only,  *"' 

and  not  bond  fide.  Casteixi 

GaooM. 

Bramwell  and  Karslake  now  shewed  cause.  Con- 
ceding, for  the  sake  of  argument,  that  the  Court  can 
grant  a  commission  to  examine  parties,  like  other 
witnesses,  a  reason  ought  to  be  shewn  for  such  exa- 
mination, which  is  a  departure  from  ordinary  practice. 
[Lord  Campbell  C.  J.  I  should  say  that  the  rule  as  to 
examining  on  interrogatories  ought  to  be  general:  but 
it  would  be  very  inconvenient  if  persons  could  bring 
actions,  and  then  go  abroad  to  avoid  being  examined  in 
Court]  No  ground  appears  on  affidavit  for  the  course 
proposed,  except  that  the  plaintiffs  are  absent,  and 
would  be  inconvenienced  by  having  to  attend.  It 
may  be  inferred  from  the  observations  of  Wightman  J. 
in  Carruthers  v.  Graham  (a)  that  reasons  of  this  kind 
will  not  induce  the  Court  to  order  an  examination 
on  interrogatories  where  the  witness  might  be  ques- 
tioned viva  voce.  Any  difficulty  from  the  length  of 
time  which  would  be  requisite  to  enable  these  parties 
to  attend  was  removed  by  the  order  at  chambers, 

Willesy  contdL  No  reason  is  shewn  on  affidavit 
against  the  proposed  examination.  [Lord  Campbell 
C.  J.  The  onus  lies  on  you,  of  shewing  that  the  com- 
mission is  necessary  to  the  due  administration  of  justice.] 
The  Court  ought  to  allow  such  a  proceeding,  if  the 
parties  have  not  disentitled  themselves  to  it.  [Lord 
Campbell  C.  J.  Is  it  enough  to  shew  simply  that  the 
person   is   out  of  the  jurisdiction   of  the   Court ;    at 

(a)  9  Dowl  p.  C.  947. 
VOL.   XVIIL   N.   S..  2   L 
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VohmeXriiL  Bcubone  for  instance  ?]     When  the  Act,  1  W.  4.  e.  22., 

1852  ' 
*        enabling  Coorts  to  order  examination  upon  interroga- 

Castklli  tories  elsewhere  than  in  Indian  passed,  persons  who 
GftooM.  had  an  interest  could  not  have  given  evidence  in  any 
form ;  and  for  that  reason  parties  could  not  have  been 
examined  on  interrogatories.  WorraU  ▼•  •Timet  (fl)» 
commented  upon  in  2  Taylor  on  Evidence  872  {b)i 
shews  that  the  exclusion  would  have  rested  on  this 
and  no  other  ground.  But,  since  the  disability  of 
interested  persons,  and,  finally,  of  parties  themselves, 
has  been  removed,  by  stats.  3  &  4  f^  4.  c.  42. 
s.  26.,  6  &  7  VicL  c.  85.  $.  1.,  and  14  &  15  Viet. 
c.  99.  f.  2.,  parties,  equally  with  any  other  persons, 
may  be  examined  under  stat  \  JV.  ^.  e.  22.  s.  4. ;  and 
the  enactment  is  of  a  class  in  which  permissive  words 
are  deemed  imperative,  on  the  principle  laid  down  in 
Rex  V.  The  Steward  Sfc.  of  Havering  atte  Bower  (c\  In 
Dye  V.  Bennett  (d)  (where  the  application  was  for  a 
mandamus  to  examine  witnesses  at  Sydney)  Wilde  C.  J. 
said  :  **  Prima  facie,  the  party  is  entitled  to  have  his 
witnesses  examined,  wherever  they  may  happen  to 
reside.  It  is  for  the  party  objecting,  to  shew  some 
ground  of  objection."  Alleged  misconduct  of  the  party 
to  be  examined  (at  least  if  it  be  not  a  misconduct  touch- 
ing the  cause  itself)  is  no  ground  of  objection :  and  the 
allegations  here,  founded  on  the  supjiosed  bankruptcy, 
assume  the  very  point  which  is  in  litigation. 

Lord   Campbell  C.  J.     I  do  not  lay  down  as  a 
general  rule  that  there   may  not  be  a  commission  to 

(a)  7  Bing,  395. 

(b)  l8t  £(/.,  where  Pipe  v.  Steele,  2  Q.  B.  733.,  U  also  referred  to. 

(c)  b  B.  ^  AIL  691.  (<0  9  Com.  B.  281. 


XV.   VICTORIA.  495 

examine  parties  abroad  on  their  own  behalf.     But  it  lies  Queen's  Bench. 
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upon  them  to  shew  that  such  a  commission  would  be ;__ 

conducive  to  the  due  administration  of  justice :  it  is  not      ^'astelli 
enough  to  represent  merely  that  they  are  living  out  of      Groom. 
the  jurisdiction  of  the  Court.     If  an  examination  abroad 
were   granted   on   such   terms,  the   mischief  evidently 
follows,  that  recourse  would  constantly  be  had  to  this 
practice  by  parties  commencing  suits  and  not  wishing  to 
be  examined  in  Court.     Nothing  more  would  be  neces- 
sary in  such  a  case  than  to  sail  across  the  Channel.    The 
words  "  it  shall    be   lawful"  are  often  obligatory :    but 
Mr.  fFilles  contends  only  that  the  commission  should  be 
grantable  if  a  prima  facie  right  is  shewn :  and  he  does 
not,  I  think,  shew  even  a  prima  facie  right.     It  appears 
to  me  in  this  case  not  conducive  to  the  due  administra- 
tion of  justice  that  the  party  should  not  come  into  the 
witness  box  and  be  subject  to  cross  examination. 

WiGHTMAN  and  Erle  Js.  concurred. 

Crompton  J.  The  only  doubt  in  my  mind  was, 
whether  or  not  it  was  discretionary  in  the  Court  to  grant 
a  commission  under  the  statute  or  refuse  it.  In  the 
note  (h)  on  stat.  1  W.  4.  c.  22.  in  1  Chitttfs  Statutes, 
1 121,  2d  ed.,  it  is  said  that  the  granting  a  commission  is 
in  the  discretion  of  the  Court ;  and  Duckett  v.  Williams  (a) 
is  cited.  Bayley  B.  says  there :  "  The  Act  may  not  be 
obligatory,  and  the  Court  may  exercise  a  discretion,  to 
be  regulated  by  the  circumstances  of  each  case,  whether 
it  will  issue  a  commission."  The  words  "  it  shall  be 
lawful,*^  in  a  statute,  are  obligatory  or  not,  according 
to  the  subject  matter.     The  object  of  this  statute  was 

(a)  1  Cro.  §•  /.  510.  S.  C.  1  Tyr,  502. 

2  L  2 
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yofumtxriii,  to  give,  through  the  medium  of  a  Court  of  law,  that 

'        which  otherwise  could  not  have  been  obtained  without 

and  it  must  be  construed  according 

Rule  discharged 


Castelm 

▼. 

Groom. 


recourse  to  equity : 
to  that  intention. 


Wednetday, 
May  5th. 


Doe,  on  the  demise  of  Lucr  Mary  Kmo,  against 
Grafton. 


Premises  were 
let  from  19th 
ApriU  1841,  at 
the  yearly  rent 
of  4*2/.  payable 

Quarterly,  the 
rst  pa>ment, 
of  7/.  I3«.  6rf., 
to  be  made  on 
24thyi(n«I84l, 
being  the  pro- 
portion down 
to  that  date ; 
the  tenant  to 
hold  and  enjoy 
&c.,at  the  said 
rent,  until  one 
of  the  said 
parties  should 
give  the  other 
six  calendar 
months'  notice 
to  quit ;  the 
tenant  to 
leave  the  said 
promises  in  as 
good  condition 
a&  at  the  date 
of  the  agree- 
ment. 

Held,  that 
notice  might 
be  given  to  quit 
at  the  expira- 
tion of  an  V  six 
months  after 
Jkite  24th: 
and  that  a  no- 
tice on  24th 
June  for  25th 
December, 
184  J,  was  good. 


TD  JECTMENT  for  premises  in  Chancery  Lane  in  the 
county  of  Middlesex,  On  the  trial,  before  Lord 
Campbell  C.  J.,  at  the  Westminster  sittings  after  last 
Hilary  Term,  the  following  agreement  was  proved, 
under  which  the  defendant  had  held  the  premises  as 
tenant  of  the  lessor  of  the  plaintiff. 

"  Memorandum  of  agreement  made  and  entered 
into  the  19th  day  of  April  1841,  between  Lucy 
Mary  King,  of"  &c.,  **  widow,  of  the  one  part, 
and  Henry  Grafton^  of  &c.,  '*  philosophical 
instrument  maker,  of  the  other  part 

First,  the  said  £.  M.  King  agrees  to  let,  and  the  said 
H,  Grafton  agrees  to  take,  all  that  the  ground  floor  and 
front  room  on  the  second  floor  of  the  dwelling  house  of 
the  said  L,  M.  King^  situate  in  Chancery  Lane  aforesaid, 
and  numbered  80,  at  the  yearly  rent  of  42£  payable 
quarterly;  the  first  payment,  of  7/.  13f.  6(/.,  to  be  made 
on  the  24th  day  of  June  next,  being  the  proportion  of 
rent  from  the  19th  of  April  1841  to  that  date.  And  it 
b  hereby  further  agreed  that  the  said  H  Grafton  shall 
and  may  hold  and  enjoy  the  said  ground  floor  and  room 
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at  the  said  rent,  free  from  all  rates  and  taxes,  until  one    Qneen^s  Bench, 


1852. 


V. 

Gbavton. 


of  the  said  parties  shall  give  unto  the  other  six  calendar 
months*  notice  in  writing  to  quit  at  the  expiration  of  ^kino™ 
any  such  notice  the  said  Henry  Grafton  shall  and  will 
leave  the  said  premises  with  the  fixtures  thereon  in  as 
good  state  and  condition  as  the  same  now  are.  And  it 
is  also  agreed"  &c.  (no  alteration  to  be  made  in  the 
premises  without  the  consent  of  L.  M.  King^  nor  the 
shop  used  for  any  other  business  than  that  of  a  philo- 
sophical instrument  maker;  and  Grafton  to  have  the 
use  of  certain  fixtures,  which  were  scheduled,  so  long 
as  he  should  occupy  &c.).  **  As  witness  the  hands  of 
the  parties  hereto,  the  day  and  year  first  above  written. 

Lucy  King^ 

The  lessor  of  the  plaintiff  gave  notice  on  the  24th 
June^  1851,  to  quit  on  25th  December  following.  For 
the  defendant  it  was  urged  that  a  notice  ought  to  have 
been  given  expiring  on  the  19th  of  Aprils  or,  if  not, 
then  on  the  24th  of  June,  The  Lord  Chief  Justice 
thought  otherwise:  and  the  jury,  under  his  Lordship's 
direction,  found  a  verdict  for  the  plaintiff. 

Warren^  in  this  term  {April  1 7th),  moved  for  a  new 
trial  on  the  ground  of  misdirection.  He  cited  several 
authorities  (discussed  afterwards  on  argument  upon  the 
motion) ;  and  {April  20th)  a  rule  Nisi  was  granted. 

G.  Hayes  now  shewed  cause.  Where  an  agreement 
is  made  generally,  to  quit  at  half  a  year's  or  a  quarter'is 
notice,  the  half  year  or  quarter  must  end  with  an  entire 
year  of  the  tenancy;  Doe  dem  Pitcher  v.  Donovan{a). 
But  here  the  parties  have  made  a  special  agreement 
(not  orally  as  in  that  case,  but  in  writing)  by  which 

(a)  1  7aiifi#.,5S5.  5.  C.  at  hiti  Prius,  2  Camp,  76. 
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VoiumeXVJii,  the  first  payment  of  rent  (for  part  of  a  quarter)  was 
to  be  made  on  24th  June,  and  the  defendant  was  to 


1852. 


^iNo™'  ^^^^»  ®^  ^^^'  ^  y^*^>  payable  quarterly,  until  one  party 
Graft  n  ^^^"'^  P^^  ^^®  other  six  months'  notice  to  quit; 
and  the  defendant  undertook  to  quit  at  the  expiration 
of  "any  such"  notice.  The  starting  point  is  24th 
June;  the  rent  for  the  broken  period  preceding  was 
calculated,  and  was  to  be  paid  otF  on  that  day ;  and  the 
defendant  then  commenced  a  holding  which  was  deter- 
minable by  six  months*  notice  from  any  quarter  day. 
The  half  year's  notice  might  have  been  given  on  the 
first  Michaelmas  day.  If  this  was  not  so,  a  tenancy 
from  year  to  year  must  have  been  contemplated;  bat 
the  parties  have  not  used  any  words  expressing  such  an 
intention :  and  the  special  habendum  clearly  implies  a 
different  one.  The  case  is  not  so  strong  in  favour  of  a 
yearly  taking  as  Wilson  v.  Abbott  {a\  where  a  half 
yearly  rent  was  paid,  but  the  Court  did  not  consider 
the  tenancy  as  extending  from  year  to  year.  In  Kemp 
V.  Derrett  {b)  the  agreement  was  that  the  tenant  should 
"  always"  "  be  subject  to  quit  at  three  months'  notice  :* 
and  Lord  ElUvborough  held  this  to  be  a  tenancy  firom 
three  months  to  three  months,  reckoned  from  the  day 
of  entry,  determinable  by  notice  ending  with  any  such 
period  of  three  months.  There,  ** always"  "subject  to 
quit"  could  not  have  meant  subject  to  quit  only  at  one 
particular  quarter  day :  a  similar  remark  applies  here  to  the 
words  "  at  the  expiration  of  any  such  notice."  Chambre 
J.  observed,  in  Doe  dem.  Pitcher  v.  Donovan  {c\  that, 
"  if  it  was  a  tenancy  fi-om  year  to  year,  with  a  quarter's 
warning,  it  would  be  a  quarter  ending  with  the  year : 
but  if  it  were  a  demise  for  one  year  only,  and  then  to 

(a)  3  5.  ^  C.  88.  (6)  3  Camp.  610. 

(c)  1  Taunt.  567. 
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notice,  it  would  be  a  quarter  ending  at  any  time."    In  L 

Brown  v.  Burtenshaw  (a),  cited  on  the  motion  for  this      ^ki^q" 

rule,  it  was  not  decided   whether   the  three  months'      q^J^q^ 

notice,   ending    within    the    year,   was    good  or  not; 

Bayley  J.  thought  it  doubtful  in  the  particular  case^ 

though  he  admitted  that  such  a  notice  might  be  good 

by  usage :  and  the  Court  thought  another  trial  desirable, 

Warren^  contra,  A  yearly  tenancy  was  constituted 
in  this  case,  according  to  Doe  denu  Pitcher  y.  DonovanCb)* 
The  agreement  is  to  take  *^  at  the  yearly  rent  of  42/^ 
payable  quarterly."  [Lord  Campbell  C.  J.  That  may 
be  only  the  mode  of  computing  the  rent]  A  general 
hiring  of  a  servant  at  so  much  a  year  is  a  yearly  hiring. 
"Payable  quarterly"  merely  denotes  the  time  of  payment 
Six  calendar  months'  notice  is  the  usual  term  in  a  yearly 
tenancy.  The  words  "at  the  expiration  of  any  such 
notice,"  properly  read,  begin  a  sentence,  which  has  refer- 
ence to  the  giving  up  of  the  premises  and  fixtures  in  good 
condition :  it  is  immaterial  to  this  head  of  the  agreement 
what  the  time  of  notice  was :  the  stipulation  is,  in  sub- 
stance, that,  whichever  party  gives  notice,  the  tenant 
shall  be  bound  to  deliver  up  everything  in  the  condition 
bargained  for.  Some  difficulty  arises  from  the  entry  in 
the  middle  of  a  quarter ;  but,  in  any  view  of  the  case, 
notice  for  25th  December  cannot  be  correct.  In  Doe 
dem.  Cornwall  v.  Matthews  (c)  the  tenant  entered  on 
May  7th,  1850,  on  an  agreement,  at  a  rent  payable 
quarterly.  No  rent  was  ever  paid.  It  was  contended 
that  the  tenancy  must  run  from  June  24th,  1850 ;  and 

(a)  7  Dmd.  ^  R.  603.  (6)  1  TaufU.  555. 

(c)  11  Com,  B.  675. 
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Volume  X y in.  Doe  dem.  Holcomb  v.  Johnson  (a)  and  Doe  dem.  Savage 
^^^^'       V.  Stapleton  {h)  were  cited :  but  the  Court  of  Common 
^  King™'     ^'^^  ^®'^  ^^^^  ^^e  tenancy  was  properly  determined  by 
"f-  a  notice  ending  May  7th,  1851.     In  Doe  denu  Wadmore 

V.  Selwyn  {c\  where  the  tenant  entered  daring  a 
quarter,  agreeing  to  pay  rent  "quarterly  and  for  the 
half  quarter,"  it  was  left  to  the  jury  whether  the  tenant 
held  from  the  quarter  day  before,  or  the  quarter  day 
after  he  entered;  and  the  jury,  under  Lord  -B/fcn- 
borouffh's  direction,  found  "that  the  tenancy  commenced 
with  the  preceding  quarter."  [^Wiyktman  J.  The  notice 
here  must  stand  on  the  express  stipulation,  if  there 
be  one,  to  quit  at  any  six  months;  otherwise  there 
is  no  view  which  can  support  it]  The  language  of 
Lord  Kent/on  in  Shirley  v.  Netoman  (d)  supports  the 
principle  relied  on  by  the  defendant,  though  an  excep- 
tion is  there  allowed  in  the  case  where  a  notice,  other 
than  the  ordinary  one,  is  acquiesced  in.  In  Kemp  ▼. 
Derrett  (e)  there  was  a  peculiar  expression,  not  used 
here,  that  the  tenant  should  "always"  be  subject  to  quit 
at  three  months'  notice.  ^  There  is  no  indication  on  the 
face  of  this  agreement  that  less  than  a  year's  holding 
was  contemplated:  it  was  not  necessary  to  make  an 
express  provision  for  a  six  months'  notice.  The  mention 
of  six  months'  notice,  and  of  the  "  expiration  of  any 
such  notice,"  refers  only  to  the  usual  incident  of  a  yearly 
holding,  which  both  parties  must  be  supposed  to  have 
known. 

Lord  Campbell  C.  J.     This  notice  was  sufficient. 

(a)  6  Etp.  N.  p.  a  10.  (6)  3  Car.  ^  P.  276. 

(c)  Adanu  oh  Ejectment,  107.  ith  ed.  {d)  1  Etp.  N.  P.  0.266. 

(e)  3  Cmmp.  510. 


XV.   VICTORIA. 


501 


Looking  to  the  agreement,  I  think  there  is  no  doubt  of  the   Queen'i  Bench. 

intention,  and  that  neither  party  had  a  notion  of  creating  a  '_ 

tenancy  which  might  not  be  determined  by  a  six  months'  1^,,^ 
notice,  as  here  given.  If  there  had  been  any  case  support-  oaAiroN. 
ing  a  different  construction,  I  should  have  felt  bound  by 
it :  but  there  is  none  vfrhich  seems  at  all  to  controvert 
the  conclusion  that  a  notice  for  the  25th  of  December 
was  sufficient  according  to  the  intention  of  the  parties. 
It  is,  no  doubt,  true  that,  on  an  ordinary  yearly  letting, 
the  six  months'  notice  must  expire  at  the  end  of  the 
year.  But  here  no  v^ords  appear  which  make  Buch  a 
construction  necessary.  The  word  "yearly"  is  only  a 
word  of  calculation  ;  the  payment  is  to  be  at  the  rate  of 
a  yearly  rent  of  42£  The  first  payment  is  to  be  for  the 
period  from  19th  April  to  24th  June^  being  the  propor- 
tion of  rent  to  that  date :  there  is  nothing  in  that :  then 
comes  the  regular  habendum :  and  then  "  until  one  of 
the  said  parties  shall  give  unto  the  other  six  calendar 
months'  notice  in  writing  to  quit."  That  indicates  the 
term ;  which  is  not  to  be  less  than  six  months,  and  not 
necessarily  longer.  Therefore  the  onus  which  rested 
upon  Mr.  Warren  in  this  case  has  not  been  sustained : 
the  tenancy  is  not  shewn  to  have  been  yearly ;  and,  if  it 
was  not,  there  was  no  need  that  the  notice  should  expire 
at  the  period  when  the  tenancy  commenced.  In  Doe 
dem.  Pitclier  v.  Donovan  (a)  there  was  nothing  to  indicate 
that  the  notice  was  not  meant  to  expire  on  the  day  when 
the  tenancy  began.  Here,  it  is  expressly  agreed  that  the 
first  payment  shall  be  on  the  24th  of  June  for  the  rent 
due  firora  April  1 9th ;  that  the  other  payments  shall  be 
quarterly;  and   that  the   tenant  shall  hold  until  one 

(a)  1  Taunt,  bbb. 
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Doe  dem. 
King 


notice  was  given  on  the  24th  of  Jitne. 


▼•  WiGHTBiAN  J.    Every  case  of  an  express  agreement, 

as  this  was,  must  be  decided  on  its  own  terms.  **  At 
the  yearly  rent  of  42i.  payable  quarterly,"  would  indi- 
cate a  yearly  tenancy ;  but  what  follows  is  inconmstent 
with  this :  provision  is  made  for  paying  the  portion  of  a 
quarter,  to  24th  June;  and  it  is  then  added:  ^antil 
one  of  the  said  parties  shall  give  unto  the  other  six 
calendar  months'  notice."  These  are  the  effective  woids^ 
and  decide  the  construction  of  the  agreement 

Erle  J.  The  authorities  determine  that,  where  pre- 
mises are  taken  on  a  yearly  tenancy,  the  term  most 
expire  with  the  year.  But  that  is  so  only  where  the 
hiring  is  for  a  year;  and  in  this  case  the  presumption  of 
a  yearly  taking  which  might  result  from  the  menticm  of 
a  yearly  rent  is  rebutted  by  the  words  which  follow. 

Crobipton  J.  There  is  no  doubt  that  a,  holding 
was  commenced  from  the  24th  of  June,  which  would, 
prima  facie,  be  a  yearly  one:  but  it  is  cut  down  by 
the  subsequent  words  allowing  either  party  to  determine 
it  by  a  notice  at  six  months,  which  may  not  be  the  six 
months  usually  contemplated  under  a  yearly  holding. 

Rule  discharged  (a). 

(a)  See  Trets  y.  Satape,  i  E,  ^  B.  37. 


j^"^Yh  -^^^  Queen  against  Fletcher. 

Reported,  2  E.  ^  B.  279. 
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Queen*8  Bench, 
1852. 


James  Henby  Lewis  against  Nicholson  and    ^'^^^ 
Parker. 


DECLARATION  stated  that  Messrs.  Arless  8c  Tucker  Assumpsit  on  a 
promise  that,  if 

had  assigned  by  bill  of  sale  to  plaintiff  by  way  of  the  assignees 
security  for  268/.  7s.  certain  goods;  and  that  whilst  the  would  perm?t 
debt  was  unsatisfied  Arless  §•  Tucker  became  bankrupts,  goods,  defendU 
That  the  goods  were  seized   by  their  assignees,  who  JJ^ntlff'the'^^ 

were  about  to  sell  them;  and  plaintiff  gave  notice  that  ««*  P«>c«eds 
'  *^  °  to  the  amount 

he  claimed  the  goods  and  would  forbid  the  sale.    That,  o^  ^»  ?«*>« 

^  secured  on 

in   consideration   plaintiff  would   consent   to   the   sale,  such  goods, 
defendants  promised  that  the  net  proceeds  of  the  effects  assumpsit 
included  in  the  bill  of  sale  should  be  paid  to  plaintiff  to  was  prayed  that 
the  extent  of  the  balance  then  due  to  him.     Averments  y^^^  roUcitors 
of  consent  by  plaintiff,  and  that   the  sale  took  pkce.  ne^^^tf" 
Breach,  that  the  net  proceeds  were  not  paid  to  plaintiff.  *<>  p\»»nt»ff*a 
There  were  also  counts  for  money  had  and  received,  »y»n&  "In 

"^  consideration 

and  on  accounts  stated.  of"  plaintiff's 

T  1  '♦  consenting  to 

rlea :  Non  assumpserunt.     issue  thereon.  the  sale**  **  we 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  Guildhall^  half  of  the 
at  the  sittings  after  last  Hilary  Term,  the  material  facts  I^f?^^th^°" 
appeared  to  be  that  the  defendants  were  solicitors  to  the  JhalP^^^" 

to  plaintiff. 
This  offer  was 
accepted ;  the  goods  wero  sold ;  but  the  net  proceeds  were  not  paid  over.  The  letter 
was  written  by  the  authority  of  the  trade  assignee,  but  not  known  to  nor  ratified  by  the 
official  assignee.  Other  subsequent  letters  were  in  evidence.  Nonsuit  with  leave  to 
move. 

Held  :  that  subsequent  letters  were  not  admissible  to  aid  in  construing  the  contract  in  the 
first  letter.  That,  on  the  true  construction  of  the  letter,  defendants  did  not  contract  them- 
selves, but  made  the  contract  for  the  assignees :  that  the  trade  assignee  bad  no  authority 
to  bind  the  official  assignee  personally :  but  that  this  absence  of  authority  did  not  make 
defendants  liable  on  the  contract  as  principals ;  and  that  the  nonsuit  was  right. 

Semble :  that  in  such  cases  there  is  an  implied  undertaking  by  the  protessed  agent  that 
he  has  the  authority  he  professes  to  have. 
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FoiumeXViir.  assignees  of  Messrs.  Arless  §•  Tucker,  who  had  become 

^^^^'        bankrupts.     The  trade  assignee  had  ordered  a  sale  by 

Lewis        auction  of  goods  seized  as  the  property  of  the  bankrupts, 

Nicholson,    when  the  plaintiflTs  solicitor  gave  notice  that  the  plaintiff 

claimed  part  of  the  goods  under  a  bill  of  sale  by  way  of 

mortgage.     The  following  letters  were  then  proved. 

Defendants  to  plaintiff's  solicitor,  26th  Auffust  1851. 

"Re  Arliss  and   Tucker.      Sir,   In   consideration  of 

Mr.  James  Henry  Letoisy  for  whom  you  act,  consenting 

to  the  sale,  by  Messrs.  Lewis  ^  Son,  of  the  bankrupts' 

printing  materials  and   other  effects  (part  whereof  w 

included  in  a  bill  of  sale  to  Mr.  J.  H.  Lewis  by  way  of 

mortgage,  dated  the  16th  of  March  1850),  we  hereby, 

on  behalf  of  the  assignees,  consent  that  the  net  proceeds 

of  the  effects  included  in  the  said  bill  of  sale  shall  be 

paid  over  to  you  or  your  client  to  the  extent  of  the 

balance  now  remaining  due  under  the  bill  of  sale  for 

principal  and  interest.     We  shall  feel  obliged  by  your 

sending  us  immediately  a  consent  to  the  sale  accordingly. 

Yours  faithfully,  Nicholson  Sf  Parker,^ 

Plaintiff's  solicitor  to  defendants,  27th  August  1851. 
"  Re  Arliss  and  Tucker.  Dear  Sirs,  In  compliance 
with  the  undertaking  given  by  you  herein,  and  contained 
in  your  letter  of  the  26th  instant,  I  hereby,  on  the  part 
of  Mr.  James  Henry  Lewis,  consent  to  the  sale  by  Messrs. 
Lewis  ^  Son  of  the  bankrupts'  printing  materials  and 
other  effects  (part  of  which  is  included  in  the  bill  of 
sale  to  Mr.  J.  H.  Lewis  by  way  of  mortgage,  dated  the 
16th  of  March  1850).  I  am.  Gentlemen,  Your  obedient 
servant,  J.  H.  F.  Lewis,  Solicitor  to  the  said  J.  H. 
Lewis.^ 

The  sale  took  place  accordingly.     The  trade  assignee 
of  the  bankrupts  had  authorized  the  writing  of  the  letter 
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of  26th  Aufftist'1851.     The  oflScial  assignee  was  absent  Q^een'i  Ben 
at  the  time,  and  did  not  know  of  the  writing  of  that       ^^^^' 
letter  till  afterwards ;  he  was  called  as  a  witness  for  the        I-kww 
plaintiff,  and  proved  that  he  never  ratified  the  contract    Nicholsou 
in  that  letter. 

Some  letters  written  after  the  dispute  had  arisen  were 
put  in  evidence,  which,  as  plaintiff  contended,  shewed 
that  defendants  considered  themselves  as  personally 
bound  by  the  undertaking  of  26th  August 

The  Lord  Chief  Justice  directed  a  nonsuit,  with 
leave  to  move  to  enter  a  verdict  if  the  Court  should  be 
of  opinion  that,  on  the  documents  and  evidence,  the 
plaintiff  was  entitled  to  recover. 

Shee  Serjt,  in  the  ensuing  terra,  obtained  a  rule  Nisi 
accordingly. 

BramweU  and  Willes  now  shewed  cause.  The 
plaintiff  claims  to  be  entitled  to  a  verdict  on  two 
grounds  :  1.,  that  the  written  contract  was  in  such 
terms  as  to  amount  to  a  personal  undertaking  by  the 
defendants:  2.,  supposing  the  written  contract  to  be 
made  with  the  assignees,  through  the  agency  of  the 
defendants,  that  there  was  no  authority  in  fact,  and 
therefore  in  law  the  defendants  are  liable  as  principals. 
The  defendants  deny  all  these  propositions.  In  con- 
struing the  letter  of  26th  August^  it  is  material  to 
observe  that  the  promise  is  to  do  a  thing  which  the 
writers'  clients,  the  assignees,  could  perform,  but  which, 
without  their  consent,  the  writers  could  not;  that  it  is 
in  consideration  of  the  client  of  the  person  to  whom  it  is 
addressed  consenting  to  a  matter  beneficial  to  the  as« 
signees  and  in  which  the  writers  had  no  interest ;  and 
that,  though  the  promise  is  in  some  degree  worded  in 
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Vobimexyiir.  the  first  person,  it  is  qualified  by  saying  the  promiae  is 
by  us,  but  "on  behalf  of  the  assignees.*  In  the  answer, 
Lewis  ^^  plainliflTs  solicitor,  who  was  clearly  not  making  a 
N1CH01.8ON.  personal  contract,  uses  the  same  form  of  speech.  *•  In 
compliance  with  the  undertaking  given  by  you  herein, 
and  contained  in  your  letter  of  the  26th  instant,  I 
hereby,  on  the  part  of  Mr.  James  Henry  Letois,  consent" 
These  two  letters  form  the  contract;  the  whole  quesdon 
of  construction  is  whether  at  the  time  when  these  W(Hds 
were  written,  applying  them  to  the  &ct8,  the  intention 
appears  to  have  been  to  make  a  contract  between  the 
solicitors  or  between  the  clients.  It  cannot  be  ex- 
pected that  any  case  should  be  found  in  which  the 
contract  has  been  in  words  closely  resembling  the  pre- 
sent ;  but  the  reasoning  of  the  judgment  of  the  Court 
of  Exchequer  Chamber  in  Dawnman  v.  ffWiams  (a) 
seems  very  applicable,  and  shews  that  this  is  not  a 
personal  contract  Burrell  v.  Jones  {b)  will  be  cited 
on  the  other  side :  but  there  the  words  were  "  We,  as 
solicitors"  &c.,  "do  hereby  undertake  to  pay."  These 
words  import  a  personal  undertaking;  and  there  was 
nothing  in  the  fact  that  they  were  solicitors  to  shew  that 
there  was  no  intention  to  undertake  so.  In  AppleUm 
v.  Binks{c)y  and  in  Hall  v.  Ashurst{d)y  contracts,  ex- 
pressed to  be  on  behalf  of  others,  were  construed  to  be 
personal ;  but  that  was  because  on  the  face  of  the  instru- 
ment it  appeared  that  they  could  not  operate  otherwise  : 
in  Appleton  v.  Binks  (c)  because  the  instrument  was 
under  seal,  and  not  sealed  by  the  principal;  and  in 
Hall  V.  Ashurst  {d)  because  the  "  London  creditors,"  on 

(a)  7  Q.  B,  103.    Reversing,  in  part,  the  judgment  of  Q.  B,  in  Jonet  y. 
Downmant  4  Q.  B,  235.,  note  (a). 
(5)  3  ^.  ^  Aid,  47.  (c)  6  Ea$t,  148. 

(d)  1  C.  ^  Af.  714.  5*.  C.  3  Tyr,  420. 
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Dvhose  behalf  the  defendant  made  the  contract,  were  Q^um^t  B^mdk. 

1852 
not  a  body  with  whom  it  could  be  intended  to  make  a 1__ 

contract.      That  is   the  gromid  of  Lord  Lyndhursfs       ^"^"^^ 
judgment,  Nicholson. 

Then  as  to  the  second  point  The  trade  assignee 
authorized  this  contract;  he  as  trade  assignee  had 
general  authority  over  the  estate  of  the  bankrupts;  and 
the  official  assignee,  having  left  him  alone  in  the  manage- 
ment, must  be  taken  impliedly  to  have  given  him  au- 
thority to  act  for  him.  [Lord  Campbell  C.  J.  Probably 
he  gave  him  that  authority  as  to  selling  the  estate :  but 
you  must  go  so  far  as  to  shew  that  the  trade  assignee 
had  authority  to  bind  the  official  assignee  personally 
by  a  collateral  contract.]  Supposing  that  in  fact  he  was 
not  bound,  that  does  not  make  the  defendants  liable  as 
principals.  If  they  had  acted  mal4  fide,  there  can  be 
no  doubt  that  they  would  be  liable  in  tort  for  deceit. 
Perhaps  they  are  liable  on  an  implied  assumpsit  that 
they  had  authority  to  bind  the  assignees;  but  they  are 
not  principals ;  Jenkins  v.  Hutchinson  (a).  The  decla- 
ration in  this  case  is  that  defendants  promised  to  pay. 
The  proof  is  that  defendants  asserted  or,  at  most,  pro- 
mised that  the  assignees  promised  to  pay.  The  measure 
of  the  damage  for  not  paying  a  sum  of  money,  if  there 
was  a  contract  to  pay  it,  is  the  sum  of  money.  The 
measure  of  the  damage  for  not  having  authority  to 
contract  for  a  principal  is  the  value  of  the  recourse  to 
that  principal,  and  may  be  nominal. 

Shee  Serjt.  and  Macnamara^  in  support  of  the  rule. 
The  defendants  contracted  as  principals.     The  letters  of 

(a)  13  Q.  B.  744. 
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FoitmeXVliL  26th  and  27th  August  are   ambiguous^  and  may  be 

!___  explained  by  the    subsequent   acts  and   letters  of  the 

Lewis  parties ;  Harper  v.  Williams  (a),  Downman  v.  WilUamM {b). 
Nicholson.  ^jErk  J.  In  Downman  v.  Williams  (J)  the  Court  looked 
at  all  the  letters  forming  the  contract  in  order  to  see  what 
the  contract  was,  and  to  the  subsequent  letters  and  acts  to 
see  whether  there  was  authority  to  make  it.  But  I  do 
not  think  that  in  either  that  case  or  Harpers.  Williams  (a) 
they  used  subsequent  admissions,  whether  in  writing  or 
not,  to  construe  a  written  contract]  Taking  the  letters 
by  themselves,  they  import  a  personal  contract.  In 
several  cases  besides  Hall  v.  Ashurst  (c)  parties  have 
been  held  personally  liable  on  contracts  expressed  to  be 
made  "on  behalP  of  others.  [Crompton  J.  referred  to 
Watson  V.  Murrel  (<f).]  There  are  also  similar  decisions 
in  Ex  parte  Bentley  {e\  Kennedy  v.  Gouveia  (^),  Norbm 
V.  Herron  (Ji). 

But,  supposing  that  the  contract  purports  to  be  only 
made  by  defendants  as  agents,  there  was  no  real  princi- 
pal ;  for  the  trade  assignee  has  not  authority  to  throw  a 
personal  responsibility  on  the  official  assignee ;  Ex  parte 
Evans  (i).  Ex  parte  Young  (A),  Munh  v.  Clarke  (/). 
Then,  not  having  a  principal,  the  defendants  are  liable 
personally  on  the  contract ;  Jones  v.  Doumman  (m), 
note  to  Thomson  v.  Davenport  (n)  in  SmiMs  Leading 
Cases  {o)y  Kennedy  v.  Gouveia  (p).     The  recent  case  of 

(a)  4  Q.  D,  219.  (6)  7  Q.  B.  103. 

(e)  1  C.  §•  A/.  714.  Sr.C.  3  Tyr.  420.  (</)  1  Car.  §•  P.  307. 

(e)  2  Deac  ^  Ch.  678.  (p)  3  I)owl.  ^  /?y.  503. 

(h)  Ry.  ^  M,  229.  (i)  3  Dene,  ^  Ch.  470. 

(A)  2  Deac.  240.  (/)  10  Bing.  102. 

(m)  4  Q.  B.  235.  note  (a).  («)  9  B.  ^  C.  78. 
(o)  2  Smith't  Leading  Cases,  222, 223  a.  (dd  cd.,  by  Keating  ^  WUles}. 

(p)  Note  (a)  to  Thonuu  t.  Hewti,  2  C.  ^  Af .  530.    See  ^.  C.  4  7yr. 
335.  338. 
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Jenkins   v.   Hutchinson  (a)  may  be    supported    on    the    QuufCt  Bench. 


1862. 


ground  that  the  contract  was  made  as  by  the  owner  of 

a  particular  ship,  which  the  defendant  there  was  not  Lewis 

Nicholson. 

Lord  Campbell  C.  J.  I  am  of  opmion  that  the  rule 
must  be  discharged.  Looking  at  the  two  letters  which 
constitute  the  contract,  I  think  it  appears  on  the  face  of 
them,  that  the  defendants  did  not  intend  to  make  them- 
selves personally  liable  on  the  contract,  but  to  make  a 
contract  between  the  plaintiff  and  the  assignees.  It  is 
quite  clear  that  the  plaintiff's  solicitor,  to  whom  the 
letter  of  26th  August  was  addressed,  was  not  himself  a 
contracting  party,  but  was  acting  as  agent,  making  a 
contract  for  the  plaintiff:  and  I  think  that  the  true  con- 
struction of  the  letters  is  that  the  defendants  also  were 
not  contracting  parties,  but  acting  as  agents  for  the 
assignees,  making  a  contract  for  them,  and,  as  I  think, 
personally  contracting  that  they  had  authority  to  make 
a  contract  binding  the  assignees.  The  letter  expresses 
that,  in  consideration  of  the  plaintiff  consenting  to  the 
sale,  "  we  hereby,  on  behalf  of  the  assignees^  consent.*' 
My  brother  Shee  in  effect  asks  us  to  read  the  contract 
as  if  the  words  on  behalf  of  the  assignees  were  not  there ; 
but  they  are  there;  and  the  nature  of  facts  shews 
that  they  were  meant  to  express  a  contract  by  the 
assignees ;  for  it  was  the  consent  of  the  assignees  to  pay 
over  the  money  that  was  material  to  the  plaintiff.  The 
answer  refers  to  ^^  the  undertaking  given  by  you  herein, 
and  contained  in  your  letter."  That  however  does  not 
shew  that  it  was  understood  by  the  writer  to  be  a  per- 
sonal undertaking  by  the  defendants,  but  merely  refers  to 
the  undertaking  as  made  in  their  letter,  and  by  them.    I 

(a)  13  Q.  B,  744. 
VOL.   XVUL   N.    8.  2    M 
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VdunuXViiL  think  therefore  that,  looking  at  these  two  letters  which 
form  the  contract,  it  appears  to  have  been  the  intentioa 


^^^"  of  both  parties  that  the  consent  should  be  that  of  the 
Nicholson,  assignees,  not  that  of  the  defendants.  That  being  so,  I 
am  clearly  of  opinion  that  we  cannot  look  to  subsequent 
letters  to  aid  us  in  construing  the  contract.  It  is  always 
legitimate  to  look  at  all  the  coexisting  circumstaDcefl^ 
in  order  to  apply  the  language,  and  so  to  construe  die 
contract ;  but  subsequent  declarations  shewing  what  the 
party  supposed  to  be  the  effect  of  the  contract  are  not 
admissible  to  construe  it. 

No  authority  on  the  construction  of  a  contract  can  be 
precisely  in  point,  unless  the  words  of  the  contpusts  are 
the  same :  but  it  seems  to  me  that  the  present  contnct 
resembles  that  in  Downman  v.  Williams  {a\  which  was 
held  to  be  not  a  personal  undertaking,  but  a  dedaiatioo 
of  agency  on  behalf  of  the  principals.  In  Burrett  ▼. 
Jones  (b)  there  were  no  words  to  shew  that  the  under- 
taking was  on  the  behalf  of  any  one.  In  Hall  ▼. 
Ashurst(c)  the  undertaking  was  on  behalf  of  the  London 
creditors.  And  in  Watson  v.  Murrel{d)  the  undertaking 
was  on  behalf  of  the  parish.  It  could  not  reasonably  be 
intended  that  the  plaintiff  should  contract  with  scK^h 
bodies ;  and  therefore  it  was  apparent  on  the  fistce  of  the 
instrument  that  the  contract  must  be  intended  to  be 
personal ;  but  in  the  present  case  there  is  nothing 
unreasonable  in  intending  that  the  contract  should  be 
with  the  assignees. 

Then  the  other  point  is  to  be  considered.  I  think 
the  facts  raise  it,  as  the  trade  assignee  had  no  authority 
to  make  the  official  assignee  personally  liable  on  such  a 

(«)  7  Q.  B.  103.  (6)  ^B.^Ald.  47. 

(c)  1  C.  ^  Af.  714.  (rf)  \Car.^  P.  307. 
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collateral  contract.     He  might  give  assent,  binding  on  QueenU  Bench. 
both,  to  the  disposal  of  the  goods  or  money ;  but  this 


goes  much  beyond  such  authority.  So,  the  principals  ^^^" 
not  being  bound,  the  question  arises  whethei!  the  defend-  Nicholson. 
ants  are  liable  in  this  form  of  action.  In  the  note  to 
Thomas  v.  Hetoes  (a)  it  is  stated  to  have  been  said  by 
Bayley  B.  that,  ^'  where  an  agent  makes  a  contract  in  the 
name  of  his  principal,  and  it  turns  out  that  the  principal 
is  not  liable  from  the  want  of  authority  in  the  agent  to 
make  such  contract,  the  agent  is  personally  liable  on 
the  contract."  That  is  a  high  authority;  but  I  must 
dissent  from  it.  It  is  clear  that  it  cannot  apply  where 
the  contract  is  peculiarly  personal ;  otherwise  this  absur- 
dity would  follow,  that,  if  ^.,  professing  to  have  but  not 
having  authority  from  £.,  made  a  contract  that  B. 
should  marry  C,  C.  might  sue  A.  for  breach  of  promise 
of  marriage,  even  though  they  were  of  the  same  sex. 
Perhaps  this  distinction  would  be  enough  to  support 
the  decision  in  Jenkins  v.  Hutchinson  (b\  as  there  the 
contract  might  be  said  to  be  peculiarly  made  with  the 
owner  of  the  ship,  which  the  defendwit  was  not ;  but  I 
go  further.  I  think  in  no  case  where  it  appears  that 
a  man  did  not  intend  to  bind  himself,  but  only  to  make 
a  contract  for  a  principal,  can  he  be  sued  as  principal, 
merely  because  .there  was  no  authority.  He  is  liable,  if 
there  was  any  fraud,  in  an  action  for  deceit,  and,  in 
my  opinion,  as  at  present  advised,  on  an  implied  contract 
that  he  had  authority,  whether  there  was  fraud  or  not 
In  either  way  he  may  be  made  liable  for  the  damages 
occasioned  by  the  absence  of  authority.  But  I 
think  that  to  say  he  is  liable  as  principal  is  to  make 

(a)  2  C.  4*  AT.  519.  530.  note  («).  S.  C.  4  T^.  335.  338. 
(6)  13  Q.  J9.  744. 

2   H   2 
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I'.Jwutxrrn,  a  contract,  not  to  construe  it.  I  think  therefore  that 
i8o2.  these  defendants  were  liable,  bnt  not  in  this  action; 
LF.alb        and  that  the  nonsuit,  therefore,  was  right. 

Nil  HOLAO.V. 

WiGHTMAN  J.     I   also  think  that  the   nonsuit  was 
right.     The  declaration  is  on  a   contract  by  the  de- 
fendants personally.     The  proof  is  that  a  contract  was 
made  by  them  ''on  behalf  of  the  assignees,"  language 
which,  I  think,  prima  facie  imports  that  they  made  the 
contract  only  as  agents.    But  it  is  said  that  this  language 
is  ambiguous,  and  may  be  controuled  by  surrounding 
circumstances,  or  explained  by  other  documents,  so  as 
to  shew  a  personal  liability.     Now  I  think  that,  if  we 
look  only  at  the  legitimate  evidence  of  the  contract, 
there  is  no  ambiguity  at   all.     It  all  depends  on   the 
two  letters ;  these  formed  the  complete  contract ;  and  no 
subsequent  statements  written  or  verbal  can  have  any 
effect  on  the  construction  of  the  contract  already  com- 
plete.    Taking  the  words  of  these  letters,  it  seems  to 
me  that  it  plainly  was  the  intention  that  the  defendants 
should  not  be  personally  liable,  but  the  assignees.    Jmnes 
V.  Downman{a)  is  relied  on.     There  the  defendant,  a 
solicitor,  signed  a  letter  in  which  he  used  the  language, 
"  I  undertake  (on  behalf  of  Messrs.  Esdaile  and  Co.)  to 
pay"  your  bill  of  charges.     The  Court  below  arrived  at 
the  conclusion  that  the  defendant  had  no  authority  from 
his  clients  Esdaile  and  Co,  to  make  such  a  contract  to 
bind  them,  and  that,  as  was  said  in  the  judgment,  ''  the 
language  of  the  instrument  is  such  that,  if  the  defen- 
dant really  had  no  authority,  he  must  be  taken  to  have 
contracted  in  his  own  name  and  character,"     That  deci- 
sion was  reviewed  in  error,  and  was  reversed  (A),  on  the 

(a)  4  Q.  B.  -235.  note  (e).         (6)  Downman^,  mUiamt,  7  Q.  B.  103. 
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ground    that    the    contract    in    its    Wal    construction    Queen's  Bench. 

1862. 
was  "  a  contract  entered  into  by  an  agent  on  behalf  of 1__ 

his  principal,"  and  that  the  want  of  authority  to  make  ^^^*^ 
such  a  contract  did  not  appear ;  so  that  the  Court  of  error  Nicholson. 
pronounced  no  opinion  on  the  effect  of  the  absence 
of  authority.  In  the  present  case  there  was  not  au- 
thority to  bind  the  assignees;  that  may  be  assumed. 
Then  can  the  defendants,  having  made  a  contract  ex- 
pressed to  be  by  them  as  agents  only,  be  liable  on  it  as 
principals  ?  That  raises  the  question  discussed  in  Jones 
V.  Downman{a),  There,  in  the  judgment,  the  Court 
quote  the  following  passage  from  Story* s  Commentaries 
on  the  Law  of  Agency y  p.  335.  (4th  ed.  Boston  1851.) 
c.  X.  s.  264.  "  Wherever  a  party  undertakes  to  do 
any  act,  as  the  agent  of  another,  if  he  does  not 
possess  any  authority  from  the  principal  therefor,  or 
if  he  exceeds  the  authority  delegated  to  him,  he  will 
be  personally  responsible  therefor  to  the  person,  with 
whom  he  is  dealing  for  or  on  account  of  his  principal." 
That  may  very  well  be  admitted  to  be  literally  true, 
without  its  being  an  authority  that  he  is  liable  as 
principal  to  fulfil  the  contract.  I  am  strongly  inclined 
to  think  that  there  is  in  such  cases  an  implied  under- 
taking by  the  agent  that  he  has  the  authority  to  bind  his 
principal  which  he  assumes  to  have.  Certainly,  if  there 
is  fraud,  he  would  be  answerable  personally  in  an  action 
on  the  case;  if  there  is  such  an  implied  undertaking,  he 
is  liable  personally  in  an  action  of  assumpsit  whether 
there  be  fraud  or  not.  In  the  note  to  Thomas  v. 
Hewes{b\  cited  at  the  bar,  Bayley  B.  is  said  to  have 
laid  down  the  general  rule,  that,  where  an  agent  makes  a 

(a)  4  Q.  B.  236.  note  (e). 

(6)  2  C.  §•  A/.  630.  note  Uj,    S.  C.  4  Tyr.  335.  338. 
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VoiumeXFiii,  contract  in  the  name  of  his  principal,  and  it  tarns  cot 

1852 
L_  that  the  principal  is  not  liable  from  the  wantof  aathori^ 

^^y'^       in  the  agent  to  make  such  contract,  the  agent  is  pei^ 

NicHOLaoN.    aonally  liable   on  the  contract.      If  Bayley  B.   reallj 

meant,  as  he  is  understood  to  have  done,  that  the  man, 

through  contracting  as  agent,  was  liable  personally  as 

principal,  I  must  dissent  from  his  doctrine.     There  is 

no  case  in  banc  in  our  Courts  in  which  such  has  been 

the  decision.     In  2   Smithes  Leading  Cases  (3d  ed.) 

223  a.,  in  the  note  to  Thomson  v.  Davenport  {a),  it  is 

stated  that  on  this  subject  the  decisions  of  the  Courts 

of  New  York  conflict   with    those  of  the   Courts  of 

Massachusetts  and  Pennsylvania.     I  agree  with  what  is 

stated  to  be  the  doctrine  of  the  latter  Courts.     For 

these  reasons  I  think  the  rule  should  be  dischaiged. 

Erle  J.  The  first  question  is,  what  is  the  true 
construction  of  this  contract.  Looking  at  the  terms  of 
the  instruments,  and  the  circumstances  under  which 
they  were  written,  I  think  the  construction  is  that  the 
defendants  made  a  contract  between  the  plaintiff  and 
the  assignees,  and  signed  it  as  agents  of  the  assignees. 
And  I  think  that  subsequent  admissions,  whether  in 
writing  or  not,  are  not  to  be  taken  into  account  by 
us  in  construing  the  written  instruments  in  which  the 
contract  was  contained. 

I  also  think  that  the  defendants  had  not  the  authority 
of  both  assignees  to  make  the  contract  The  question 
therefore  arises.  Are  they  liable  as  principals  on  the 
contract,  though  intending  and  expressing  an  intention 
to  act  only  as  agents  in  making  it  ?  I  think  they  are 
not     I  think  that,  in  general,  no  contract  is  made  by 

(o)  9  B.^a  78. 
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the  law  contrary  to  the  intention  of  the  parties.     The  Qute»*$  Bench. 

definition  of  a  contract  is  that  it  is  the  mutual  intention L__ 

of  the  two  parties.     There  is  a  class  of  what  are  called      ^    ^^^^ 

implied  contracts,  such  as  the  promise  to  pay  money    Nicholson. 

had  and  received  to  the  plaintiff's  use :  but,  when  it  is 

said  that  such  a  contract   is  implied  contrary  to  the 

intent  of  the  person  receiving  the  money,  it  is  in  truth 

only  a  technical  mode  of  naming  the  remedy  which  the 

law  gives  against  that  wrongdoer.     I  know  of  no  case 

in  which  what  is  properly  called  a  contract  is  made  by 

the  law  contrary  to  the  intent  of  the  parties. 

Crompton  J.  I  agree  that  the  defendants  had  not 
authority  to  make  the  contract  for  both  assignees.  Taking 
the  contract  to  be  only  a  promise  by  the  defendants  as 
agents,  it  is  necessary  to  decide  what  has  long  been  a 
moot  point  at  law,  whether,  if  a  person  make  a  contract 
as  agent  only,  but  has  really  no  authority  to  bind  the 
supposed  principal,  he  is  personally  liable  as  principal. 
Perhaps  it  was  not  necessary  to  determine  that  point  in 
Jenkins  v.  Hutchinson (a)y  though. I  think  it  was  there 
decided,  and  in  my  opinion  well  decided,  that  the 
peronal  liability  does  not  arise.  Before  the  decision 
of  that  case,  the  contrary  had  been  laid  down  at 
Nisi  prius,  but  never  in  banc  Now,  after  that 
case,  and  the  present  decision,  it  must  be  considered 
as  the  decided  law,  that  the  remedy  against  the 
person  who  professes  to  make  such  a  contract,  but  has 
not  authority,  is  either  by  an  action  for  the  deceit, 
alleging  and  proving  the  scienter,  or  probably  on  an 
implied  contract  that  he  had  authority;  but  not  by 
treating  him  as  principal. 

(a)  13  Q.  B.li4, 
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roiumexvin.      On  the  construction  of  the  contract  in  this  case  I 

have  had  rather  more  doubt,  as  there  are  several  caaes 

Lewis       Jj^  which  solicitors  have  been  held  personally  liable  on 

Nicholson,    undertakings  for   their  clients,     Biit  on  the  whole  I 

think  the  undertaking  in  this  case  more  nearly  resembles 

that  in  Downman  v.  WiUiam8{a)  than  that  in  any  other 

decided  case.     I  therefore  agree  that  the  nonsuit  was 

right. 

Rule  discharged  (i). 

(a)  7  Q.  B.  103.     See  Tanner  ▼.  ChriiHan,  4  E,^B.59li  Lmmrd 
▼.  Bobintom,  5  E,  ^  B,  125. 

(6)  Reported  by  C,  Blaekbum,  Esq. 


Jva^TOj  Farbow  and   another,  assignees  &c.,  against 

Mayes. 


^.having  com.  "TvECL  A  RATION,  by  plaintiffs  as  assignees  of  JFd- 

actionofdebt  ward  Steward,  a  bankrupt,  contained  three  sets  of 

in  the  Queen's  rr^i       /.  n  i      ^         i  •      i 

Bench  against  counts.  Thc  nrst  sct  was  for  money  had  and  received 
^!'proposed'  by  the  defendant  to  the  use  of  the  said  E.  Steward 
order* shoufd  be  b^for®  ^e  became  a  bankrupt,  and  on  an  account 
of't^^ln  s^*'^^  between  the  defendant  and  the  said  JE.  &, 
"?d"b^t*^T"*    before  he  became  a  bankrupt;  alleging  a  promise  by 

costs,  and  sent 
to  A.  a  sum- 

mens  for  that  purpose,  upon  which  a  consent  was  indorsed  by  A,  A  Judge's  order 
was  thereupon  made,  at  the  instance  of  B.,  directing  proceedings  to  be  stajed  on 
payment  of  debt  and  costs ;  in  default  of  payment,  judgment  to  be  signed  and  execution  to 
issue.  B,  served  a  copy  of  this  order  on  A.  Neither  the  original  order,  nor  any  copy  of 
it,  was  filed  with  the  clerk  of  the  docquets  and  judgments  in  the  Queen's  Bench,  as  directed 
by  Stat  12  &  13  Fiet.  c.  106.  «.  137.  Judgment  was  signed,  and  execution  taken  oat, 
under  the  order:  and  the  shcriflf  paid  to  A.,  from  proceeds  of  the  sale  of  certain  goods  of 
B.,  the  debt  and  costs  for  which  execution  had  issued.  After  the  execution  and  payment, 
B.  became  bankrupt. 

Held  that,  under  stat.  12  &  13  Vici,  e.  106.  s.  137.,  the  order,  judgment  and  execution 
were  void  as  against  B,*s  assignees,  the  order  not  having  been  filed ;  and  that  the  assiffnees 
might  recover  from  A.  the  amount  paid  him  under  the  execution,  as  money  baa  and 
received  to  their  use  as  assignees. 


XV.  VICTORIA.  517 

defendant  to  the  said  E.  S.  before  the  bankruptcy.   The  Queen's  Bench. 

second  set  of  counts  was  similar  to  the  first,  but  alleged ;___ 

a  promise  by  defendant,  after  the  bankruptcy,  to  the  Fabrow 
plaintiffs  as  assignees.  The  third  set  was  for  money  had  Mayes. 
and  received  to  the  use  of  the  plaintiffs  as  assignees, 
and  on  an  account  stated  between  defendant  and  the 
plaintifis  as  assignees,  with  a  promise  by  defendant 
to  the  plaintiffs  as  assignees.  Plea,  Non  assumpsit. 
Issue  thereon.  A  case  was  stated  for  the  opinion  of  this 
Court,  by  the  order  of  Coleridge  J.  It  was  substantially 
as  follows. 

The  plaintiffs  are  the  assignees  of  Edward  Steward^  a 
bankrupt,  lately  a  farmer  and  com  merchant  in  Narfolkj 
who,  on  2nd  February  1850,  was  adjudged  bankrupt, 
on  the  petition  of  the  present  plaintiff  Thomas  Farrow. 
The  petitioning  creditor's  debt,  the  trading,  and  an  act 
of  bankruptcy  committed  on  25lh  January  1850,  were 
duly  proved.  On  21st  February  1850,  the  present 
plaintiffs  were  duly  appointed  assignees. 

The  present  action  was  brought  by  the  assignees 
to  recover  back  a  sum  of  96i  6rf.  received  by  the  now 
defendant  under  an  execution  against  the  bankrupt's 
goods,  upon  a  judgment  recovered  in  an  action  brought 
by  the  now  defendant  against  the  bankrupt,  and  signed 
and  entered  up  by  virtue  of  a  Judge's  order  made 
in  the  said  action,  but  which  order  had  not,  neither 
had  any  copy  of  it,  been,  nor  has  the  said  order,  or 
any  copy  of  it,  ever  been,  filed  with  the  officer  acting 
as  clerk  of  the  docquets  and  judgments  in  this  Court. 
The  circumstances  under  which  the  said  order  was 
made  were  as  follows.  The  bankrupt,  Steward^  being 
indebted  to  the  now  defendant,  John  Mayes^  in  the 
sum  of  75/.,  the  said  J.  Mayes,  on  2nd  October   1849, 
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VoimnfXVliL  brought  an  action  of  debt  for  recof  ery  of  the  said  aum  in 

1852 
1_  thia  court,  against  Steward^  and,  on  8th  November  1849, 

Fakaow  delivered  a  declaration,  to  which  Steward  pleaded.  On 
Mayes.  \q^  November  issue  was  joined,  and  notice  of  trial 
given.  On  26tb  November  1849  Steward^s  attorney 
called  on  the  attorney  for  Mayety  and  proposed  giving 
a  Judge's  order  for  stay  of  proceedings  on  payment 
of  the  debt  and  costs  on  the  Ist  January  then  next, 
which  was  refused.  On  28th  November  1849  Steward's 
attorney  again  called  on  Mayes*8  ^attorney,  and  offered 
a  Judge's  order  for  stay  of  proceedings,  on  payment 
of  debt  and  costs  on  12th  December  then  next,  to 
which  Maye$'a  attorney  agreed,  and  instructed  his  Ltm- 
dan  agent  accordingly.  On  7th  December  the  town 
agent  of  Mayes  received  from  the  town  agent  of  Ste- 
ward's attorney  a  summons  to  stay  in  conformity  with 
the  above  arrangement,  and  indorsed  a  consent  to  stay, 
on  payment,  on  or  before  12th  December  1849,  of  75/. 
and  costs  as  between  attorney  and  client.  The  town 
agent  of  Steward's  attorney  objected  to  the  payment 
of  costs  as  between  attorney  and  client,  and  refused  to 
draw  up  the  order;  and  Mayes's  attorney,  on  11th 
December  1849,  took  out  a  summons  to  shew  cause 
why  the  cause  should  not  be  set  down  for  the  ad- 
journment day,  and  the  record  resealed,  and  why 
Steward  should  not  pay  the  costs  of  the  application. 
This  summons  was  served,  and  attended  before  Patteson 
J.,  who  indorsed  thereon  the  following  memorandum. 
**  Order :  unless  an  order  staying  on  payment  of  debt 
and  costs  on  the  16th  be  served  to  day:  costs  of  the 
application  to  be  costs  in  the  cause.  «/.  P.  Dec.  12th.'' 
Steward's  attorney  elected  to  draw  up  the  order  to 
stay,  and  did  draw  it  up  accordingly,   upon  the  con- 
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sent  originally  given  by  the  plaintiff's  agent,  except  Queen^M  B«nch. 

that  the  time  of  payment  was,  by  the  plaintiff's  agent,  ' 

altered  in  the  said  consent  from  the  12th  to  the  16th      F^R»o^ 
December.     The  following  is  a  copy  of  it.  Mayes. 

^^  Mayes  v.  Steward.  Upon  hearing  the  attorneys  or 
agents  on  both  sides,  and  by  consent,  I  do  order  that, 
upon  payment  of  75/.,  the  debt  due  from  the  de- 
fendant to  the  plaintiff,  for  which  this  action  is  brought, 
together  with  costs,  to  be  taxed  and  paid  on  or  before 
the  16th  of  December  next,  all  further  proceedings  in 
this  cause  be  stayed.  And  I  further  order  that,  in 
case  default  be  made  in  payment  as  aforesaid,  the 
plaintiff  be  at  liberty  to  sign  final  judgment  and  issue 
execution  for  the  amount, -with  costs  of  judgment  and 
execution,  sheriff's  poundage,  officer's  fees,  and  all  other 
incidental  expences,  whether  by  fieri  facias  or  capias  ad 
satisfiEiciendum.     Dated  the  12th  day  of  December  1849. 

J.  Pattesan.'' 

The  summons  to  stay,  with  the  consent  originally 
indorsed  thereon,  were  filed  with  the  Judge's  clerk,  on 
the  order  being  drawn  up,  in  the  usual  manner;  but 
Steward^s  agent  served  a  copy  of  the  order  of  12th 
December  on  Mayes^s  agent  on  the  same  day  when  it  was 
drawn  up,  and  retained  the  possession  of  the  original 
until  18th  December  following,  when  he  lent  it  to 
Mayei%  attorney  for  the  purpose  of  taxing  the  costs 
and  obtaining  the  Master's  allocatur  and  signing  judg- 
ment thereon  if  necessary. 

Neither  the  said  order  of  12th  December  1849,  nor 
any  copy  of  it,  has  ever  been  filed  with  the  clerk  of 
the  docquets  and  judgments  in  the  Queen's  Bench, 
under  sect.  137  of  ^^The  Bankrupt  Law  Consolidation 
Act,  1849."  Default  having  been  made  in  payment 
of   the   said  debt  and  costs,  judgment  was,  on   18th 
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r^immrnXVirL  Deeamber  I»49,  s^oitd  aod  entered  op  Ibr  752.  debt 

^^'^""        and  I9Z.  &jl  coecs.     Upon  that  jodgmeot  so  s^ned  and 

Fakmov      entered   op,  a  writ  of  testatum  fi.  &.   was,  on   19di 

^^^^       Decemher  1849,  isoed  and  lodged  with  the  sheriff  of 

XarfoOL 

The  sheriff  oo  20th  December  1849»  earned  certain 
goods  of  the  bankrupt  to  be  taken  in  execotioo.  On 
22nd  December  1849,  a  brother  cS  the  bankrupt  paid 
the  amount  of  execution  and  expences  thereon;  and 
the  sheriff's  oflker  gare  up  the  goods  to  him,  with  a 
receipt  for  the  sum  paid.  No  sale  bj  auction  of  the 
goods  took  place ;  nor  was  any  bill  of  sale  executed  by 
the  sheriff.  The  sheriff,  by  his  said  officer,  on  27th 
December  1849,  paid  to  the  now  defendant,  MayeMj  out 
of  the  money  so  received,  the  sum  of  96/.  6dL  (the 
amount  indorsed  on  the  said  writ  of  testatum  6.  &). 
The  present  plaintiffs,  as  assignees  of  the  bankrupt, 
requested  the  now  defendant  to  pay  over  to  them  the 
said  sum  of  96iL  6^ ;  but  he  declined :  and  the  plainufls 
obtained  leave,  under  secL  153  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  to  commence  this  action;  and 
It  was  accordingly  commenced  on  23d  May  1851. 

The  question  for  the  opinion  of  the  Court  was.  Whether 
or  not,  under  the  circumstances  before  mentioned,  the 
plaintiffs,  as  assignees  as  aforesaid,  are  entitled  to  re- 
cover from  the  now  defendant  the  said  sum  of  96/1  6^. 
so  received  by  him  under  the  said  execution  as  afore- 
said, or  any  part  thereof.  The  case  was  argued  in  this 
term  (a). 

Manisty,  for  the  plaintiffs.  Stat  12  &  13  Vict.  c.  106. 
s.  137.  enacts  "that  every  Judge's  order  made  by  consent 

(a)  April  H\\i.  Rcroro  Lord  CamiMl  C.  J.,  Wighinuin^  Erie  aiid 
Crompton  Js, 
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given"  "by  any  such  trader  defendant  in  any  personal  Queen^s Bench. 
action,  and  whereby  the  plaintiff  in  such  action  shall  ^^^^* 
be  authorized  forthwith  after  the  making  of  such  order,  Farrow 
or  at  any  future  time,  to  sign  or  enter  up  judgment,  or  Mayes. 
to  issue  or  take  out  execution  in  such  action,"  "  shall, 
together  with  an  affidavit  of  the  time  of  such  consent 
being  given,  and  a  description  of  the  residence  and 
occupation  of  the  defendant,  be  filed  with  the  officer 
acting  as  clerk  of  the  docquets  and  judgments  in  the'* 
"  Court  of  Queen's  Bench  within  twenty  one  days  after 
the  making  of  such  order;"  "otherwise  such  Judge's 
order,  and  any  judgment  signed  or  entered  up  thereon, 
and  any  execution  issued  or  taken  out  on  such  judg- 
ment, shall  be  mill  and  void  to  all  intents  and  purposes 
whatever."  It  is  clear,  therefore,  that  the  payment  to 
the  defendant  on  behalf  of  the  bankrupt  in  the  present 
case,  under  the  execution,  is  void,  the  order  upon  which 
that  execution  was  issued  not  having  been  properly 
filed;  and  the  plaintiffs,  as  assignees,  are  entitled  to 
recover  the  money  so  paid.  The  defendant  will  pro- 
bably contend  that  this  order  was  not  "made  by  consent 
given"  by  the  defendant  in  the  action,  inasmuch  as  it 
was  at  the  instance  of  the  defendant  himself  that  the 
order  was  made,  the  consent  being  given  on  behalf  of 
the  plaintiff.  But  it  is  clear  that  the  language  of  sect 
137  is  intended  to  apply  to  all  Judge's  orders  made  in 
actions  brought  against  a  trader,  by  consent  of  either 
party.  In  Bryan  v.  Child  (a),  though  the  decision  there 
was  on  a  different  point,  the  meaning  of  sect  137  was 
carefully  discussed,  and  the  opinion  of  the  Court  was 
clearly  in  favour  of  this  construction  of  the  section : 
had  the   more  limited  view  been   adopted,   the  Court 

(a)  5  Bxeh,  368. 
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vdumeXViiL  woold  havc  intimated  as  much.     It  may  be  fuAy  ooa- 
'  tended  that,  even  where  the  order  is  made  upon  the 

Fa&kow  application  of  the  defendant,  it  is  made  by  his  oonsait; 

Maybs.  it  certainly  cannot  be  made  without  it. 

O^MaUegf,  contriL  The  plaintiffs  are  attempting  to 
apply  the  provisions  of  sect  137  to  a  case  which  w» 
never  contemplated  by  the  Legislature  in  framii^  it 
The  mischief  which  the  statute  was  intended  to  remedy 
was  the  practice  of  evading  the  practical  operation  d 
Stat.  3  Geo.  4.  c.  39.  (a)  which  compelled  the  filing  of 
all  cognovits  and  warrants  of  attorney  to  confess  judg- 
ment, by  getting  the  consent  of  the  trader  to  a  Judge's 
order  of  this  description,  which  placed  the  property  of 
the  trader  as  much  in  the  hands  of  the  particular 
creditor  as  a  cognovit  or  a  warrant  of  attorney.  But 
no  mischief  is  caused  by  a  defendant,  at  his  own 
request,  obtaining  an  order  to  stay  proceedings  in  a 
hostile  action  upon  payment  of  debt  and  costs ;  there 
no  fraud  is  contemplated  or  practised  upon  the  other 
creditors.  Such  a  course  stands  upon  the  same  fix>ting 
as  a  judgment  by  confession  or  agreement  under  the 
County  Court  Acts(i).  Moreover,  the  order  here  is 
not  an  order  made  by  consent  of  the  defendant  in 
the  action,  to  which  alone  sect  137  applies.  The 
order,  upon  the  face  of  it,  shews  that  the  words  <*by 
consent"  there  mean,  by  consent  of  the  party  upon 
whom  the  summons  was  served,  namely,  the  pluntiff 
in  the  action.  [Ix>rd  Campbell  C.  J.  The  order  in 
question,  whether  it  be  made  by  consent  of  the  de- 
fendant or  of   the  plaintiff  in   the   action,   gives  the 

(a)  Enlarged  bj  sUt.  6  &  7  Fiet.  e.  66. 
(6)  Sec  8Ut  13  &  14  FicL  e.  61.  ««.  8,  9. 
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particular  creditor  a  power  of  immediate  execution  over  Queen'M  Bench. 
the  property  of  the  debtor,  which  the  other  creditors  ' 

have  not  Is  not  that  one  of  the  class  of  orders  over  F^Baow 
which  the  Legislature  meant  to  exercise  a  control  by  Maybb. 
compelling  tbem  to  be  registered,  under  sect  137?] 
The  statute  was  not  intended  to*  apply  to  orders  made 
by  consent  in  a  hostile  action,  but  only  to  those 
which  were  made  collusively  by  the  creditor  and  the 
debtor,  for  the  express  purpose  of  giving  one  creditor 
a  preference  over  others.  And  the  words  "  by  consent 
given  *•  "  by  any  such  trader  defendant,"  in  sect  137, 
are  too  express  to  allow  of  that  section  being  construed 
as  applying  also  to  orders  made  without  such  consent 
It  has  been  argued  that,  in  one  sense,  every  order 
made  upon  the  application  of  a  defendant  is  made 
by  his  consent  But  that  is  not  the  ordinary  meaning 
of  the  words.  The  order,  at  all  events,  cannot  be  said 
to  be  made  by  the  defendant's  consent  until  it  is  actually 
served  by  him.  Now  here  a  copy  only  of  the  order 
was  served  on  the  plaintiff  in  the  action ;  it  was  there- 
fore impossible  for  him  to  file  the  order;  for,  in  the 
Queen's  Bench,  by  sect  137,  the  order  itself,  and  not  a 
copy,  must  be  filed ;  nor  could  he  make  any  affidavit 
of  the  time  of  the  defendant's  consent 

Moreover,  sect  137  was  not  intended  to  apply  to 
cases  where  the  order  is  perfected,  by  judgment  being 
entered  up  and  the  debt  being  satisfied  under  such 
judgment,  before  any  act  of  bankruptcy  on  the  part  of  the 
debtor.  The  principle  of  the  decision  in  Wymer  Y.Kem" 
ble(a)  applies  here.  It  is  true  that  in  Biffin  v.  Yarke{b) 
it  was  held  that,  under  stat  1  &  2  Vict  c.  110.  s.  60., 

(a)  6  B,^a  479.  (6)  5  M.^G.  428. 
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FoiumeXViiL  a  cogDOvit  Dot  filed,  and  upon,  which  judgment  had 

L_  not  been  signed  within  twenty  one  days,  was  void  not- 

Fabrow  withstanding  that  the  proceeds  of  the  execution  under 
Mayes.  judgment  had  been  paid  to  the  judgment  creditor  before 
the  insolvency  of  the  debtor.  But  the  words  of  stat 
3  Geo.  4.  c.  39.  s.  2.;  which  stat  1  &  2  Fict  c  lia 
extends  to  insolvents,  are  much  stronger  than  the 
language  of  sect.  137  of  stat  12  &  13  Fict  e.  106. 
The  assignees  are  entitled,  under  the  first  mentioned 
section,  to  recover  "  all  and  every  the  moneys  levied  or 
effects  seized  under  and  by  virtue  of  such  judgment 
and  execution.*'  Sect  137  no  doubt  declares  that 
execution  under  a  Judge's  order  not  duly  filed  shall 
be  null  and  void  "to  all  intents  and  purposes  whatever  ;** 
but,  construing  that  section  in  connection  with  sect  133, 
which  provides  that  all  executions  bona  fide  executed 
and  levied  against  the  goods  of  a  bankrupt  before  the 
date  of  the  fiat  shall  be  valid,  provided  the  party  issuing 
execution  had  not,  at  that  time,  notice  of  any  prior 
act  of  bankruptcy,  it  is  clear  that  the  statute  is  not 
intended  to  avoid  judgments  which  have  been  perfected 
by  execution  before  the  bankruptcy,  and  which  have 
not  been  obtained  by  way  of  fraudulent  preference. 
The  assignees  here  claim  the  money  as  had  and  received 
by  the  defendant  to  the  use  of  the  bankrupt,  and  also 
to  the  use  of  the  defendants  as  assignees.  But,  at  the 
time  when  the  money  was  paid  over  to  the  defendant, 
no  bankruptcy  had  taken  place,  and  the  plaintifis  were 
not  yet  assignees:  their  claim,  therefore,  cannot  be 
supported  in  its  present  shape. 

Manisti/,  in  reply.     As  soon  as  a  copy  of  the  order 
was  served  upon  the  plaintiff  by  the   defendant,  the 
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original   order  became   an  order  made  by  consent  of  Queen*9  Bench. 

.             1852 
the  defendant.     Tbe  distinction  urged  on  the  other  side  L_ 

is  merely  verbal.     The  argument  that  the  judgment  in       F^^^o'^ 

the  present  case  was  perfected  by  execution  before  the       Mayes. 

bankruptcy  begs  the  question  whether,  under  the  statute, 

there  was  any  valid  judgment  or  execution  at  all.    [Lord 

Campbell  C.  J.    These  orders  are  very  common ;  and  it 

is  therefore  desirable  that  there  should  be  an  uniform 

judgment   upon    this    point.       We    will    consult    our 

brethren]. 

Cur.  adv.  vult 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

VVc  are  of  opinion  that  the  judgment  and  execution 
thereof  in  the  action  of  Mayes  v.  Steward  is  rendered 
null  by  Stat.  13  &  14  Vict.  c.  106.  s.  137.,  because  the 
Judge's  order  upon  which  it  was  signed  was  obtained  by 
consent  of  the  defendant,  then  being  a  trader,  and  was 
not  filed  within  twenty  one  days  after  such  consent 
given. 

We  think  the  Judge's  order  for  judgment  was  obtained 
by  the  consent  of  the  defendant,  although  it  was  made 
upon  a  bona  fide  application  by  the  defendant  to  stay 
proceedings  upon  terms  in  a  hostile  action,  and  although 
the  defendant  had  at  first  wished  not  to  draw  up  the 
order,  and  only  elected  to  do  so  because  the  plaintifiP 
had  an  order  enabling  him  to  go  to  trial  if  it  was  not 
done.  No  defence  arises  fi*om  the  time  of  this  execu- 
tion :  the  course  of  legislation  upon  this  subject  makes 
it  clear  to  us  that  the  enactment  was  intended  to  render 
void  all  such  judgments,  though  signed  within  twenty 
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Volume xvi  11.  SO  OS  to  bind  the  Corporation;  but  it  docs  not  follow 

;___  that  it  is  not  such  a  contract  as  will  disqualify  the  other 

The  Queen  p^rty  to  it  from  holding  an  office  in  the  corporation, 
Francis,  under  the  Statute.  Crompton  J.  Suppose  the  contract 
had  become  illegal  from  the  corporation  paying  Mr. 
Francis  a  larger  sum  than  that  fixed  upon  by  the 
resolution.  Would  not  he  be  still  disqualified  from 
holding  office  by  reason  of  the  contract  ?]  If  the  con- 
tract had  been  under  seal ;  not  otherwise.  Corporations 
may  make  some  contracts  by  parol :  they  can  dispense 
with  a  seal  where  the  proceeding  is  part  of  their  duty 
under  their  constitution,  or  where  it  is  of  a  nature 
which  would  render  the  affixing  of  a  seal  inconvenient 
or  impossible ;  DiggU  v.  London  and  Blackwatt  RaOway 
Company  {a) :  but  the  contract  here  does  not  tall  within 
tliat  class  of  exceptions. 

Nexty  this  application  is  too  late.  Stat.  1  W.  A 
&  1  Vict  c.  78.  s.  23.  provides  that  all  applications  for 
a  quo  warranto  for  the  purpose  of  questioning  the 
right  to  a  corporate  office  must  be  made  **  before  the 
end  of  twelve  calendar  months  after  the  election  or  the 
time  when  the  person  againat  whom  such  application 
shall  be  directed  shall  have  become  disqualified,  and  not 
at  any  subsequent  time."  If  Mr.  Francis  has  become 
disqualified,  he  became  so  when  he  was  first  elected  a 
councillor,  which  was  more  than  twelve  months  aga 
[Lord  Campbell  C.  J.  The  contract  is  a  continuing 
one ;  unless  Mr.  Francis  threw  it  up  on  his  election  in 
1849,  there  would  be  a  subsequent  disqualification  de 
die  in  diem.]    He  had  done  nothing  under  the  contract 

(a)  5  Exek.  442.  450. 
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since  July  1849.  before  his  last  election.     The  words  Qwun'»BtiMh, 

.            1852 
"become  disqualified''  must  mean  "first  become  dis-  L_ 

qualified;"  if  not,  the  statute  would  in  reality  impose  no    '^**®  ^^^^"^ 

limit  at  all.     [Crompton  J.     By  stat.  5  &  6  fF.  4.  c.  76.      Francis. 

s,  28.  the  disqualification  is  to  continue  "  during  such 

time  as"  the  party  shall  have  any  interest  in  the  contract. 

The  present  case  seems  to  fall  within  that  provision.] 

Further,  Mr.  Francis  will  be  out  of  office  before  any 

judgment  can  be  given   upon   the   return   to   the  quo 

warranto ;  and  the  Court  will  therefore,  as  in  Regina  v. 

Hods(m{a\e7Lexc\&e  its  discretion  in  not  acceding  to  this 

application,  which  might  have  been  made  earlier. 

Montague  Smithy  contr^  was  stopped  by  the  Court. 

I^rd  Campbell  C.  J.  This  rule  must  be  made 
absolute.  It  is  quite  clear  to  me  that  the  contract  in 
question  is  within  the  provisions  of  stat.  5  &  6  ^.  4. 
c.  76.  8.  28.,  so  as  to  disqualify  Mr.  Francis  from  hold- 
ing office.  We  cannot  look  to  see  whether  it  be  a 
contract  upon  which  he  could  sue  the  corporation;  it 
is,  at  all  events,  one  in  respect  of  which  he  has  been 
employed  and  paid  by  the  corporation ;  and  it  would  be 
monstrous  to  hold  that  the  statute  was  avoided  by  the 
fact  of  the  contract  not  being  binding  upon  the  cor- 
poration. As  to  the  lateness  of  the  application ;  if  Mr. 
Smith  had  been  a  member  of  the  council  at  the  time 
when  the  contract  was  entered  into,  that  might  have 
been  a  ground  for  refusing  a  quo  warranto ;  but  he  was 
not;  and  his  mere  knowledge  of  the  existence  of  the 

(rt)  4  Q.  B,  648.,  note  (6). 
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rohmeXFiii,  Contract  at  that  time  is  not  a  ground  for  holding  that  he 

1852 

cannot  now  appear  as  the  relator.     With  respect  to  stat 


The  Queen  7  ^.  4  &  i  yi^t  c.  78.  8.  23.,  I  think  that  this  is  a  con- 
Fbancis.  tinning  contract,  so  as  to  create  a  disqualification  dc  die 
in  diem.  No  application  for  a  quo  warranto  could  be 
made  after  the  lapse  of  twelve  calendar  months  after 
the  contract  had  ceased:  but,  while  it  continues,  the 
application  may  be  made  at  any  time  after  its  com- 
mencement 

Erle  J.  and  Crompton  J.  concurred  (a). 

Rule  absolute  (b). 

(a)  Wightman  J.  was  absent. 

(b)  A  disclaimer  was  entered  on  ISth  June  following. 


END   OF    EASTER   TERM. 


No  case  requiring  a  report  was  decided  in  Easter 
vacation. 
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ARGUED  AND  DETERMINED 

IN 

THE  QUEEN'S   BENCH 

AND 

EXCHEQUER  CHAMBER, 

IN 

TRINITY   TERM   AND   VACATION, 

XV.  VICTORIA. 


The   Judges  who   usually  sat  in   Banc   in   this  Term 
and  Vacation  were: 

Lord  Campbell  C.  J.      I        Erle  J. 
Coleridge  J.  I        Crompton  J. 


The  Company  of  Proprietors  of  the  Kennet  and 
Avon  Canal  Navigation  against  Charles 
Hannington  Witherington. 


^PRESPASS  for  destroying  piles  and  stakes,  being  BjaNaviga- 

part  of  a  dam  of  plaintiffs  in  the  river  Kennet.  undertaken 

were  antho- 
rixed  tomake 
and  maintain  such  navigation,  and  from  time  to  time  to  alter  their  dami  and  weirs  for  that 
purpose ;  and  to  enter  and  make  works  upon  lands  for  the  purpose  of  the  undertaking,  first 
making  satisfaction  to  the  owners  as  Commissioners  under  the  Act  should  direct.  By 
a  subsequent  clause,  any  persons  injured  by  the  works  were  to  receive  compensation,  to 
be  assessed  by  the  Commissioners.  The  Commissioners  were  named  in  the  Act,  and 
power  given  them  to  appoint  successors  from  time  to  time.  The  navigation  was  made;  and, 
as  part  of  it,  a  dam  across  a  river  was  enlarged.     Sulraequently,  all  the  Commissioner!  died, 
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Vtiiumtxvni.      Plea  1.  That  the  dam  was  enlarged  so  as  to  obstruct 

the  passage  of  the  water,  as  it  was  used  to  flow  down 

Kennet      to  a  mill   in  the   occupation  of  defendant;    and  that 
and  Avon  *• 

Navigation     defendant  and  those  who  had  occupied  the  mill  bad  for 

Companj 

V.  twenty  yeara  enjoyed  the  water  as  of  right;  and  defend- 

TON.         ant  justified  removing  so  much  of  the  dam  as  was  an 

obstruction.     Pleas  2  and  3  stated  similar  justifications, 

nvithout  having 

appointed  sue-  claiming  the  right  to  the  water,  respectively,  by  forty 
Company  years'  user  and  by  prescription  in  right  of  Richard 
raised  the  dam  TuU,  who  had  demised  to  defendant, 
ofamiffowucr  ^1^^  ^  alleged  a  similar  justification,  claiming  the 
Held  by  "o^'  ^"  ^^®  Water  by  occupation,  subject  to  a  right  of 
ErfeimSi^'       ^^^  plaintiffs  to  obstruct  the  water  partially  by  a  dam, 

Crompion  Js.,  which  they  had  altered  so  as  to  increase  the  obstruction, 
that  the  power  '^ 

toalterthedam  Replication  to  all  four  pleas  that,  by  2  stat  1  G.  1. 
still  existed,  .  * 

even  though      c.  24.  (a),  certain  persons  were  empowered  to  make  and 

the  mill  owner         .    ^  .  .       .  ,  ,  ,   ^  .     . 

should  no  mamtain  a  navigation  and  works,  and  CommissioDers 
Mjf means  of  ^^^^  nominated  to  assess  compensations ;  and  that,  under 
SlTtiol  m""  s^a^-  53  G.  3.  c.  cxix.,  local  and  pereonal,  public  (6), 
to  which  they  these  powers  became  vested  in  the  plaintiffs,  who,  for 
opinion:  the  necessary  regulation  of  the  water  for  the  purposes 

Juord  Camp- 
hen  C.  J.,  dis-  of  the  navigation,  "  and  for  the  necessary,  reasonable 
sentiente,  and  n  •  ^  r    ^  .  i  •       •       «   i  % 

holding  that,     and  bcnencial  use  of  the  said  navigation     by  *^  boats, 
tion  clause    '   barges,  lighters  and  other  vessels,*"  altered  and  enlarged 
inolpfble  oT*  ^^^  ^^^  ^^  question. 
exSi^n  of         Rejoinder  that,  before  the  passing  of  the  last  men- 

the  Commis-     tioned   Act,  and  before  the  alteration  of  the  dam,  all 

sioners,  the  ' 

powers  which 

the  Act  had  («)  «  Xo  make  the  river  Kennet  navigable  from  Reading  to  Newbury  in 

upon  the  ^^®  county  of  Berks.**  Reference  was  also  made  to  stat  3  G.2.e.  35. » which 

Cfompany  to       («.   12.)  enabled  the   Commissioners  to  convict  trespassers  and  enforce 

to  oOii"^"'^        payment  of  damages  by  them. 

persons  could         (^)  "  "^^  enable  the  Kennei  and  Avon  Canal  Company  to  raise  a  further 

no  longer  be       gum  of  money  to  purchase  the  shares  of  the  river  Kennet  navigation,  and 

to  amend  the  several  Acts'*  (referred  to  by  this  statute)  "  passed  for  making 

the  said  canal." 
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the   Commissioners  named  in  the  Act  of  Geo.  L,  or  Quun'*  Bench. 

1852 
appointed  under  or  in  pursuance  of  it,  were  dead,  and 

that  no  successors  had  been  appointed. 

Demurrer.     Joinder. 

The  demurrer  was  argued  in  last  Term  (^/?n7  23d) (a), 
bj  Phipson  for  the  plaintiflfe,  and  Whateley  for  the  defend- 
ant The  judgments  delivered  seriatim  by  the  Court 
make  it  unnecessary  to  report  the  argument  at  length. 

The  material  parts  of  2  stat.  \  G.  1.  c.  24.  are  as 
follows. 

Sect.  I  authorizes  certain  persons  named,  their  heirs  and  assigns  or  nomi- 
nees,  "to  make  the  said  river  Kennet  navigable,  pr;rtable,  and  passable  for 
boats,  barges,  lighters,  and  other  vessels  from  the  said  wharf  or  common  land- 
ing place  at  Reading  to  Newbury  aforesaid,  and  from  time  to  time  to  continue, 
maintain,  and  use  such  navigation  in  such  manner  as  they  shall  think  fit, 
and  for  those  purposes  to  clear,  scour,**  &c.  "the  said  river,"  Ac,  "and 
to  make,  build  up,  dig,  or  cut  through  the  banks  of  the  said  river,**  &&, 
"  and  to  make  such  new  cuts,  trenches,  or  passages  for  water  in,  upon,  or 
through  the  lands  or  grounds  adjoining  or  near  unto  the  said  river,  &o. , 
"  as  they  shall  think  fit  and  proper,  for  navigation  and  passage  of  boats  and 
other  vessels,  or  anj^  ways  necessary  for  the  more  convenient,  easy,  and 
better  carrying  on  and  effecting  the  said  undertaking,  being  the  soil  or 
ground  of  the  King's  most  excellent  Majesty,  his  heirs  or  successors,  or  of 
any  other  person  or  persons,  bodies  po'itic  or  corporate,  their  heirs  or 
successors,  and  to  remove  and  take  away  all  trees"  Ike,  which  may  hinder 
navigation,  and  to  build,  erect,  set  up,  and  make,  over  or  in  the  said 
river,  &c.,  or  upon  the  lands  adjoining  or  near  to  the  same,  such  and 
so  many  bridges,  sluices,  locks,  weirs,  &c.,  dams,  cranes,  wharfs,  ware- 
houses, and  other  works,  as  and  where  they  the  said  undertakers,  their 
heirs,  assigns,  and  nominees,  shall  think  fit  or  convenient,  and  from  time 
to  time  to  alter,  repair,  and  amend  the  same,  afid  to  make  any  ways, 
passages,  and  other  conveniences  for  the  carrying  and  conveying  of 
goods,  to  or  from  the  said  river,  navigable  passages,  streams,  trenches, 
or  cuts,  and  for  carrying  materials  for  erecting  or  making  the  said -works, 
and  for  altering,  repairing,  or  amending  tho  same,  and  to  lay  the  said 
materials  on  the  grounds  near  to  the  place  or  places  where  the  said 
works  are  to  be  done,  and  to  alter  any  bridges,  or  to  turn  or  alter  any 
highways,  in  or  upon  the  said  river,  as  may  hinder  the  navigation  or 
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passage  thereon,  as  also  make  towing  paths  &c,  *<as  the  said  nnder- 
takers,  their  heirs  or  assigns,  shall  think  convenient,  and  to  do  all 
matters  and  things  which  the  said  undertakers,  their  heirs,  &c.,  "shall 
think  necessary,  for  the  making  and  maintaining  the  said  riTer,  streams, 
cuts,  and  passages  navigable  and  passable  as  aforesaid,  or  for  the 
improvement  or  preservation  thereof;  the  said  undertakers,  their  hein 
and  assigns,  first  giving  satisfaction  to  the  owners  or  proprietors  of  sack 
lands,  weirs,  mills,  tenements,  or  hereditaments  respectively  as  shall  be 
<ligged,  cut,  or  removed,  or  otherwise  made  use  of  for  the  carrying  on  or 
effecting  the  said  navigation,  or  for  maintaining  or  managing  the  samei 
according  to  the  true  intent  and  meaning  of  this  Act  as  the  Commissioners 
hereafter  named  for  that  purpose  shall  direct  and  appoint,  in  ease  the  said 
undertakers,  their  heirs,  assigns,  or  nominees,  shall  not  beforehand  have 
agreed  with  the  proprietors  of  such  weirs,  mills,  lands,  tenements,  and 
hereditaments  respectively  concerning  the  same.** 

Sect.  2.  "  And  for  the  better  effecting  the  premises,  and  dne  rating  the 
value  of  the  things  for  which  satisfaction  shall  be  given,  according  to  the 
intent  of  this  Act,  if  the  persons  concerned  as  aforesaid  shall  not  agree 
among  themselves,  be  it  enacted  by  the  authority  aforesaid,  that  the  most 
noble  ChttrkM  Seymour  Duke  of  Somenet"  (and  several  other  persons 
named)  *<  shall  be  and  are  hereby  constituted  and  appointed  Commissioners 
for  settling,  determining,  and  adjusting,  in  manner  hereafter  mentioned,  all 
matters  about  which  any  difference  may  arise  between  the  said  undertaken, 
their  heirs,'*  &c.,  "  an^  the  proprietors  of  the  sud  lands,**  &c.;  and  the 
**  Commissioners,  or  any  seven  or  more  of  them,  are  hereby  empowered  and 
authorised,  and  shall  have  full  power  and  authority,  to  mediate  between  the 
said  undertakers,  their  heirs,  assigns,  and  nominees,  and  the  owners  and 
occupiers  of  such  lands,  weirs,*'  &c  *'  adjoining  to  or  near  the  said  river, 
streams,  brooks,  or  watercourses,  as  shall  be  intended  to  be  made  use  of  for 
the  carrying  on  or  effecting  the  undertaking  aforesaid,  and  to  settle  and 
determine  what  satisfaction  every  such  person  or  persons,  bodies  politic  or 
corporate  shall  have  for  such  proportion  of  his,  her,  or  their  lands,  tene- 
ments, or  hereditaments  as  shall  be  cut,  digged,  removed,  or  made  use  of 
as  aforesaid,  and  for  the  damages  that  shall  be  thereby  sustamed,  and  to 
adjust*'  &c.  the  proportion  of  such  purchase  money  or  satisfaction  to  be 
given  to  every  tenant  or  other  person  having  a  particular  estate,  &c: 
**  and  if  it  shall  happen  that  any  person  or  persons,  bodies  politic  or  cor- 
porate, shall  decline  such  mediation,  or  refuse  to  deal  or  agree  with  the 
said  undertakers,  their  heirs,'*  &c.,  or  through  any  disability  or  impediment 
cannot,  **  the  said  Commissioners  or  any  seven  or  more  of  them  are  hereby 
authorised  and  empowered  from  time  to  time  to  issue  out  their  warrant  or 
warrants  under  their  hands  and  seals  to  the  sheriff**  of  Berks,  for  the  im« 
pannclling  and  returning  a  jury,  who  "  shall  inquire  or  assess  such  damages 
and  recompense  as  they  shall  think  fit  to  bo  awarded  to  the  owners  and 


XV.  VICTORIA. 


535 


occupiers  of  any  such  lands,  tenements,  or  hereditaments,  or  any  part 
thereof,  as  shall  be  used  for  or  damnified  by  making  the  said  river  navi- 
gable, for  their  respective  estates  and"  interests  therein,  by  reason  of  the 
cutting,  digging,  removing,  or  otherwise  using  any  of  his,  her,  or  their 
lands,  tenements,  or  hereditaments  for  the  purposes  aforesaid,  or  for  the 
loss  or  damage  which  they  shall  or  may  respectively  sustain  thereby ;  and 
the  said  Commissioners,  or  any  seven  or  more  of  them,  shall  give  judgment 
for  such  sums  to  be  assessed  by  such  juries,"  which  judgment  is  to  be 
recorded,  and  *'  that  upon  payment  of  any  such  sum  or  sums  so  agreed  on 
or  assessed  to  the  parties  concerned,  or  tender  thereof  made,"  &c.,  "  and 
if  upon  such  tender  as  aforesaid  they  refuse  or  shall  not  be  willing  to 
receive  the  same,  then,  upon  paymeut  of  such  sum  into  the  hands  of  such 
person  or  persons  as  the  Commissioners,  or  any  seven  or  more  of  them, 
shall  appoint,  for  the  use  of  the  parties  interested  as  aforesaid,  it  shall 
then,  and  not  before^  be  lawful  to  and  for  the  said  undertakers,  their  heirs, 
assigns,  or  nominees,  their  agents,  workmen,  and  servants,  to  remove,  dig, 
cut,  or  use  so  much  of  the  said  lands,  tenements,  or  hereditaments  for 
which  such  satisfaction  shall  be  assessed  or  decreed  as  aforesaid,  and  thereon 
to  make,  erect,  or  do  any  works,  matters,  and  things  for  the  effecting  and 
carrying  on  the  said  navigation,  and  for  the  supporting  and  maintaining 
the  same,  as  the  said  undertakers,"  &c.,  "  shall  think  requisite,  and  to  have, 
use,  and  enjoy  the  same  to  and  for  their  own  proper  use  and  benefit ;  and 
this  Act  shall  be  sufficient  to  indemnify,  as  well  the  said  Commissioners 
as  the  said  undertakers,  their  heirs,"  &c.,  "  and  all  persons  employed  or 
authorised  by  them,  against  the  said  owners  and  occupiers,  their  heirs, 
successors,  executors,  administrators,  or  assigns,  to  all  intents  and  purposes 
whatsoever :"  Proviso :  no  Commissioner  to  sit  or  act  in  any  case  where 
be  is  interested,  or  if  he  do  not  pay  to  the  land  tax  for  lOOiL  per  annum. 

Sect.  3  enacts :  **  That  for  supplying  the  number  of  the  said  Commis- 
sioners (in  case  of  death,  or  any  of  their  refusal  to  act,)  the  surviving  or 
other  Commissioners,  or  any  seven  or  more  of  them,  shall  from  time  to 
time,  by  instrument  in  writing  under  their  respective  hands  and  seab, 
nominate  and  apporot  some  other  person  or  persons  within  the  said  county, 
having  an  estate  of  land  of  the  yearly  value  of  100/.,  in  the  place  of  him 
or  them  so  dying  or  refusmg,  which  said  new  Commissioner  or  Commis- 
sioners so  nominated  and  appointed  shall  from  thenceforth  have  like  power 
and  authority  in  all  things  relating  to  the  matters  aforesaid  as  if  he  or 
they  had  been  expressly  named  m  this  Act ;  and  every  such  instrument 
and  nomination  of  new  Commissioners  shall  from  time  to  time  be  recorded 
by  the  clerk  of  the  peace  for  the  said  coimty." 

Sect.  8.  **  That  if  the  said  undertakers,  their  heirs,  assigns,  or  nominees, 
shall,  m  pursuance  of  the  powers  of  this  Act,  by  any  means  raise  the  water 
in  the  said  river  above  its  ancient  or  usual  height,  whereby  the  adjacent 
lands  may  be  more  liable  to  be  overflowed  or  damaged  than  they  have 
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formerly  been,  that  they  the  said  undertakers,  their  heirs  and  assigns,  at 
their  own  proper  costs  and  charges,  shall  cause  the  banks  of  the  said  river 
to  be  proportionately  raised  and  heightened  in  all  places  where  need  shall 
require,  so  that  the  new  banks  shall  be  able  and  suflBdent  to  contain  the 
waters  at  such  their  raised  height,  and  also  shall  from  time  to  time  main- 
tain and  repair  the  same  banks  as  often  as  occasion  requires ;  or  if  the  said 
undertakers,  their  heirs  or  assigns,  in  pursuance  of  the  powera  aforesaid, 
shall  make  any  new  cuts  or  trenches,  by  reason  whereof  any  person  or 
persons  shall  not  have  convenient  ingress  or  egress  into  or  out  of  their 
respective  grounds  or  other  hereditaments,**  &c.,  that  then  the  undertakers, 
their  heirs  &c.,  at  their  own  cost,  shall  erect  and  maintain  such  sufficient 
bridges  over  every  such  new  cut  **  as  by  the  said  Commissioners,  or  any 
seven  or  more  of  them,  shall  be  directed.** 

Sect.  18.  **  That  if  any  person  or  persons,  at  any  time  after  the  said 
river  is  made  navigable,  shall  happen  to  sustain  any  damage  or  injury  in 
hb,  her,  or  their  meadow  grounds,  lands,  tenements,  hereditaments,  mills, 
weirs,  water  engines,  or  wharfs,  by  the  said  undertakers,  their  heirs,  assigns, 
or  nominees,  raising  the  water  to  a  prejudicial  height,  or  turning  the  stream, 
or  by  not  sufficiently  making  up  or  repairing  the  banks  of  the  said  river, 
or  cleansing  the  same,  or  by  their  taking  away,  wasting,  or  diverting  the 
water  from  the  said  meadows,  mills,  water  engines,  or  wharfs,  in  such  case 
it  shall  and  may  be  lawful  for  the  said  Commissioners,  or  any  seven  or  more 
of  them,  and  they  are  hereby  required,  by  the  inquisition  of  twelve  men, 
to  be  impannelled  and  returned  as  aforesaid,  from  time  to  time  to  settle 
and  assess  such  damage  or  injury,  and  for  securing  a  recompense  or  satis- 
faction for  the  same  to  the  proprietors  of  such  meadow  grounds,  lands,**  &c. 
**  (in  case  the  said  undertakers,  their  heirs,  assignd,  or  nominees,  shall  not 
(being  thereto  required)  satisfy  and  recompen9e  such  damage  or  injury  as 
shall  be  settled  and  assessed  as  aforesaid,  with  full  costs  of  snit,)  to  con- 
stitute one  or  more  person  or  persons  to  receive  the  tolls,  rates,  and  doties 
arising  by  the  navigation  of  the  s&id  river  /JTenne/,  who  shall,  out  of  the 
said  tolls,  rates,  and  duties,  in  the  6rst  place  pay  and  satufy  all  and  every 
sum  and  sums  of  money  so  to  be  settled  and  assessed  for  damages  and 
costs  as  aforesaid ;  and  the  moneys  so  to  bo  received  by  such  receiver  or 
receivers  shall  and  is  hereby  declared  to  be  esteemed  as  so  much  money 
received  to  the  use  of  such  proprietors  or  persons  sufllering  damage  as 
aforesaid,  till  satisfaction  made  for  such  damages  and  costs  so  settled  and 
assessed  as  aforesaid,  in  order  and  course  successively  as  such  detennioa* 
tions  for  the  same  shall  be  in  priority  of  time,  and  shall  be  taken,  had, 
and  recovered  from  the  receiver  or  receivers  appointed  to  receive  the  said 
tolls,  rates,  and  duties  as  aforesaid  in  such  manner,  and  by  and  with  the 
like  powers,  privileges,  and  authorities,  as  the  same  are  herehibcfore 
appointed  to  be  taken,  had,  and  recovered  by  the  said  undertakers,  thev 
heirs,  assigns,  or  nominees.*' 
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The  points  for  argument  submitted  to  the  Court  were :  Queen*t  Bench. 

For  the  plaintiffs.     That,  as  assignees  and  possessors  * 

of  the  powers  granted  by  the  Act  of  Parliament  in  the     ^^^^^^ 

replication  first  mentioned,  they  were  entitled  to  make     ^*''^^^®° 

any  reasonable  alteration  in  the  dam  or  barrier  in  the   ^    ▼• 

With  BRING - 
river  Kenneth  mentioned  in  the  declaration,  which  was         ton. 

necessary  for  the  regulation  of  the  water  in  the  river  for 

the  purposes  of  the  navigation.     And  that  the  rejoinder, 

which  admits  the  reasonableness  and  necessity  of  such 

alteration,  is  bad.     And  that  the  powers  conferred  by 

the  above  Act  were  absolute,  and  not  dependent  upon 

the  existence  of  Commissioners  under  the  Act:  and, 

therefore,  that  the  existence  of  such  Commissioners  was 

not  a  condition    precedent    to   the    exercise   of  such 

powers. 

For  the  defendant.  That,  on  the  true  construction  of 
the  Act  of  Parliament  in  the  replication  first  mentioned, 
the  powers  in  the  assumed  exercise  whereof  the  plaintifis 
committed  the  acts  sought  to  be  justified  in  the  replica- 
tion were  coexistent  with  the  Commissioners  under  the 
Act;  and  that  when  the  body  of  Commissioners  was 
extinct  the  powers  could  no  longer  be  exercised.  That 
the  existence  of  the  right  and  the  means  of  obtaining 
compensation  is  a  condition  precedent  to  the  exercise  of 
the  powers;  and,  the  body  of  Commissioners  having 
become  extinct,  the  right  and  means  of  obtaining  com- 
pensation no  longer  exist. 

Besides   the   case  referred   to  in  the  judgments   of 
the  Court,    Baulton   v.   Crawther  (a).    Glover  v.  North 
Staffordshire  Railway   Company  (fi),   Thicknesse  v.   The 
Lancaster  Canal  Company  {c\  and  Cane  v.  Chapman  (d)^ 
were   cited   for   the   plaintiffs;    and  Stourbridge   Canal 

(a)  2  B.^C,  703.  (6)  16  Q.  B,  912. 

(c)  4  Af .  4-  ff .  472.  (rf)  5  ^.  4-  i?.  647. 
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VilmmtXrnJ.  Company  t.  Wheeley  (a),  Ballard  r.  Wtof  (b),  BoOami't 

*^^^'        Case  (e),  and  Bueheridge  t.  Flight  (</),  for  the  defendant 

.^Tv-^K  Ckr.  «fe.  rdfc 

Compinj 

In  this  Tenn  {June  12th),  there  being  a  difference  of 
TON.        opinion  on  the  Bench,  the  learned  Judges  deliraed 
separate  judgments. 


WfTHmiNO- 


CrnmpumJ,  Crompton  J.  This  wss  an  action  of  trespass  for 
cutting  and  breaking  certain  piles,  stakes  and  hurdles, 
forming  part  of  a  dam  of  the  piainufls  in  the  rifer 
Kennet  The  defendant  justified  the  removing  the  part 
of  the  dam  in  question,  on  the  ground  that  it  was  an 
enlaigement  of  a  dam  formerly  erected,  and  that  such 
enlargement  obstructed  the  water  formerly  allowed  to 
pass  by  the  dam,  and  which  water  the  defendant  churned 
a  right  to  in  respect  of  his  mill.  The  plaintiffs  stated, 
in  their  replication,  that  the  dam  was  enlarged  by  them 
for  the  purpose  of  maintaining  the  navigation  of  the 
Kennet,  under  the  powers  of  an  Act  of  Parliament, 
2  Stat  1  G^.  1.  c.  24.  The  defendant  rejoined,  shewing 
that  all  the  Commissioners  nominated  in  the  Act  of 
Parliament  for  the  purpose  of  settling  compensation  for 
damages,  and  all  Commissioners  subsequently  nominated 
under  the  Act,  were  dead,  and  that  no  Commissioners 
were  in  existence  when  the  dam  was  enlarged 

The  plaintiffs  having  demurred  to  this  rejoinder,  the 
question  arose  whether  the  powers  under  which  the 
plaintiffs  had  acted  had  been  lost  or  destroyed  by  the 

(a)  2  B,^  Ad.  792. 

W  I  Af.  ^  r.  520.  529.  fir.  a  Tyr,  ^  G,  851.  862. 
(c)  4  i?«p.  75a.76a,b. 

{d)  Q  B,  ^  C.  49.  AflBnning  the  judgment  of  the  Comman  Pleat  ia 
FHght  V.  Buckeridpt,  3  Bimg.  215. 
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death  of  all  the  Commissioners  named  in  the  Act  or  Queen'*  Bench. 

1852 
subsequently  appointed,  and  by  reason  of  no  Commis-  ' 

sioners  under  the  Act  being  in  existence  at  the  time  of     ^f/^'voN 

the  making  the  works  mentioned  in  the  replication.  Navigation 

By  the  1st  section  of  the  Act  powers  are  ffiven  to   _    ▼• 

"^  7  Wn-HERING- 

seven  persons  named  in  the  Act,  their  heirs,  assigns  and         ton. 
nominees,  to  make  the  river  Kennet  navigable,  and  from 

°  Crcmpion  J. 

time  to  time  to  continue,  maintain  and  use  the  naviga- 
tion, and  to  dig  and  cut  through  the  banks  of  the  river, 
and  to  erect  in  the  river,  and  upon  the  lands  adjoining 
or  near  to  the  same,  weirs,  pens,  dams,  &c.,  and  from 
time  to  time  to  alter,  repair  and  amend  the  same,  and  to 
do  all  matters  and  things  which  they  should  think  neces- 
sary for  the  making  and  maintaining  the  river  navigable, 
or  for  the  improvement  and  preservation  thereof,  the 
said  undertakers  &c.  first  giving  satisfaction  to  the 
owners  &c.  of  such  lands,  weirs,  mills,  tenements  or 
hereditaments  respectively  as  shall  be  digged,  cut  or 
removed,  or  otherwise  made  use  of  for  the  carrying  on 
or  effecting  the  said  navigation  or  for  maintaining  or 
managing  the  same,  as  the  Commissioners  named  for 
the  purpose  should  direct,  in  case  the  undertakers 
should  not  beforehand  have  agreed  with  the  proprietors 
of  such  weirs,  mills,  lands,  tenements  and  hereditaments 
respectively  concerning  the  same. 

By  the  2d  section  Commissioners  are  appointed  to 
mediate  between  the  undertakers  and  the  owners  and 
occupiers  of  such  lands,  mills,  tenements  and  heredita- 
ments, adjoining  to  or  near  the  river,  as  should  be 
intended  to  be  made  use  of,  and  to  settle  the  satisfaction 
the  parties  were  to  have  for  such  proportion  of  their 
lands  &c.  as  should  be  cut,  digged,  removed  or  made 
use  of;  and  powers  of  settling  disputes  by  a  jury  are 
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Volume X Pill,  then  given  to  the  Commissioners;  and  the  andertakers, 

1852 
!__  upon  payment,   "and   not  before,^  were  autborized  to 

«?d  >u?N    "^^D^ove,  dig,  cut  and  use  the  lands  &c. 

^*onf*an*"        According  to  these   clauses,   the  satisfaction  to  the 

,„     ▼•  owners  in  the  manner  prescribed  was  made  a  condition 

Withering-  ^      *^ 

TON.        precedent  to  the  digging  and  using  the  lands  of  the 

Crompton  J  ^^j^'^'^g  owucrs :  and,  as  the  non-existence  of  the  Com- 
missioners precludes  the  assessing  satisfaction  in  the 
mode  prescribed,  no  powers  of  this  description  could 
be  exercised  after  the  Commissioners  ceased  to  exist, 
except  in  the  case  of  an  agreement  between  the  under- 
takers and  the  owners. 

Thb  provision  for  an  antecedent  satisfaction  was  pro- 
perly applicable  to  the  taking  and  injuring  land,  the 
compensation  for  which  could  be  settled  beforehand; 
but  it  was  not  applicable  to  many  cases  of  consequential 
damage ;  and  accordingly  the  Act  of  Parliament  does  not 
include  such  cases  in  the  provision  for  compensation  to 
which  I  have  referred.  This  provision  in  the  Ist  section 
is  much  narrower  than  the  powers  given  by  that  section, 
and  only  includes  compensation  for  the  direct  trespasses 
to  the  land  which  it  specifies.  It  was  proper,  therefore, 
to  make  other  provisions  for  compensation  for  conse- 
quential damages;  and  this  was  attempted  to  be  done 
by  the  18th  section  of  the  Act  (His  Lordship  read 
part  of  the  18th  section;  ante,  p.  536.)  The  making 
satisfaction  for  damages  of  this  description  could  not 
be  made  a  condition  precedent  to  the  doing  the  act 
which  might  cause  the  damage;  and  accordingly  in 
this  section .  provision  is  made  for  subsequently  ascer- 
taining and  settling  and  recovering  such  damages. 

The  damage  sustained  by  the  millowner  in  the 
present  case  was  of  this  latter  class;    and,  according 
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to  the  intention  of  the  framers  of  the  Act,  he  ought,  QueeH*t  Bench, 
after  the  acts  done  and  the  mischief  sustained,  to  have  ' 

had  his  compensation  assessed  for  the  damages  which       ^^^a^ 

the  exercise  of  the  powers  had  occasioned.  Navigation 

rrn  ,  Company 

The  question  is  whether,  by  reason  of  the  mode  of  ▼. 

_  -        1     ,  1.11  WrrHEBiNfl- 

assessmg  the  amount  of  such  damage  bemg  lost,  the         ton. 

plaintiiiB  have  lost  the  powers  expressly  given  them  by 
the  1st  section,  and  the  exercise  of  which  is  not  made 
to  depend  upon  a  prior  satisfaction. 

It  was  argued  before  us  that  the  Legislature  must  be 
taken  as  impliedly  enacting  that  powers,  the  exercise  of 
which  must  be  injurious  to  the  millowners,  and  which 
the  Legislature  would  not  have  given  without  a  com- 
pensation clause,  should  cease  on  the  cesser  of  the  powers 
of  compelling  compensation.  It  could  not  be  said  that 
the  making  satisfaction  was  a  condition  precedent  to  the 
exercise  of  these  powers;  but  it  was  said  that  the 
powers  were  coexistent  with  the  Commissioners  under 
the  Act,  and  that  the  existence  of  the  means  of  obtain- 
ing compensation  was  a  condition  precedent  to  the 
exercise  of  the  powers. 

It  appears  to  me  that,  if  we  were  to  yield  to  this 
argument,  we  should  rather  be  making  the  Act  of 
Parliament  than  construing  it.  The  first  section  gives 
what  may  be  called  two  classes  of  powers :  one  is  to  be 
exercised  only  on  a  condition  precedent  being  complied 
with;  the  Act  is  silent  as  to  any  prior  condition  with 
respect  to  the  other.  It  is  true  that,  in  all  probability, 
the  Legislature  thought  that  they  had  sufficiently  pro* 
tided  for  the  compensation  to  the  millowners;  and  that, 
if  they  had  foreseen  what  has  happened,  they  would 
not  have  left  the  millowners  without  compensation ;  but 
their  course  probably  would  have  been  to  have  given 

VOL.  XVIII.  N.  8.  2  o 
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VtimmxriiL  the  compensadoa  in  a  mure  secare  waj,  sod  not  to  hate 

^'^  '       taken  away  the  powers. 

»r  aV"»         ^^°  ^^  properlj  imply  a  condition  which  is  to  take 

K]iiH^«tx«     a^ay  the  powers  expressly  giren  by  the  statute,  because 

^-  the  I.«egislature  have  (ailed  in  making  a  sufficient  provi- 

Tov.         ston  for  compensation  made  to  parties  injured  by  the 

^^^^^^^^  J     exercise  of  those  powers?    I  find  express  powen  gifen 

by  the  Act,  which  are  clearly  sufficient  for  the  purposes 

for  which  they  hare  been  used.     I  cannot  say  that  these 

powers  have  ceased,  by  implying  a  condition,  wluch  the 

Legislature  have  never  contemplated,  from  circumstances 

which  they  had  not  in  their  contemplation,  and  whidi 

if  they  had  contemplated,  they  would,  in  my  opinion, 

have  guarded  against,  not  in  the  way  now  suggested,  by 

taking  away  the  powers,  but  by  providing  some  other 

mode  of  assessing  compensation.     If  I  were  to  make 

any  implication  fi\>m  what  I  may  specuUtc  upon  as  to 

the  intention  of  the  Legislature,  I  should  think  it  a  less 

straining  of  the  Act  to  imply  that  in  such  a  case  a 

reasonable  compensation  should  be  recoverable,  than  to 

imply  that  the  powers  were  to  cease.     The  Legislature 

did  intend  that  compensation  should  be  made,  though 

they  have  failed  in  the  mode  of  carrying  it  out;  but 

they  neither  contemplated  nor  intended  that  the  powers 

which  may  be  necessary  for  the  preservation  of  the  very 

existence  of  the  navigation  should  cease. 

It  must  be  remembered  that  the  non-existence  of 
Commissioners  has  not  happened  through  the  default  of 
the  plaintifis  or  the  undertakers  whom  they  represent 
The  Commissioners  were  a  distinct  body;  and  it  \i 
through  their  negligence  in  not  filling  up  vacancies 
according  to  the  directions  of  the  Act  that  the  mischief 
has  occurred. 
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It  would  be  equally  hard  on  the  plaintiffs  to  have  the  Queen*8  Benek. 

navigation   injured   through   the   want   of   the   powers * 

necessary  for  its  maintenance  and  preservation  as  it  is      and  aTon 
for  the  defendants  to  sustain  the  iniury  to  their  mill.  Navigation 

•^     -^  Company 

Finding  that  the  Legislature  have  expressly  given  the  ▼• 

powers  in  question,  and  that  they  do  not  take  them  ton. 
away  by  any  express  words  in  the  event  that  has  hap- 
penedy  I  do  not  think  that  I  can  imply  that  these  powers 
are  to  cease  because  the  Legislature  have  not  provided 
a  sufficient  mode  for  settling  and  recovering  the  com- 
pensation. If  they  had  given  no  compensation  through 
inadvertence,  the  powers  would  have  been  good.  The 
case  appears  to  me  to  be  the  same  when  the  compensa- 
tion fails,  the  powers  being  given  to  be  exercised  before 
the  compensation  is  to  be  inquired  into. 

I  have  assumed,  for  the  purposes  of  my  judgment, 
that  no  mode  of  obtaining  compensation  exists;  because 
I  think  that,  even  in  that  case,  the  law  is  in  favour  of 
the  existence  of  the  powers.  I  do  not,  however,  wish 
to  be  considered  as  saying  that  there  is  no  mode  of 
obtaining  satisfaction.  There  seem  grave  objections 
to  the  modes  which  were  adverted  to  in  the  argument 
as  possible  modes  of  obtaining  compensation  (a) ;  but 
I  am  by  no  means  certain  that  some  mode  may  not 
exist  It  is  not,  however,  necessary  to  decide  this  point, 
as  I  think  that  the  powers  do  not  cease  even  if  all 
power  of  obtaining  compensation  is  gone. 

I  think,  therefore,  that  the  rejoinder  contains  no 
sufficient  answer  to  the  replication,  and  that  the  plaintiffs 
are  entitled  to  our  judgment  that  the  rejoinder  is  bad. 

(a)  See  pp.  544,  551,  post 

2  o  2 


5** 

of  WBJ  hnuMBt 


the  Dcydic  Tbe  ri^  of  the  Canal 
giren  aDcooditiaoaDT ;  and  at  the  tnne  when  the  r%ht 
is  exerciKd  it  is  oootingent  whether  diere  will  be  any 
damage  to  be  oompeiisated.  If  one  of  the  two  parties 
is  to  lose  his  ri^t,  the  Canal  company  has  the  priority 
in  tbe  order  of  exerdang  the  right;  and  the  owner  of 
the  mill  can  shew  no  reason  why  his  i^^ts  should  be 
preferred  to  the  rights  in  the  canal,  which  are  both 
public  and  private. 

Farther^  there  appears  to  me  to  be  groond  fixr  hdding 
that  an  action  would  lie  against  the  Company  fix*  not 
making  compensation,  because,  when  the  right  to  raise 
the  weir  was  created,  the  duty  of  compensadng  in  esse 
of  dami^  was  imposed ;  and,  though  a  special  tribunal 
for  awarding  such  compensation  was  created,  with  a 
special  remedy  by  a  receifer  of  the  tolls,  yet,  as  a  right 
to  such  compensation  exists  at  common  law,  and  that 
common  right  was  rather  restricted  by  the  statute  than 
created  by  it,  the  special  remedy  may  be  concurrent  with 
the  action  at  common  law,  or  the  common  law  remedy 
may  be  revived  upon  the  failure  of  the  special  remedy. 
But,  whether  this  be  correct  or  not,  the  plaintifis  seem 
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to  me  to  be  entitled  to  judgment  for  the  reason  before  Qmeen*t  Bench. 
given.  

Kennet 
and  Avon 

WiGHTMAN  J.     The  case,  as  it  appeared  upon  the     Navigation 
pleadings,  having  been  stated  by  my  brother  Cromptony  ▼• 

.     ,  ./         ^  -r  WlTHBRING- 

it  is  unnecessary  for  me  to  repeat  it.  ton. 

It  being  admitted  that  the  compensating  power  given  ^^  - 
by  the  Act  of  Parliament  is  gone,  the  question  for  our 
consideration  is,  whether  the  power  of  the  Company  to 
make  such  alterations  in  their  dams  and  other  works 
as  may  be  necessary  for  maintaining  their  navigation  is 
gone  also,  if  such  alterations  are  detrimental  to  the  rights 
of  others  acquired  subsequently  to  the  constructing  of 
the  original  dams  or  works. 

The  dam  was  originally  constructed  and  the  altera- 
tions made  under  the  powers  given  by  the  1st  section  of 
2  Stat  1  G.  1.  c.  24.  By  that  section  the  Company  were 
empowered  to  make,  over  or  in  the  river  Kenneth  such 
dams  and  other  works  as  they  might  think  fit,  and  from 
time  to  time  to  alter  the  same,  and  to  do  all  such  things 
as  they  might  think  necessary  for  maintaining  the  river 
navigable,  or  for  the  improvement  or  preservation 
thereof;  ^r«^  giving  satisfection  to  the  owners  or  pro- 
prietors of  such  lands,  weirs,  mills,  tenements  or  here- 
ditaments as  should  be  digged,  cut  or  removed,  or 
otherwise  made  use  of  for  the  carrying  on  the  naviga- 
tion, as  the  Commissioners  thereafter  named  should 
direct,  in  case  the  parties  could  not  agree. 

Under  this  clause  the  defendant  would  not  be  entitled 
to  compensation,  even  if  the  Commissioners  were  still  in 
existence,  as  the  condition  of  ^^ first  giving  satisfaction" 
applies  only  to  the  actual  taking  or  using  the  lands  &c. 
of  others,  and  not  to  consequential  damages  arising  to 


54^^  '^  s.  TxiyrrT  term. 

ysacxu  -wiamt  jsxiia  &c  sot  se  hxagzamtr  a&ctcd  br 


>l»-  tfTci^m         £,^  -T  -2-^  -  i-j^  idccc  oc  i  sue  1  C  1-  t  24.  h  is 
*     '      erdctcti  :JLitr,  if  ic^t  r«r*.ii  scxl  2;i^c«  to  sottun  «iij 

^  ,  tz*  wirer,  cc  d-T^nine  cc  tiiiv  *«?"  *l*e  water,  ibc 

CocLZLJabcccrs  «ie  rccsined  to  ases  the  dumges  br  a 
jarj. 

Tx:5s  cuuBse  far  cocrpcnatioo  is  a  srparate  and  inde* 
pecdetit  ciaoae,  aad  mc  bj  war  of  oooditkio  either 
precedent  or  sobecqaent  to  the  powcn  given  to  the 
CofDpanj  br  the  1st  section  of  the  Ad. 

The  Act  cootaics  a  prorision  far  the  sopplpog  ^ 
Tacaocies  in  the  commtflsion  bj  other  CommiadooerSy 
to  be  named  bj  those  who  remain ;  bat  it  has  happened 
that  all  the  original  Commtssioners  hare  died  without 
exercising  this  power;  and,  in  consequence,  no  pro- 
ceeding for  compensation  can  now  be  taken  under  the 
Act 

It  appears  to  me,  howerer,  that  the  neglect  of  the 
Commissioners  to  appoint  successors,  which  is  not 
imputable  to  any  default  on  the  part  of  the  Company, 
does  not  affect  the  right  of  the  Company  to  do  whatever 
they  are  empowered  to  do  by  the  1st  section.  It  was 
no  doubt  intended  by  the  Legislature  that  compensation 
should  be  given  in  such  a  case  as  that  in  question;  but 
the  statute  is  so  framed  that  the  compensation  clause 
cannot  be  carried  into  effect  This  may  be  a  hardship 
upon  those  whose  lands  or  mills  are  injuriously  affected 
by  the  works  of  the  Company ;  but  it  would  be  equally 
hard  upon  the  Company  if  their  navigation  was  entirely 
stopped  on  that  account 
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I  am  therefore  of  opinion  that,  as  the  enabling  powers 
given  by  the  1st  section  are  not  by  the  Act  made 
subject  to  the  compensating  power  contained  in  the  18th 
section,  nor  dependent  upon  it,  the  Company  might 
lawfully  do  what  they  have  done ;  and  that  the  defend- 
ant was  not  justified  in  pulling  down  part  of  the  dam ; 
and  that  the  power  given  by  the  1st  section  to  the 
Company  did  not  cease  because  another  power,  given 
by  another  independent  section  of  the  Act,  to  recover 
compensation  in  case  injury  was  done  in  exercise  of  the 
power  given  by  the  1st  section,  had  expired.  The  case 
of  Lister  v.  Lobley  (a)  is  an  authority  in  the  plaintiflFs' 
favour,  shewing  that  an  authority  given  by  statute  to 
do  acts  injurious  to  the  property  of  another,  giving 
satisfaction  for  the  damage  done,  is  not  made  void  by 
the  failure  of  the  means  for  obtaining  satisfaction  pointed 
out  by  the  statute. 

Whether  the  defendant  may,  or  may  not,  be  entitled 
to  compensation  independently  of  the  provisions  of  the 
statute,  it  is  not  necessary  now  to  consider,  as,  however 
that  may  be,  it  appears  to  me  that  the  defendant  was 
not  justified  in  pulling  down  the  part  of  the  dam  which 
the  plaintifis  had  erected  under  the  authority  of  the 
Act  of  Parliament 

I  think  that  the  plaintifis  are  entitled  to  our  judgment 


QMten'i  Bench, 
1852. 

Rennet 
and  Avon 
Navigation 
Companj 

V. 

WlTHERINO- 

TON. 

Wighimam  J. 


Lord  Campbell  C.  J.  In  this  case,  unfortunately,  I 
difier  from  my  learned  Brothers:  but,  as,  after  great 
deliberation,  I  strongly  entertain  a  contrary  opinion,  it 
is  my  duty  to  declare  it. 

The  defendant  has  a  clear  answer  to  the  trespasses 
complained  of  and  is  entitled  to  our  judgment,  unless 

(a)  1  A,^E,  124. 


Lord 
CampbeUC.J. 
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Vehmtxriu.  the  plaintifiB  bad  a  rieht,  under  2  sUt.  \  G.l.e.  24.,  to 
1852 

raise  the  dam  across  the  river  Kenneth  and  thereby  to 


mcTavon      ^"*  ^^  ^^®  supply  of  water  which,  it  is  admitted,  had 
Navigation     immemorially  flowed  for  the  driving  of  his  mill.     If  the 

V-  Board  of  Commissioners  appointed  and  directed  to  be 

Withering- 
ton,         continued  by  the  2d  and  3d  sections  of  the  statute  had 

.  ,  been  duly  continued,  so  that  the  defendant  might  have 
Cam^  C.  J.  had  compensation  for  the  loss  occasioned  to  him  by  the 
raising'  of  the  dam,  they  would  have  had  a  right  to  raise 
it  as  they  have  done,  "  for  the  necessary,  reasonable  and 
beneficial  use  oP'  the  navigation  by  *^  boats,  barges,  lighters 
and  other  vessels."  But  the  question  is,  whether  they 
could  exercise  this  power  to  the  detriment  of  the  de- 
fendant after  all  the  Commissioners  named  in  the 
statute  were  dead,  and  no  successors  to  them  had  been 
or  could  be  appointed. 

I  think  that  this  power  was  not  absolutely  perpetual, 
but  depended  upon  the  condition  of  the  Board  of  Com- 
missioners being  duly  continued,  so  that  compensation 
might  be  given  for  the  very  serious  loss  which  the 
exercise  of  it  might  occasion.  By  the  Ist  section  of 
the  statute  two  classes  of  powers  are  conferred  on  the 
owners  of  the  navigation ;  one  to  be  exercised  upon  the 
soil  of  others,  and  another  class  to  authorize  acts  whereby 
consequential  damage  would  arise  to  proprietors  on  the 
banks  of  the  river.  The  granting  of  compensation 
through  the  instrumentality  of  the  Commissioners  is 
expressly  made  a  condition  precedent  to  the  exercise 
of  the  first  class  of  powers :  *^  the  said  undertakers,  their 
heirs  and  assigns,  first  giving  satisfaction  to  the  owners 
or  proprietors  of  such  lands,  weirs,  mills,  tenements,  or 
hereditaments  respectively  as  shall  be  digged,  cut,  or 
removed,  or  otherwise  made  use  of  for  the  carrying  on 
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or  effecting   the  said  navigation."    It  is  quite  clear,  QneenU  Bench. 


1852. 


therefore^  that  these  powers  can  no  longer  be  compul- 

sorily  exercised.  Kennet 

■^  and  Avon 

As  the  consequential  damage  arising  from  the  exercise     Navigation 
of  the  second  class  of  powers  in  some  cases  could  not  be  ▼• 

foreseen,  and  the  amount  of  it  could  hardly  ever  be  ton. 
justly  estimated  by  anticipation,  no  previous  satisfaction 
is  provided  for  it :  but  sect.  18  enacts  that,  if  any  person  Coa^pbeBCJ. 
shall  sustain  any  damage  in  his  mills  by  the  owners  of 
the  navigation  taking  away  or  diverting  the  water  from 
the  said  mills,  or  any  similar  injury,  the  Commissioners 
shall,  by  a  jury  impanelled  as  therein  is  directed,  assess 
such  damage  and  appoint  a  receiver  of  the  tolls,  who 
shall,  from  the  tolls  received,  pay  the  amount  of  the 
compensation  assessed  to  the  party  grieved. 

Although  this  compensation  is  to  come  after  the  act 
has  been  done  which  causes  the  damage,  can  it  be 
supposed  that  the  Legislature  intended  to  confer  a 
power  of  doing  such  an  act  after  all  possibility  of  ob- 
taining compensation  for  it  has  ceased,  and  has  ceased 
through  the  default  of  the  owners  of  the  navigation? 
They  had  an  interest  and  a  duty  to  keep  up  the  Board 
of  Commissioners :  and  there  can  be  no  doubt  that,  on 
their  application,  this  Court  would  have  granted  a  man- 
damus, under  sect.  3  of  the  statute,  for  the  appointment 
of  new  Commissioners. 

Suppose  that  the  clause  conferring  those  extraordinary 
'  powers  over  the  property  and  rights  of  others  had  begun 
with  a  preamble,  '*  whereas  there  is  provision  herein- 
after made  by  the  appointment  of  a  Board  of  Commis- 
sioners, whose  continuance  the  owners  of  the  navigation 
may  procure,  for  making  compensation  to  those  who 
may  suffer  from  the  exercise  of  such  powers:"  could  it 


•^**  ^  i    'f«1>'-'^ 
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jMKoic  ai  He  w3nie  s'  ±ni  samtB.  I  c&iiik  cbs  i 

ir  ±  sa?  iury  le  skcL  oi 

»«>p*!rf  iruca  x  snzfUL  a 

iif  "^^n.  TF«BR  '■uy  u  be 

die  iU!v^.0CaQii  sock 

rjycained  in  :ii€  iMnnrr  preacribed.     Hie 

mill  a-Aiid  nc  ifsc^er  be  tiken  fran  him  wxchcMK  hk 

i»<»enc  fer  die  ^puaes  of  the  oaT^moo:  and  wiij 

«fc/>nbi  it  be  soppowd  that  the  Companj  faaTe  now  the 

power  of  diTertinQr  the  whole  of  the  water  which  ought 

to  fUtw  to  bis  mill,  whereby  his  mill  may  be  rendered 

nM:U:im  and  he  himself  may  be  rained  ? 

lite  extreme  improbability  of  such  legisUtion  being 
a/lmitted,  an  attempt  was  made  to  argne  that  the  de- 
fendant may  obtain  compensation,  although  not  by 
means  of  the  Commissioners.  But,  on  the  supposition 
that  the  act  of  raising  the  dam,  whereby  all  the  water 
was  diverted  from  the  defendant's  mill,  was  lawful,  no 
satisfactory  mode  has  been  pointed  out  in  which  com- 
pensation can  be  obtained.     It  is  quite  clear  that  the 
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common  action  on  the  case  for  wrongfully  diverting  the  Queen*»  Bench. 

water  would  not  lie;    for  this  supposes  a  conjunction  * 

of  injury  and  loss,  and  here  would  be  an  instance  of  t^n^'^\^^ 
damnum  absque  injuria.  But  it  has  been  suggested  ^''^JJ^^^ 
that  the  Legislature  must  have  meant  that  compensation  ▼• 

should  be   granted;   and   that  an  action  of  assumpsit         toh. 
might  be  supported  on   an  implied  promise  to  make         j^^ 
compensation,  or  in  tort  for  a  breach  of  duty  in  not  CSompfteff  C.  J. 
making  compensation.     But,  while  the  statute,  by  the 
18th  section,  provides  compensation  in  a  manner  that 
can  no  longer  be  put  in  use,  and  anxiously  gives  an 
effectual   remedy   for  obtaining   payment   of  the  sum 
assessed,  it  no  where  else  mentions  compensation  for 
such  a  loss  as  the  present.     All  the  powers  created  by 
the  1st  section,  while  they  exist,  are  absolute,  except  as 
to  awarding  compensation  through  the  medium  of  the 
Commissioners;  and,  if  these  powers  now  exist,  they 
are  altogether  absolute.     How,  then,  can  there  be  any 
implied  promise  to  make  compensation,  and  how  is  any 
such  duty  imposed  ? 

The  plaintiffs'  counsel  relied  on  the  case  of  Lister  v. 
Lobley  (a),  in  which  this  Court  intimated  an  opinion 
that  an  action  might  be  maintained  for  compensation 
by  the  owner  of  houses  and  lands,  after  they  have  been 
taken  under  the  authority  of  an  Act  of  Parliament, 
although  trespass  would  not  lie  for  taking  them  without 
having  previously  made  or  tendered  compensation.  But 
there  the  Act  authorized  road  trustees  to  enter  upon 
and  take  certain  lands,  and  to  pull  down  certain  houses, 
"  making  or  tendering  satisfaction  to  the  owners"  of  all 
lands  and  houses  so  taken  *^  for  any  loss  or  damage  they 

(o)  1  A.^  E.  124. 


aa2  t;^  S.  TBXSEIT 


to  be  aMniiirfed 
Mm  waald  fimiBiL  an  eflj 

*▼  XL  jppGciDm  to  tile  Com* 
oa  lui  _ 

■nwB  Infill,  no 
«aa  mt  mauaai  abr  dm  lam  which  die  defcndmt 
3i3ccv  ^mjpTTtL     T!is  QnoKzi  of  the  statute  my 
die  nrinrrinn  of  the  Commb- 


bcen  diet,  npoo  the  ezdnc- 
the  cstnordinflrj  powen 
of  die  nevigadoo  over  die 
ptTjygif  Msd  r^ua  of  odieis  cesKiL  No  hanfahip  will 
dbilcw  »ai  dte  mnrinwnn  that  thcnoefixth  aD  parties 
mceresced  woe  to  nmtinor  in  die  enjojment  of  die 
pcT:f«er:T  tad  r^h&s  which  then  belonged  to  them,  widi 
the  power  of  Tuiantanlj  entering  into  any  new  arrange- 
ment iat  valoable  consaieratian.  The  act  of  raiang  die 
dam  might  improve  die  navigation  and  increase  the  profits 
of  the  shareholdeis;  bat  it  would  be  strange  if  such  a 
power  existed  without  anj  compensadon  being  giren 
to  the  defendant,  whoae  mill  therebj  becomes  a  nselesi 
mass  of  stones^  timber  and  iron. 

It  seems  to  me  that  the  Company  acted  unlawfully 
when  they  raised  the  dam  and  cut  off  the  suiq>ly  of 
water  from  the  defendant's  mill,  so  that  he  might  have 
brought  an  acdon  against  them  for  doing  so;  and  in 
this  acuon  he  has  a  good  defence  for  the  alleged  tres- 
passes he  committed  in  removing  the  obstruction  which 
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they  had  unlawfully  caused  to  the  eujoyment  of  his  QuetnU  Bendk. 
rights.  ^8«2. 


But,  as  my  Brothers  are  of  a  contrary  opinion,  there      J^d  Avwi 

Narigation 
Company 
Judgment  for  plaintifis  (a).  ▼. 

TON. 


must  be  judgment  for  the  plaintifis. 


(a)  Reported  in  part  by  C.  BlaeUmm,  Esq. 


Bastow  against  Gant. 
Reported,  13  Q.  B.  807.  (note). 


SahntUtyf 
May  22d. 


The  Queen  against  T.  J.  Abnold,  Esquire.     Monday. 

^  May  24tli. 

The  Queen  against  The  Clerk  of  the  Peace  and  The 
Treasurer  of  Middlesex. 


"P ASHLEY  moved  (a)  for  a  certiorari  to  bring  into 
this  Court,  for  the  purpose  of  their  being  quashed, 
the  two  following  orders  made  by  Thomas  James  Arnold^ 
Esq.,  a  Police  Magistrate  of  the  Metropolis,  sitting  at 
the  Westminster  Police  Court  within  the  Metropolitan 
Police  district 
By  the  first  order,  dated  3d  February  1852,  directed 

(a)  Before  Lord  CampbeO  C.  J.,  Coleridge,  Erie  and  Cromptw  Ji. 


Under  ttat 
12  &  13  Fiee. 
e.  103.  «.  5., 
if  a  pMioper 
lunatic,  bora  in 
hthmdmad 
having  no  SMg~ 
lish  settlement, 
is  removed  to 
an  asylom  after 
five  years*  re- 
sidence in  a 
parish  in 
England  from 
which,  if  sane, 
he  woald  have 


able  by  stat  9  &  10  Vict.  e.  66.,  the  union,  not  the  county,  is  liable  to  the 
removal  and  maintenance. 


irrsmove* 
expenses  of  his 
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Velum,  xrni.  to  The  Guardians  of  the  Poor  of   the    Wfdteehapd 

l8o2. 
! Union,  Middlesex^  within  the  said  district,  and  to  Htatm 

The  QuEWf  j^^i^^^  j^^  ^j^^  (.,^^^  ^f  ^^  p^^^g  f^^  MiddUux,  the 
Aenold.  magistrate  recited  a  complaint  made  to  him  by  the 
relieving  officer  of  the  Whitechapel  Union,  "  that  Luhs 
Conty  a  poor  person  chargeable  to  the  common  fund  of 
the  Whitechapel  Union,  is  at  present  legally  conBned 
in  the  Kent  County  Lunatic  asylum,  situate  at"  &c.  in 
the  said  county  of  Kenty  as  a  lunatic,  at  the  cost  and 
expence  of  the  common  fund  of  the  said  Union ;  and 
that  the  said  pauper  lunatic  is  not  legally  settled  in 
any  parish  in  the  said  Wliitechapel  Union ;  and  that  the 
said  pauper  lunatic  has  not  acquired  a  settlement  in 
any  parish  or  place  in  England;  and  that  he  the  said 
Luke  Coney  such  lunatic,  is  an  Irishman^  and,  while 
resident  in  the  parish  of  Christchurch  in  the  Whitechapd 
Union,  became  chargeable  to  the  said  parish  for  one 
day,  but  was  afterwards  made  chargeable  to  the  common 
fund  of  the  Whitechapel  Union  by  reason  of  his  having 
resided  for  five  years  previously  in  the  said  parish,  and 
was  sent  to  the  said  County  asylum  from  the  said 
Whitechapel  Union  on  the  28th  day  of  May  1851, 
and  hath  ever  since  been  confined  in  the  said  asylum : 
and  that,  at  the  time  when  the  said  Luke  Cone  was  so 
sent  to  the  said  asylum,  he  had  resided  in  the  said  parish 
of  Christchurch  for  6ve  years  and  upwards,  and  would, 
if  not  lunatic,  have  been  exempt  from  removal  out 
of  the  said  parish  if  he  had  been  chargeable  thereto, 
by  reason  of  the  provision  of  the  statute  passed"  &c 
(9  &  10  Vict.  c.  66.),  "  if  such  statute  be  applicable  to 
the  case  of  an  Irishman  residing  in  a  parish  in  England^ 
and  who  has  not  gained  any  English  settlement.'*  The 
order  then,  after  further  reciting  that  Mr.  John  WUSam 
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AHen,  on  behalf  of  the  clerk  of  the  peace,  was  present  QmenU  Btnuk. 

1852 
in  pursuance  of  notice  to  the  clerk,  went  on  to  state  '___ 

that  the  magistrate,  at  the  request  of  the  relieving  TbeQuBEN 
oflScer,  had  proceeded  to  inquire  upon  oath  into  the  Arnold. 
circumstances  of  the  case,  and  it  was  duly  made  to 
appear  to  him  that  the  premises  were  true:  and  he 
therefore  adjudged  the  same  to  be  true,  and  did  "ad- 
judge the  said  Luke  Cone  to  be  chargeable  to  the  said 
county  of  Middlesex^  according  to  the  form  of  the  statute 
in  such  case"  &c.     The  order  was  duly  served. 

The  second  order,  directed  to  the  Treasurer  of  the 
County  of  Middlesex^  and  dated  also  on  3d  February^ 
1852,  recited  the  former  order,  and  recited  also  that 
proof  had  been  given  to  the  magistrate  as  to  the  ex- 
penses incurred  by  the  Whitechapel  Union  in  and  about 
the  examination-  of  the  lunatic,  his  conveyance  to  the 
asylum,  his  lodging,  maintenance  &c. :  and  it  directed 
the  county  treasurer  to  pay  the  amounts  respectively 
to  the  treasurer  of  the  Union,  and  also  a  certain  weekly 
sum,  so  long  as  the  lunatic  should  be  confined  in  the 
asylum,  for  his  future  lodging,  maintenance  &c.  This 
order  was  duly  served. 

Notice  of  the  present  motion  was  served  upon  the 
magistrate  and  clerk  to  the  guardians  by  the  attorney 
for  the  treasurer  and  clerk  of  the  peace  as  parties 
aggrieved  by  the  said  orders  respectively. 

The  above  &cts  and  documents  were  verified  by 
affidavit. 

PasMey  now  argued  as  follows.  By  stat.  8  &  9  Vict. 
c.  117.  s.  2.  (which,  by  sect  7,  is  to  be  construed  as  part 
of  Stat.  4  &  5  W.A.  c.  76.),  Irish  paupers  chargeable  to 
any  parish  in  England^  and  not  having  an  EngUsh  settle- 
ment, were  removeable  to  Ireland.    By  stat.  9  &  10  Vict. 
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VchwuXFin.  c.  66.  $.  1.,  no  person  other  than  a  pauper  lonatic 
may  be  removed  from  a  parish  where  he  has  resided 


TheQuBBM  jj^g  y^^j^  gj^j^  jQ  g^  J  J  y^^  ^  IIQ  ^  1^  reciting 
Arnold,  ^j^^  j^g^  mentioned  act,  provides  that  all  the  ex- 
penditure which  shall  be  incurred  by  any  parish 
forming  part  of  a  union  for  the  mmntenance  of 
any  person  who  shall,  within  one  year  before  the 
passing  of  the  recited  act,  have  been  in  the  receipt 
of  relief  from  some  other  parish  by  right  of  settlement 
therein,  and  who,  by  the  recited  act,  is  exempt  from 
liability  to  removal,  shall,  during  such  exemption,  be 
charged  to  the  general  fund  of  such  union.  That  act 
was  to  continue  in  force  till  October  1848.  Then,  by 
Stat  11  &  12  Fict  c.  110.  s.  3.,  it  was  again  enacted 
that  the  costs  of  relief  given  to  any  poor  person  who, 
not  being  settled  in  the  parish  where  he  resided,  was 
or  should  become  irremoveable  by  stat.  9  &  10  FkL 
c.  66.,  should,  where  the  parish  formed  part  of  a  union, 
be  charged  to  the  common  fund  of  such  union  during 
the  exemption.  This  enactment  was  also  limited  in 
duration  to  September  1849;  in  which  year  stat.  12  &  13 
Fict.  c.  103.  was  passed,  enacting  (sect  5)  that  the 
expenses  to  be  incurred  in  ^^  obtaining  any  order  of 
justices  for  the  removal  and  maintenance  of  a  lunadc 
pauper  who  shall  have  been  or  shall  be  removed^  by 
such  order  to  an  asylum,  ''and  who,  if  not  a  lunatic, 
would  have  been  exempt  from  removal  by  reason  of 
some  provision  in"  stat  9  &  10  Vict  c.  66.,  shall, 
during  a  specified  time,  be  borne  by  the  common  fund 
of  the  union  comprising  the  parish  where  the  pauper 
was  resident  when  removed.  This  last  enactment 
was  construed,  in  Overseers  of  Wigton  v.  Overseers 
of  Snaith(a)y  to  include  the  expenses  of  maintenance 

(a)  16  Q.  B.  496. 
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as  well  as  those  of  obtaining  the  order^  and  was  held,  in  Queen's  Bench. 

•             1852 
Retina  v.   Priest  Hutton{a\  to   comprehend   a   union  1__ 

under  Gilberes  Act,  22  G.  3.  c.  83.     The  intention  of    ^«  ^"^^•' 

the  Legislature  must  have  been  that  the  enactment  in      Abnold. 

Stat  12  &  13  F?c^  c.  103.  s.  5.  should  receive  the  most 

general  construction. 

An  Irish  pauj)er,  like  an  English  one,  would  be  irre- 

moveable,  if  sane,  by  stat.  9  &  10  Vict  c.  66.;  and  the 

consequence   is  peremptorily  fixed  by  stat    12   &   13 

VicL  c.   103.,  namely,  that   the   ezpence  of  removing 

and  maintaining  him,  if  a  lunatic,  shall  be  borne  by  the 

union  within  which  he  resides. 

Bodkin  shewed  cause  in  the  first  instance.  Stat.  8  &  9 
VicL  c.  126.  s,  59.  provides  that,  if  a  pauper  lunatic 
is  not  settled  in  the  parish  by  which  he  is  sent  to  an 
asylum,  and  it  cannot  be  ascertained  in  what  parish 
he  is  settled,  he  shall  be  adjudged  (unless  cause  to  the 
contrary  be  shewn)  chargeable  to  the  county;  and 
sect.  63  points  out  the  course  for  charging  the  county 
treasurer  on  such  an  adjudication.  The  case  of  an 
Irish  pauper  is  the  same,  for  this  purpose,  as  the  case  of 
a  pauper  whose  settlement  is  unknown.  Stat  9  &  10 
Vict  c.  66.  merely  makes  such  a  pauper  irremoveable. 
Stat  11  &  12  Vict  c.  110.  s.  3.  transfers  the  burden  of 
maintenance  from  the  parish  to  the  union,  in  cases 
where  the  pauper  is  irremoveable  by  9  &  10  Vict  c.  66. : 
but  neither  act  takes  any  notice  of  cases  where  no  settle- 
ment can  be  found.  Nor  does  the  act  12  &  13  Vict 
c.  103.  s.  5.  make  any  reference  to  the  case  of  lunatics 
having  no  ascertainable  settlement,  and  who  are  therc- 

(a)  17  Q.B.  59. 
VOL.     XVIU,    N.    8.  2    P 
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VoimmeXViiL  foTe  chargeable  to  counties  under  staL  8  &  9  Vkt 
'^^^'        c.  126.  secL  59.     The  concluding  words  of  stat- 12  &  13 
TheQcEEx     y^  ^  ^q^  ^  ^    ^^    « not  withstanding  the  order  for 
Arvold.      ihe  payment  thereof  shall  have  been  made  upon  the 
overseers  of  such  parish,  or  the  parish  of  the  settlement, 
or  upon  the  treasurer  or  guardians   of   the    union   io 
which  either  parish  shall  be  comprised."     Orders  upon 
county  treasurers  are  not  alluded  ta     One  object  of  the 
Act,  provided  for  by  sect.  3,  is,  that  chargeability  to 
the  common  fund  of  a  union  shall  have  the  same  con- 
sequences as  chargeability  to  a  parish,  in   respect  of 
proceedings  under  certain  statutes,  among   which  are 
the    statutes  for    the    removal  of   lunatic    paupers  to 
asylums.     There  was  evidently  no  intention  to  dbturb 
the  enactments  of  stat  8  &  9  Vict  c.  126. 

Ptuhletfy  in  reply.  The  argument  on  the  other  ride 
requires  sect  5  of  stat  12  &  13  Vict  c.  103.  to  be  read 
as  if  the  words  were  '*  for  the  removal  and  maintenance 
of  a  lunatic  pauper,  having  a  settlement  in  England,  who 
shall  have  been"  &c.  It  is  supposed,  for  the  purpose 
of  the  argument,  that,  if  a  man  has  no  English  settle- 
ment, he  cannot  be  "removed"  within  the  meaning  of 
stat  9  &  10  Vict  c.  66.,  and  therefore  is  not  "exempt 
from  removal  by  reason"  of  any  provision  in  that  Act 
An  Irishman  or  a  Scotchman,  having  gained  no  settle- 
ment here,  is  removeable  to  his  own  country,  as  an 
Englishman  having  a  settlement  is  to  his  own  parish: 
and  stat  9  &  10  Vict,  c,  66.  prevents  the  removal  in 
both  cases.  [Lord  Campbell  C.  J.  Ireland  or  Scotland 
is  quasi  the  settlement  of  an  Irishman  or  Scotchman]. 
The  object  of  the  concluding  words  of  stat.  12  &  13 
Vict.  c.  103.  s.  5.  is  merely  to  assist  the  guardians  there 
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mentioned  in  doins:  that  which  would  else  be  done  by  Queen*i  Beueh. 

.  1852 

overseers  or  guardians  acting  for  the  parish  of  settlement 

Cur.  adv.  vuU. 


The  Queen 
Arvoui. 


Lord  Campbell  C.  J.,  in  the  ensuing  vacation  (June 
18th),  delivered  the  judgment  of  the  Court. 

In  this  case  the  question  is  raised,  whether  the 
expence  of  maintaining  a  pauper  lunatic  who  was 
exempt  from  removal  by  five  years'  residence,  and  who 
is  without  a  settlement  in  England^  being  Irish  by  birth, 
and  found  to  have  gained  none,  is  to  be  borne  by  the 
union  or  the  county.  And  we  are  of  opinion  that  it  is 
cast  upon  the  former  by  stat  12  &  13  FicU  c.  103.  s.  5., 
enacting  that  the  costs  of  the  order  for  removal  and 
maintenance  in  the  case  of  a  lunatic  pauper  so  exempt 
shall  be  borne  by  the  union. 

This  is  admitted  in  the  case  where  the  lunatic  pauper 
has  a  settlement ;  and,  if  full  effect  is  given  to  the  words, 
they  include  also  lunatic  paupers  who  have  no  settle- 
ment In  the  first  case  they  transfer  the  burden  firom 
the  parish  of  settlement  to  the  union  within  which  the 
five  years'  inhabitancy  took  place,  upon  the  principle  that 
such  inhabitancy  has  many  of  the  properties  of  a  settle- 
ment :  and  we  see  no  reason  why  the  Legislature  should 
not  have  intended  to  make  a  transfer  firom  the  coimty  to 
the  union  in  the  latter  case,  as  it  has  used  words  wide 
enough  so  to  operate,  and  the  reason  for  the  transfer 
applies  equally  in  both  cases. 

Rule  absolute. 


The    orders    being    returned   under   the   certiorari,  TheQuEEM 

Pashley  in  the  ensuing  Michaelmas  term  obtained  a  TrcMurcr 

rule  to  shew  cause   why  they  should  not  be  quashed.  Middlesex. 
2  p  2 
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VohmeXViiL  In  the  same  term  (^November  I7th)  Atttertan  (with  whom 
was  Bodkin)  stated  that  he  had  instructions  to  support 


1852. 


The  Queen  ^hg  orders.  [Lord  Campbell  C.  J.  As  there  can  be  no 
Treasurer     ^^j  of  error,  you  may  argue  for  the  purpose  of  shewing 

Middlesex,  that  we  ought  to  review  our  judgment ;  but  our  opinion 
was  formed  upon  argument,  and  after  taking  time  to 
consider.]  Atherton  then  said  that  he  had  no  fresh 
grounds  to  urge,  and  could  not  hope  to  alter  the  decision 
of  the  Court.  [Coleridge  J.  We  felt  all  the  difficulty 
that  arose  in  the  case,  and  considered  it  carefully.] 


Per  Curiam  {dy 


Rule  absolute  (i)L 


(a)  Lord  Campbell  C,  J.,  Coleridge,  Wightmam  and  Erie  J: 
(6)  Sut.  12  8c  13  Vict  e.  103.  «.  5.  is  repealed  by  stat.  16  &  17  Fief, 
c.   97.  «.  102.;   and  a  similar  provision  is  thereby  made  in  its  stead  for 
%c  case  of  a  pauper  lunatic  who  would  have  been  exempt  from  ranovil 
**  to  the  parish  of  his  settlement  or  the  country  of  his  birth  * 
9  &  10  Vict,  c.  66. 


Tuesday, 
Mag  2dth. 


Allan  and  another  against  Lake. 


hira"e^^so^d  r^  ASE.  The  1st  count  stated  that  plaintifis,  on  1st  May, 
plaintiffs  a  1850,  bargained  with  defendant  to  buy  of  him  the 

parcel  of  turnip  ^  ^  "^ 

seed,  and  ^ave  produce  of  SIX  acres  of  turnip  seed  for  the  price  of  136*. 

the  following      ^ 

iiold  note :  for  cach  quarter  of  the  said  seed ;  and  defendant,  in  the 
"Mr.  r.c./e." 

[defendant's 

agent].  "Sold  to  Messrs  B.  ^  Co.''  [plaintiffs!  "for  Mr.  C.  L."  [defendant],"  H  ^uarten 
Skirving's  Swedes,  at  17s.  per  bushel.*'  Defendant's  agent  afterwards  sold  plaintifis  a 
second  parcel  of  turnip  seed,  stating  that  it  was  **  of  the  same  stock'*  as  the  first  parcel. 
"So  sold  note  was  given  ;  the  invoices  described  it  as  **  24^  quarters  of  turnips.** 

Held :  As  to  the  first  parcel,  that  the  jury  was  properly  directed  that  the  description  of 
it  in  the  sold  note  amounted  to  a  warranty  that  it  was  Skirting's  Swedes, 

As  to  the  second  parcel,  that  the  statement  of  defendant*s  agent  that  it  was  "  of  the  same 
stock**  as  the  first,  on  the  subsequent  sale  to  plaintiffs,  was  evidence  for  the  jury  of  a 
warranty  that  the  second  parcel  also  was  Skirving't  Swedes, 
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course  of  the  said  bargaining,  falsely  warranting  the  said  Queen't  Bench. 

seed  to  be  of  a  kind  called  Skirving's  Swedes  turnip  seed, ! 

induced  plaintiffs  to  buy  and  accordingly  then  sold  the  Allan 
same  to  plaintiffs;  whereas  in  truth  and  in  fact  the  said  ^^"^^ 
seed  so  sold  was  not,  at  the  time  of  the  said  warranty  as 
aforesaid,  of  the  said  kind  called  Skirving's  Swedes  turnip 
seed,  but  of  another  and  different  kind,  and  inferior  to, 
and  less  valuable  than,  Skirving's  Swedes  turnip  seed. 
The  second  count  was  similar  to  the  first,  except  that 
it  related  to  a  second  parcel  of  turnip  seed,  the  produce 
of  four  acres.  The  declaration  then  averred  that  by 
means  of  the  said  several  premises  defendant  falsely  and 
fraudulently  deceived  plaintiffs  on  the  said  several  sales; 
and  alleged  special  damage. 

Plea:  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
London  sittings  after  Easter  term,  1852,  it  appeared  that 
the  plaintiffs  were  seedsmen  in  London^  trading  under 
the  name  of  Beck  and  Co.y  and  the  defendant  was  a 
farmer.  In  May^  1850,  one  of  the  plaintiff's,  in  com- 
pany with  Reed^  a  cornfactor  and  agent  for  the  defendant, 
saw  six  acres  of  turnips  belonging  to  the  defendant  in 
bloom,  and  agreed  to  buy  the  seed  produced  by  that 
crop.  On  3d  August^  1850,  fourteen  quarters  of  turnip 
seed,  the  produce  of  the  six  acres  in  question,  were 
delivered  to  the  plaintiffs ;  and  the  following  sold  note 
was  given  to  them  shortly  after. 


Aug,  5% 
1850.  i 


**  Mr.  T.  a  Reed. 

Sold  to  Messrs.  Beck  Sf  Co.  for  Mr.  C. 
Lake  U  quarters  Skirving's  Swede  (g)  17/  per 
bushel." 
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mmmexriiL      The  note   was  accompanied   by  the  following   in- 
Toice: 


▼. 


"*  Messrs.  Beck  ^  Co. 

Lao.  1850.  To  C.  T.  Reed. 

AmguMi  5.     14  qoaiten  Tonup  @  136/      £95    4    0 
Sh(^  14  10 


£94     9    2' 


A  few  days  afterwards  another  parcel  of  tomip  seed 
was  sold  by  Reed  to  the  plaintiflh.  Reed  stating  it  to  be 
of  the  ^same  stock  "^  as  the  former,  and  calling  it 
Skirvinff^s  Swedes.  No  bonght  or  sold  note  was  given 
on  this  occasion.  The  invoices  described  the  seed  as 
"  24^  quarters  of  turnips." 

In  May,  1851,  samples  of  the  two  parcels  of  seed  were 
sown  by  the  plaintiff  The  crop  pardy  failed ;  and  of 
those  plants  which  made  their  appearance  the  greater 
part  were  not  of  the  description  called  Skirmiff's,  but  of 
an  inferior  and  spurious  kind. 

It  was  objected,  on  behalf  of  the  defendant,  that  the 
plaintifis  ought  to  be  nonsuited  on  two  grounds;  first, 
that,  as  regarded  the  first  parcel  of  seed,  the  sold  note 
did  not  amount  to  a  warran^  by  the  defendant  that 
the  seed  was  Skirving^s  Swedes,  but  contained  merely  a 
representation  or  description  of  it  by  that  name; 
secondly,  that  there  was  no  evidence  for  the  jury  tKftt 
the  second  parcel  had  been  warranted  to  be  Skirving^s 
Swedes,  the  invoice  describing  the  seed  merely  as 
24^  quarters  of  turnips.  The  learned  Judge  overruled 
both  objections;  and  the  jury  found  a  verdict  for  the 
plaintifis  for  the  value  of  the  seed,  leave  being  reserved 
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to  move  to  reduce   the   damages  by  the  value  of  the   Queen's  Bench, 

1852 
second  parcel,  if  the  Court  should  think  there  was  no  '___ 

evidence  for  the  jury  of  that  parcel  having  been  sold        Allan 

under  a  warranty  of  its  being  Skirving's  Swedes.  Ijk%^ 

Hoggins  now  moved  accordingly,  and  also  for  a  new 
trial  on  the  ground  of  misdirection  upon  the  first  count 
First,  the  Lord  Chief  Justice  misdirected  the  jury  in 
laying  down,  as  matter  of  law,  that  the  statement  in 
the  sold  note  amounted  to  a  warranty  of  the  seeds 
being  Shirving's  Swedes.  It  was  no  more  than  a  mere 
description  of  the  article  sold  In  Budd  v.  Fairmaner{a) 
a  receipt  for  a  horse  sold,  describing  it  as  '^  a  grey  four 
year  old  colt,  warranted  sound  in  every  respect,**  was 
held  not  to  amount  to  a  warranty  as  to  the  age.  Even 
supposing  the  sold  note  to  amount  to  a  representation 
that  the  article  sold  was  of  a  certain  description,  that 
would  not  necessarily  be  a  warranty;  Chandelor  v. 
Lopus  (ft).  Power  v.  Barham  (c) ;  nor  could  the  plaintiff 
recover  on  that  representation  unless  it  were  false  to 
the  knowledge  of  the  defendant  In  Ormrod  v. 
Huth  {d\  where  cotton  was  sold  on  a  representation 
that  the  bulk  corresponded  with  the  sample,  no  actual 
warranty  being  ^ven,  and  the  cotton  proved  to  be  of 
inferior  quality,  it  was  held  that  an  action  for  a  false 
and  fraudulent  representation  could  not  be  maintained 
without  shewing  that  such  representation  was  false  to 
the  knowledge  of  the  seller,  or  that  he  acted  fraudu- 
lently or  against  good  faith  in  making  it.  In  the 
present  case  there  was  no  evidence  of  fraud  or  mala 


(a)  8  Bing,  48.  (6)  Cro.  Jae,  4. 

(c)  AA.^E,  473.  (J)  14  M.  ^  )f.  651. 
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rolume XVIII.  fides  on  the  part  of  the  defendant,  or  of  bis  knowledge 
that  the  representation  made  by  him  was  false*     The 


Allan       question   whether,   in   this    case,   the    sold    note  con- 
Lake.        taiued  a  warranty  or  not  depended  upon  the  question, 
which   should    have   been   left   to    the    jury,    whether 
the  statement  of  the  seed  being  Skirvinff*s  was  treated 
by  the  plaintifis  as  material  or  not.     Had  the  jury  found 
that  it  was,  and  that  the  seed  was  not  Skirmnff%  then,  and 
not  till  then,  it  was  competent  for  the  Judge  to  say  that 
the  statement  amounted  to  a  warranty.     If,  indeed,  the 
sold  note  had  contained  the  words  ^* warranted  Skirvinff^** 
the   Judge   would    have    been  justiBed  in   construing 
the  contract  without  the  assistance  of  the  jury,  and  in 
directing  them  that  the  note  amounted  to  a  warranty,  and 
that  the  ouly  question  for  them  was  whether  or  not  the 
seed  was  Skirvinff's,    Again,  supposing  the  jury  to  have 
found  that  the  question  whether  the  seed  was  Skirving*s 
was  not  regarded  by  the  plaintiiis  as  material   to  the 
value  of  the  contract,  a  further  question  for  their  con- 
sideration would  have  been,  whether  the  seed  was  turnip 
seed,  and  of  merchantable  quality;  Gardiner  v.  Gray  {a). 
Possibly  the  plaintifis  would  have  considered  tbe  state- 
ment in  the  sold  note  to  have  been  complied  with  if 
the  seed  had  been  of  a  description  equal  to  Skirvinfft, 
although  it  were  not  actually  Skirving's.    The  language 
of  the  breach  in  the  declaration  is  material  as  to  this. 
It  avers  that  the  seed  was  not  Shirving^s  turnip  seed, 
<'  but  of  another  and  different  kind,  and  inferior  to  and 
less  valuable  than,  Skirving*s  Swedes  turnip  seed."     The 
substance  of  the  issue  here  is,  not  that  the  seed  was 
not  Skirving*Sy  but  that  it  was  inferior  and  less  valuable. 

(a)  4  Campb.  144. 
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Edge  v.  Pemberton  (a)  shews  how  a  breach  averred  in  Qh^«,*,  Bench, 
this  manDcr  narrows  the  issue.  * 

Next,  as  regards  the  second  parcel  of  seeds,  the  Allan 
defendant  is  clearly  entitled  to  a  verdict ;  for  there  was  Lakk, 
no  warranty  at  all  events  of  that  parcel.  There  was  no 
sold  note,  but  merely  two  invoices  which  described  the 
seed  as  "  24^  quarters  of  turnips."  [Lord  Campbell  C.  J. 
The  defendant's  agent  stated  the  second  parcel  to  be  of 
the  "same  stock"  as  the  first  parcel,  which  was  re- 
presented to  be  Shirving^s.  That  was  evidence  for  the 
jury  that  the  second  parcel  also  had  been  warranted 
to  be  Skirving^s.']  The  contract  was  contained  in  the 
invoices,   and  could  not  be  varied  by  verbal  evidence. 

Coleridge  J.  I  think  there  is  no  ground  for  a  rule 
in  this  case.  As  regards  the  first  parcel,  there  is  no 
doubt  that  the  statement  in  the  sold  note,  that  the  seed 
was  Skirving's  Swedes^  was  made  by  the  defendant  part  of 
the  contract.  Then,  is  that  statement  a  warranty  or  a 
mere  representation  ?  I  think  it  is  a  warranty.  If  it 
bad  been  limited  to  an  assertion  that  the  seed  was 
turnip  seed,  that  would  without  doubt  be  a  warranty  of 
the  seed  being  turnip  seed.  And,  in  like  manner,  when 
the  defendant  described  the  seed  as  Skirving\  he  under- 
took that  it  should  answer  that  description.  Then,  as 
to  the  second  parcel,  I  think  there  was  evidence  for 
the  jury  of  a  warranty  that  the  seed  was  SMrvirufs.  If, 
as  has  been  contended,  the  invoices  formed  the  whole 
contract,  there  would  have  been  no  warranty  to  that 
effect.  But  the  invoices  were  not  the  contract  It  was 
proved  that  the  defendant's  agent  stated  that  the  second 

(a)   12  Af.  ^  W,  187. 
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FotumeXFiiJ,  parcel  of  goods  was  to  be  of  the  '^same  stock**  as  the 

•        first     These  invoices  are  merely  bills,  and  suppose  the 

Allan       existence  of  a  previous  contract.     Then,  if  we  look 

liAKE.        g^  ^ijg  fj^^t  Qf  ^ijg  ggig  q{  tjjg  grsj;  parcel  as  Skirmng't 

Swedesy  and  add  to  this  the  defendant's  statement  that 

the  second  parcel  was  to  be  of  the  *'  same  stock,"  we 

must  say  that  it  was  a  question  for  the  jury  whether 

there  was  not  a  warranty,  as  to  that  second  parcel,  that 

the  seed  should  be  Shirvifys, 

Erle  J.  I  am  of  the  same  opinion.  As  to  the 
first  parcel  of  seeds,  I  think  there  was  clearly  a  warranty. 
The  question  is,  whether  the  vendor  did  not  contract  to 
sell  and  deliver  seeds  that  should  answer  the  description 
of  Skirmng's  Swedes.  *The  statement  that  the  seeds 
were  Shirving's  was,  in  one  sense,  mere  matter  of  de- 
scription :  but  it  was  a  description  of  a  known  article 
of  commerce ;  and  the  defendant  was  not  at  liber^  to 
substitute  another  sort  of  turnip  seed  which  did  not 
answer  that  description.  He  could  not  vary  from  that 
contract  as  regarded  the  seeds  being  Skirviiys  any  more 
than  he  could  with  regard  to  their  being  Swedes.  As 
to  the  second  parcel,  the  question  is,  what  was  the 
denomination  of  the  article  sold.  The  contract  was 
verbal;  and  it  was  for  the  jury  to  say  if  it  was  intended 
by  the  parties  to  import  into  the  contract  the  assertion 
by  the  defendant's  agent  that  the  second  parcel  of  seeds 
should  be  of  the  same  stock  as  the  first,  namely, 
that  they  should  be  Skirving's  Sivedes,  When  a  vendor 
gives  a  description  of  the  properties  of  an  article,  it 
is  a  question  for  the  jury  whether  such  description  is  a 
mere  commendation  of  the  article,  or  a  direct  repre- 
sentation that  he  selk  it  as  being  the  particular  article 
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described.  The  invoices  did  not,  as  has  been  contended,    Queen^i  Bench. 

,                                .       .                                          1852. 
constitute   the   contract :    an   invoice   assumes  a    pre-  

existing  contract,  which,  in   the  case   of  the   second        Allan 

parcel,  was  a  verbal  one  only.  Lake. 

Crompton  J.  I  concur  with  the  rest  of  the  Court 
upon  both  points.  With  respect  to  the  second  parcel, 
the  fact  of  there  being  a  previous  contract  for  a  parcel 
of  Shirving*s  Swedes^  and  the  fact  that  the  second  parcel 
of  seed  was  stated  to  be  of  the  same  stock  as  the  first, 
were  evidence  for  the  jury  of  an  intention  by  the  parties 
to  the  contract  that  the  second  parcel  should  be 
Shirving's  Swedes.  The  contract  was  complete  before 
the  invoices  were  delivered.  No  doubt,  if  a  contract 
is  in  writing  it  cannot  be  varied  by  evidence  of  a 
further  verbal  agreement  Here  the  contract  was  verbal 
only :  the  invoices  formed  no  part  of  it.  And,  even  if 
the  contract  be  in  writing,  where  the  goods  turn  out 
to  be  of  inferior  quality  to  the  sample,  the  pur- 
chaser has,  on  the  authority  of  Meyer  v.  Everth  (a),  a 
remedy  by  action  on  the  case  for  a  deceitful  repre- 
sentation, although  the  sold  note  contain  no  reference 
to  the  sample. 

Lord  Campbell  C.  J.  As  regards  the  first  parcel,  1 
adhere  to  the  opinion  which  I  expressed  at  the  trial, 
that  the  statement  in  the  sold  note  amounted  to  a 
warranty  that  the  seed  was  Shirmng^s  Swedes.  1  also 
agree  with  the  rest  of  the  Court  in  thinking,  with 
respect  to  the  second  parcel,  that  there  was  evidence 
for  the  jury  of  the  defendant  having  warranted  them 

(a)  4  Campb.  22. 
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VofumeXFili.  also  to  be  Skirving^s  Swedes.    It  is  clear  that  the  invoices 

1862  . 
1_  did  not  form  the  contract.     There  was  a  previous  verbal 

^^^^^       contract  for  the  sale  of  the  second   parcel ;   and,  the 

Lake.        defendant's  agent  having  stated  that  the  second  parcel 

was  of  the  same  stock  as  the  first,  that  statement  became 

part  of  the  contract 

Rule  refused. 


Tuuday,  Sir  Lawrence    Vaughan   Palk,   Baronet, 

itfciy  25th.  ^  '  ' 

against  Shinnee. 

F^'^S^'S-*';       r^ASE.     (Action  commenced   1st   September  1851.) 
r.  7].M.7.,  8.,  The    declaration    stated    that    one   James   Soper^ 

the  time  during 

which  the         before  and  at  the  time  &c.,  was  possessed  of  a  certain 

scxTicnt  tene-  «  -i  «  •  *•      j 

mcnt  has  been  messuage  &c.,  and  appurtenances,  the  reversion  of  ana 

a  term  exceed,  i"  the  same  then  and  still  belonging  to  plaintiff;  that, 

iTto^blTxjrud!  before  and  at  the   time   of  the   committing  &c.,   the 

^m'^uTatkmof  p'^^"'*^*  ^^e  said  J,  5.,  and  all  tenants  and  occupiers  of 

a  forty  years*  ^^e  aforesaid  messua^re,  of  rieht  "  have  had  and  used, 

enjoyment,  but  ^  ^ 

not  from  the      possessed  and  enjoyed,  and  still  of  right  ought  to  have 

computation  of  .  .  . 

an  enjoyment    and  use,  possess  and  enjoy,  a  certain  way,  to  wit  for 
years.  himself  and  themselves,  and  his  and  their  servants,  on 

foot,  and  with  horses,"  &a,  '^  and  with  carts  and  other 
carriages,  every  year  and  at  all  times'*  &c.,  "at  his  and 
their  free  will"  &c.,  "  from  and  out  of  the  said  messuage 
or  tenement,  farm,  lands,  hereditaments  and  premises, 
luito  and  into,  through,  over,  across  and  along  a  certain 
other  close"  &c.,  "and,  from  and  out  of  the  same,  unto 
and  into  a  certain  common  public  highway,  to  wit"  &c., 
"  and  from  thence  back  again,"  from  the  said  highway, 
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unto,  into  &c.,  the  last  mentioned  close,  unto  and  into  Queen^s  Bench, 
the  said  messuage  &c.,  "  for  the  more  convenient  occu-        ^^^^' 
pation  of  the  same."  Breach :  that  defendant,  wrongfully        ^^^^ 
intending  to  injure  plaintiflF  in  his  said  reversionary  estate     Shinner. 
and  interest,  &c.,  heretofore,  to  wit  on  1st  June  1851, 
and  whilst  the  same  was  so  in  the  possession  and  occu- 
pation of  J,  SopeVy  and  whilst  plaintiflF  was  so  interested 
as  aforesaid,   injuriously,  wrongfully,  &c.,  against  the 
will  of  plaintiflF,  greatly  and  permanently  encroached 
upon,  encumbered  and  obstructed  the  said  way,  to  wit 
by  placing  blocks  of  stone  &c.,  and  hath  so  continued 
such   obstruction   from   thence    hitherto,   whereby   the 
reversion  of  plaintiflF  is  greatly  and  permanently  injured 
and  lessened  in  value. 

Pleas :  1.  Not  guilty.     Issue  thereon. 

2.  That  plaintiflF,  at  the  said  time  when  &c,  did  not 
of  right  have  or  use,  possess  or  enjoy  the  said  way,  in 
manner  &c.     Issue  thereon. 

On  the  trial,  before  Erie  J.,  at  the  last  Devonshire 
Spring  Assizes,  the  plaintiflF  proved  the  interruption, 
and  gave  evidence  to  shew  a  user  of  the  way  for  twenty 
years.  It  appeared  that  the  land,  over  which  the  right 
of  way  was  claimed,  bad  been  demised  in  1831  for  a 
term  of  fourteen  years,  and  again,  in  1838,  by  a  fresh 
lease,  for  a  term  of  eight  years,  ending  in  1846.  No 
resistance  had  been  made  to  the  user  at  any  time  during 
or  after  the  determination  of  the  leases.  The  learned 
Judge,  as  to  the  user,  left  it  to  the  jury  to  say  whether 
or  not  the  plaintiflF  had  enjoyed  the  right  of  way  from 
time  immemorial  or  for  twenty  years,  as  of  right ;  and, 
as  to  the  twenty  years,  he  told  them  that  the  fact  of 
such  lease  having  existed  during  part  of  that  period 
would  not  defeat  the  plaintiflF's  right  of  user,  under  stat. 


570  Q.   B.   TRINITY  TERM. 

robnmexriiL  2  &  3  fF.  4.  c.  71.    The  jury  found  that  there  had  been 

1852 
'        a  twenty  years'  user,  and  gave  a  verdict  for  the  plaintiff 

Palk  Kinghke  Serjt.,  in  last  Easter  Term,  obtained  a  rule 

SU1NNE&.      jjjgj  fQp  1^  ng^  jrial,  on  the  ground  of  misdirection. 

Crowder  and  Collier  now  shewed  cause.  The  question 
is  whether,  under  stat  2  &  3  fT.  4.  c.  71.»  in  establishing 
a  user  for  twenty  years  as  against  the  reversioner  of  the 
servient  tenement,  the  time  during  which  such  tenement 
was  on  lease  for  any  term  of  more  than  three  years  is  to 
be  excluded  from  the  computation  of  the  twenty  years* 
user.  This  point  has  not  been  raised  before.  It  depends 
upon  the  construction  of  sects.  7  and  8  of  the  Act, 
taken  in  connexion  with  sect  2.  The  object  of  sect  2 
is  to  give  to  a  user  of  twenty  years  the  same  effect  as 
that  of  a  custom,  a  prescription  or  a  grant,  but  providing 
that  the  claim  by  such  user  shall  not  be  defeasible  by 
proof  of  origin  at  some  time  prior  to  the  twenty 
years ;  and  to  make  the  right  arising  from  a  user 
of  forty  years  absolutely  indefeasible,  except  where 
such  right  has  been  enjoyed  ^'  by  some  consent  or 
agreement  expressly  given  or  made  for  that  purpose  by 
deed  or  writing."  Sect.  7  provides,  among  other  things, 
that  the  time  during  which  any  person,  otherwise 
capable  of  resisting  any  claim  to  a  right  of  way,  shall 
have  been  or  shall  be  a  tenant  for  life  shall  be  excluded 
in  the  computation  of  the  '^  periods  hereinbefore  men- 
tioned," except  in  cases  where  the  right  or  claim  is 
by  the  Act  declared  to  be  absolute  and  indefeasible. 
Sect.  8  provides  "  that  when  any  land  or  water  upon, 
over,  or  from  which  any  such  way  or  other  convenient  (a) 

(a)  Probably  a  misprint  for  "conTeniencc,"  or  "easement**  See  Wriffki 
V.  WiUianu,  Tyr.  ^  Gra,  375.  390. ;   Gale  on  EatemgntB,  p.  103.  (Ed.2>. 
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enjoyed  or  derived  hath  been  or  shall  be  held  under  or  ;__ 

by  virtue  of  any  term  of  life,  or  any  term  of  years  ^^^^ 
exceeding  three  years  from  the  granting  thereof,  the  Shinner. 
time  of  the  enjoyment  of  any  such  way  or  other  matter 
as  herein  last  before  mentioned,  during  the  continuance 
of  such  term,  shall  be  excluded  in  the  computation  of 
the  said  period  of  forty  years,  in  case  the  claim  shall 
within  three  years  next  after  the  end  or  sooner  deter- 
mination of  such  term  be  resisted  by  any  person 
entitled  to  any  reversion  expectant  on  the  determination 
thereoE"  Now,  6rst,  even  supposing  that  the  intention 
of  sect  8  was  to  exclude  a  tenancy  for  years  in  the  com- 
putation also  of  an  user  for  only  twenty  years,  no  such 
exclusion  could  be  made  here,  inasmuch  as  the  rever- 
sioner has  not  resisted  the  claim  within  the  three  years 
directed  by  the  statute.  But,  secondly,  sect.  8  does  not 
admit  of  such  a  construction.  The  only  authority  in 
support  of  it  is  an  observation  of  Farke  B.  in  Bright  v. 
Walker  (a).  But  that  was  an  obiter  dictum  only ;  and 
no  reason  is  given  for  the  position  laid  down.  [Crompton 
J.  The  learned  Judge  there  said  that  a  life  tenancy 
must,  a  fortiori,  be  excluded  from  an  user  of  twenty 
years:  I  should  rather  have  thought  the  intention  of 
the  statute  had  been  to  controul  only  that  description 
of  user  which  is  the  nearest  to  being  indefeasible.] 
That  would  appear  to  be  the  right  construction.  In 
Bright  v.  JValher  (a),  moreover,  the  tenancy  which  was 
excluded  was  a  life  tenancy,  not  a  tenancy  for  years. 
And  the  tenancy  had  continued  up  to  the  time  of  the 

(a)  1  a  M.  ^  R.  211.  S.  a  4  Tjfr,  602. 
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expired  three  years  before. 
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Kinglake  Seijt.  and  Montague  Smith,  contra.  There 
can  be  no  doubt  as  to  the  construction  of  sect  7,  which 
expressly  directs  a  life  tenancy  to  be  excluded  in  the 
computation  of  any  of  the  periods  thereinbefore  men- 
tioned (one  of  which  is  a  twenty  years'  user  of  a  right  of 
way)  except  where  the  right  or  claim  is  by  the  Act 
declared  to  be  indefeasible,  one  of  which  exceptions  is 
a  forty  years*  user  of  a  right  of  way.  As  regards  that 
exception,  .sect.  8  provides  that  a  life  tenancy  is  to  be 
excluded  in  the  computation  of  it  only  if  the  claim 
be  resisted  by  the  reversioner  within  three  years  after 
the  determination  of  the  term.  The  intention,  there- 
fore, clearly  is  to  exclude  a  life  tenancy  absolutely  in 
the  case  of  a  twenty  years'  user,  and  conditionally 
in  the  case  of  a  forty  years'  user.  That  is  the  view 
taken  by  the  Court  of  Exchequer  in  Wright  v.  WU- 
Hams  {a).  And  Wightman  J.,  in  Pye  v.  Mumford  {h\ 
appeared  to  be  of  opinion  that  the  construction  in 
favour  of  the  exclusion  of  a  tenancy  for  a  term  of  years 
from  the  computation  of  a  thirty  years'  user,  though 
not  expressly  directed  by  the  Act,  was  correct.  The 
statute  declares  that  a  user  for  twenty  years  may  still 
be  defeated  by  any  of  the  old  methods  except  proof  of 
enjoyment  for  a  less  period  than  from  time  immemorial : 
it  may  therefore  be  defeated,  as  before,  by  shewing  that 
the  owner  of  the  servient  tenement  had  not  the  fee 
during  the  whole  of  the  twenty  years.  The  observations 
of  iVightnian  J.  in  Pye  v.  Mumford  {b)  are  in  accordance 

(a)  1  Af  4-  W.  100;  S,  C.  Tyr,  ^  G.  375. 
(6)  II   Q,  B.  666.672. 
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prescriptive  right  be  so  defeated  ?]     If  there  had  been  a 

succession  of  leases,  and  no  evidence  of  user  before  such         ^^^^ 

succession,  the  jury  could  not,  before  the  Act,  have  been      Shinneb, 

directed  to  presume  the  prescriptive  right  against  the 

owner  in  fee.     [Crompton  J.      Suppose  the  owner  of 

the  inheritance  had  consented  bj  parol.]     It  has, been 

held  that  proof  of  a  written  parol  licence  will  defeat 

a  forty  years'  user,  and  proof  of  a  mere  verbal  licence 

a  twenty  years'  user ;   Tickle  v.  Brown  (o),  Beasley  v. 

Clarke  (b).      [Lord    Campbell  C.  J.      Assuming   that 

sect.  8  applies  to  a  user  for  twenty  years,  what  answer 

is  there  to  the  objection  that  no  resistance  has  been 

made  by  the  reversioner,   in  the  present  case,  within 

three  years  after  the  determination  of  the  lease  ?]     That 

condition  in  sect.  8  applies  only  to  the  case  of  a  forty 

years'  user,   and   was   introduced   for   the   purpose   of 

fixing  a  time  within  which  the  absolute  right  might  be 

defeated. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  our  judgment  I  think  that  there 
was  evidence  from  which  the  jury  might  find  that  he 
was  entitled  to  claim  a  right  of  way  under  sect.  2  of 
Stat  2  &  3  fF.  4.  c.  71.  I  do  not  say  that  the  evidence 
was  conclusive;  but  it  was  sufiBcient  to  justify  their 
finding;  and  that  finding  ought  not  to  be  disturbed 
unless  the  plaintiff's  claim  is  defeated  by  sect  8.  I  am 
of  opinion  that  it  is  not  The  period  during  which  the 
land  over  which  the  right  of  way  is  claimed  has  been 

(a)  AA,^E,  369.  (6)  2  New  Ca,  705. 

VOL.  xvm.  N.  8.  2  Q 
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r^immtxriiL  leased  for  a  term  exceeding  three  years  is  not,  under 
'  that  aectioD,  to  be  excluded  from  the  compotation  of  a 
^^^  twentj  jears*  enjojmeot,  though  it  is,  no  doubt,  to  be 
SHuofEB.  excluded  from  the  computation  of  an  eojojment  fior 
forty  jearsL  Sect.  7  excludes  certain  times,  inckidiiig 
that  of  a  tenancj  for  life,  but  not  that  of  a  tenancy  ix 
years,  from  the  compotation  of  the  ^periods"  therein- 
before "  mentioned ;"  and  a  twenty  years'  enjoyment  ii 
one  of  those  periods.  But  secL  8  proTides  for  the  exda- 
sion  of  certain  other  times,  among  which  is  a  tenancy  of 
more  than  three  years,  not  from  the  periods  thereinbefore 
mentioned,  but  from  one  particular  period  only,  expressly 
mentioned,  namely,  that  of  an  enjoyment  for  forty  yean. 
It  is  clear,  therefore,  that  it  was  not  intended  to  exclude 
them  from  the  computation  of  an  enjoyment  tor  twen^ 
years.  Great  reliance  was  placed  upon  Bright  ▼.  fFah 
her  (a);  but,  on  examination  into  that  case,  it  appears 
that  there  was  no  necessity  for  the  Court  to  give  any 
opinion  as  to  the  effect  of  sect.  8 ;  for  the  right  of  way 
there  claimed  was  clearly  destroyed,  under  sect.  7,  by 
reason  of  a  tenancy  for  life.  But,  even  supposing  sect  8 
to  apply  to  a  twenty  years'  enjoyment  as  well  as  to  an 
enjoyment  for  forty  years,  the  right  by  enjoyment  in  the 
present  case  is  not  destroyed,  inasmuch  as  the  condition, 
that  the  claim  shall  be  resisted  by  the  reversioner  within 
three  years  after  the  determination  of  the  tenancy  for 
years,  has  not  been  complied  with. 

Coleridge  J.     Putting  out  of  consideration  secta  7 
and  8,  there  was  clearly  evidence  for  the  jury  of  a  twenty 

(a)  I  a  M.^  R,  211.  S.  C.  4  7Vr.  502. 
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years'  user,  as  of  risht,  before  the  commencement  of  the  Queen't  Bench. 
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action.    That  being  so,  we  must  look  to  sects.  7  and  8   '___ 

to  see  whether  that  period  of  twenty  years  is  to  be         ^^^^ 

shortened  by  excluding  the  period   during  which  the      Shinnkb. 

tenancy  for  years  existed.    Now,  sect.  7  applies  in  terms 

to  a  twenty  years'  enjoyment,  for  the  purpose,  not  of 

defeating  the  right,  but  of  excluding  certain  periods 

from   the   computation  of  the   twenty  years.     But   a 

tenancy  for  years  is  not  one  of  those  periods,  although 

a  life  tenancy  is.     Then,  sect.  8  does  exclude  a  tenancy 

for  years,  but  excludes  it  only  from  the  computation 

of  a  forty  years'  enjoyment     There  being  one  section 

applicable  to  a  twenty  years'  enjoyment,  and  another 

expressly  confined  to  a  forty  years'  enjoyment,  it  would 

be  unreasonable  to  import  the  latter  into  the  former, 

and  make  sect.  8  apply  to  a  twenty  years*  enjoyment 

also.      But,  even  if  it  did  so  apply,   the  tenancy  for 

years  cannot   be   excluded   in    the   present  case,   the 

reversioner   having   made   no   resistance   within   three 

years  from  the  determination  of  the  term. 

Erle  J.  If  this  case  had  arisen  before  the  statute, 
there  would  have  been  good  evidence  to  go  to  the  jury 
of  a  user  as  of  right  for  twenty  years,  notwithstanding 
the  existence  of  the  tenancy  for  years.  And  the  ques- 
tion is  still  to  be  left  to  the  jury  in  the  same  way ;  for 
the  statute  makes  no  difference  in  the  various  modes 
of  defeating  the  user,  except  as  it  provides  that  it  shall 
not  be  defeated  by  proof  of  origin  at  some  time  prior 
to  the  twenty  years.  The  question  then  arises  whether, 
under  sect  8,  the  tenancy  for  years  is  to  be  excluded 
from  the  computation  of  twenty  years'  enjoyment 
That  section  applies  expressly  to  the  computation  of  an 
2  Q  2 
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Volume XVI I L  enjoyment  for  forty  years;  and  it  would  be  contraiy  to 
^^^^'  all  rules  of  construction  to  hold  that  it  applies  abo  to 
the  com[)utation  of  an  enjoyment  for  twenty  years. 
The  only  possible  ground  for  such  a  conclusion  is  found 
in  Britjht  v.  Walker  (a).  But  there  the  question  was  as 
to  the  exclusion  of  a  tenancy  for  life,  and  the  Court 
was  clearly  right  in  holding  that  such  tenancy  must 
be  excluded  from  the  computation  of  a  twenty  years' 
enjoyment  It  is  so  excluded  under  sect.  7  ;  and  I 
do  not  see  that  its  exclusion  is  made  more  clear  by 
sect.  8.  But  I  do  not  think  the  learned  Judge  ever 
meant  to  say  that  a  tenancy  for  years  must  be  ex- 
cluded from  the  computation  of  an  enjoyment  for 
twenty  years  {b). 

Rule  discharged. 


(«)  1  C.  M  §•  R.  211.  S,  C.  4  TVr.  602. 
(6;   Cromptun  J.  was  absent 


fFednendatff 
May  2fith. 


The  Queen  against  Avery. 


/^UO  warranto  for  exercising  the  office  of  a  councillor 
of  the  borough  of  Barnstaple.  Plea,  that,  defend- 
ant being  a  person  qualified,  and  a  candidate,  for  the 
said  office  at  an  election  of  three  councillors  held  on 
November  1st  1851,  it  was  then  ascertained  that  he  was 
one  of  the  three  persons  having  the  greatest  number  of 
votes ;  and  he  was  deemed  to  be  and  was  then  and  there 


Under  stat 
5  &  6  r.  4. 
c.  7f>.  ».  32.. 
which  requires 
the  voting 
paper  at  an 
election  of  bo- 
rough coun- 
cillors  to  be 
gigntd  wiih  the 
name  of  the 
Jmrgte*  voting^ 
the  party*! 
usual  signature 

if  suflSaent ;  and  it  is  no  valid  obiection  that  the  Christian  name  is  denoted  onlj  bj  an  initial. 
Such  TMmer  is  correct  according  to  sect.  32,  if  the  place  in  ros{)ect  of  which  the  party 
TOtes,  and  for  which  ho  appears  to  bo  rated  on  the  burgess  roll,  be  described  according  to  its 
iictual  fituatioD,  though  the  description  may  yary  in  terms  from  tl»t  on  the  burgesa  rolL 
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ele'cted  &c. ;  and  that  his  name  was  published  accord-   Queen's  Bench. 

inglj,  and  he  subscribed  the  declaration  &c. :    verifi- ! — 

cation.    Replication,  denying  that  it  was  ascertained  &c.        ®  y, 
in  manner  and  form  &c. :  or  that  defendant  was  one  of  ^**^* 

the  three  persons  having  the  greatest  number  of  votes, 
in  manner  &c. :  or  that  he  was  elected  a  councillor  &c. 
in  manner  &c.  Issues  to  the  country  were  joined  on 
these  several  traverses. 

On  the  trial,  before  Erie  J.,  at  the  Devonshire  Spring 
assizes  in  this  year,  it  appeared  that,  at  the  close  of  the 
election,  Avery  stood  third  upon  the  poll,  and  one  King 
fourth,  the  numbers  declared  being  for  Avery  282,  and 
for  Kinff  274 ;  but  it  was  contended  that  Kinp  had  more 
legal  votes  than  Avery.  The  following  among  other 
objections  to  the  votes  given  for  Avert/  were  relied  upon 
for  the  prosecution. 

1.  That  the  Christian  name  or  names  of  the  voter 
were  designated  on  the  voting  paper  by  initials  only; 
as  "J.  S.  Clayf"  "^.  T.  Pawning.''  The  Burgess  roll 
contained  the  names  ^^John  Sherard  Clay*'  and  ^^ Am- 
brose Toop  Pouming.''  Erie  J.,  referring  to  Regina  v. 
Hartlepool  (a),  held  these  signatures  sufficient 

2.  That  a  voter  who  resided  in  a  portion  o(  Pilton 
parish,  forming  part  of  the  North  ward,  signed  his 
voting  paper  "  John  Cann^  Pilton ;"  whereas  in  the 
Burgess  roll  of  voters  for  the  North  ward  his  rated 
property  was  described  (under  the  head  of  "jF¥fton")  aa 
follows :  "  Cann^  John.  House :  In  the  Street.'^  Another 
voter,  whose  rated  property  was  similarly  described  on 
the  roll,  signed  himself  "  James  Cooksley^  Pilton  Street.^'  ^ 
It  appeared  that  Pilton  contained  more  than  one  street, 

(a)  2  Lowndes,  M,  5i  P.  666. 
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VoUmexrilL  but  that  the  place  in  which  these  persons   lived  was 
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: known  in  Barnstaple  as  "  PiUon  Street  or  "  The  Street, 

e  QuKEN    p^if^j^n    £yj^  j^  jjgjj  ^jjg  paper  sufficient. 
Avery.  g^^j^  objections  applied  to  several  votes. 

A  verdict  having  been  found  for  the  defendant,  Slade, 
in  last  Easter  term,  moved  (by  leave  reserved)  that  a 
verdict  might  be  entered  for  the  Crown,  on  the  ground 
that  the  above  stated  objections  ought  to  have  been 
held  fatal.  He  relied  also  on  some  others,  which  it  is 
unnecessary  to  set  forth. 

Crowder  and  Taprell  now  shewed  cause.  As  to  the 
first  class  of  objections.  Stat  5  &  6  ^  4.  e.  76.  j.  32. 
directs  that  the  voting  paper  shall  contain  the  Christian 
and  surnames  of  the  persons  voted  for,  but  requires  only 
that  it  be  "  signed  with  the  name  of  the  burgess  voting." 
[Lord  Campbell  C.  J,  Would  the  surname  alone  be 
sufficient  ?]  At  least  the  surname  with  the  initials  of  the 
other  names,  or  contractions  of  them,  according  to  the 
party's  usual  mode  of  signing,  would  satisfy  the  intention 
of  the  Legislature.  The  present  form  is,  at  any  rate, 
only  a  "  misnomer  or  inaccurate  description,''  which,  by 
sect.  142  of  the  same  statute,  does  not  vitiate,  *^  provided 
that  the  description,"  of  person  or  place,  *^  be  such  as  to 
be  commonly  understood."  [^Coleridge  J.  Is  this  a 
description  at  all  ?]  If  it  serves  to  identify  the  party,  its 
purpose  is  answered.  And,  under  this  Act,  sect.  34,  the 
voter  who  delivers  the  paper,  may  be  asked  if  he  is  the 
person  whose  name  is  signed  to  it  (a).     A  will  or  a  bond 

(a)  It  was  also  urged  that  the  particular  voters  in  this  case  were  well 
known  in  Bamtiaple ;  but  it  was  answered,  and  finally  admitted,  that  the 
sufficiency  of  the  signature  was  decided  upon  at  the  trial  purely  as  a  matter 
of  law.     Sec  Regina  v.  Hammond^  17  Q.  B.  772,  783,  4. 
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\vould  be  sufficiently  signed  though  the  Christian  names  Queen » Bench. 

of  the  party  executing  were  denoted  only  by  initials.  ! 

[Coleridge  J.  It  will  be  said  that  "name"  in  this  Act  ^he  Queen 
must  mean  more  than  surname.  Lord  Campbell  C.  J.  Avery. 
You  are  not  driven  to  contend  that  the  surname  alone 
would  be  sufficient  It  may  be  said  that  the  initials  are 
a  short  way  of  stating  the  Christian  name  (a).]  Where 
the  Legislature  requires  Christian  names  to  be  given  in 
full,  express  words  to  that  effect  are  used,  as  in  the  Parlia- 
mentary Reform  Act,  2  &  3  j^.  4.  c.  45.  s,  38.,  the  Act 
for  Registration  of  voters  &c.,  6  &  7  Vict  e.  18.  s.  13., 
and  the  Act  as  to  duties  on  newspapers,  6  &  7  fF.4. 
c.  76.  s,  14.  Under  the  Uniformity  of  process  Act,  2  &  3 
fV.  4.  e.  39.  s.  12.,  which  requires  writs  to  be  indorsed 
with  the  **  name  and  place  of  abode"  of  the  attorney 
suing  them  out,  it  has  been  held  that  the  Christian  name 
need  not  be  signed,  and  that  the  name  of  a  firm  is  suffi- 
cient; Pickman  y.  Collis{h\  Hartleys.  Eodenhurst  (c). 
So  under  stat  24  G.  2.  c.  44.  s.  1.,  which  directs  that 
notice  of  action  against  a  justice  shall  be  indorsed  with 
the  attorney's  name,  it  was  held  that  the  surname  at 
length,  and  an  initial  in  place  of  the  Christian  name, 
were  sufficient;  Mai/hew  v.  Locke{d)y  James  v.  Swift{e), 
Holroyd  J.  in  the  latter  case  thought  that  the  word 
"  name"  did  not  even  require  the  Christian  name  to  be 
denoted  at  all ;  a  view  which  appears  to  have  been  also 
taken  by  Parke  B.  in  Roberts  v.  Williams  {g).  And 
James  v.  Swift  {e)  was  recognized  as  an  authority  in 

(a)  Sir  F,  Thesiffer,  for  the  relator,  admitted,  in  the  outset  of  the  argu- 
ment, that  a  contraction  denoting  the  Christian  name  (as  Saml-  for  Stmnel) 
might  suffice. 

(6)  3  DowL  P.  C.  429.  (c)  4  Doiol  P.  C.  748. 

(d)  7  Taunt,  63.  («)  4  i?.  ^  C.  681. 

(g)  2  Cro,  Af.  ^  72.  661.  562.  S.  C.  5  7>r.  683.  684. 
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FotameXVUl,  Smith  V.  Broton  (a),  where  the  bill  of  two  attorneys  was 

! held  to  be  properly  signed  within  stats.  3  Jo.  1.  c.  7.  «.  1- 

e  vtuEEN  ^^jjj^jfj  requires  subscription  with  the  attorney's  **  own 
AvEBY.  Ijq^j  ^^^  name")  and  2  G.  2.  c.  23.  s.  23.,  though  the 
surnames  only  appeared.  Designation  of  parties  in 
pleading  by  initials  in  place  of  the  Christian  names  is 
sanctioned  by  the  Law  amendment  Act,  3  &  4  fFI  4. 
c.  42.  s.  12.  The  admissibility  of  initials  in  cases  not 
falling  within  that  section  has  been  much  discussed ;  and 
a  distinction  has  been  drawn  between  a  consonant  initial 
and  a  vowel  initial  (i).  [Lord  Campbell  C.  J.  That 
has  been  questioned  here  (c).]  That  objections  founded 
on  misnomer  are  not  favourably  considered,  where  there 
is  sufficient  certainty  as  to  the  person,  appears  by  Sir 
Moyle  Finch's  Case  (d).  Regina  v.  Hartlepool  {e)  is  an 
authority  a  fortiori :  there  a  notice  of  claim  to  be  put 
upon  the  burgess  list  had  been  served  under  stat  5  &  6 
W.  4.  c.  76.  s.  17.,  in  the  name  oi  A.  fV.  Dobing:  the 
schedule  (D)  to  that  Act,  referred  to  by  sect  17,  gives 
a  form  which  the  claim  ought  to  pursue,  and  which 
requires  the  "  Christian  and  surname  of  each  claimant  :'* 
yet  Erie  J.  held  that  the  claim  had  been  improperly 
rejected  on  account  of  the  initials,  and  granted  a  man- 
damus, under  stat  7  W.  4.  &  1  Vict.  c.  78.  s.  24.,  to 
insert  the  name. 

Sir    F.     Thesiffer,     Attorney     General,     Slade    and 
Montague  Smith,  contrli.     The  intention  of  the  Legis- 

(a)  I  Cro,  ^  J.  542.  S,  C,  \  Tyr,  486. 

(6)  See  Lomax  v.   Landells,  6  Com,   B.  577. ;    JTtwjierj/cy  t.    KnoiU 
7  Com,  B,  980. 

(c)   Begina  v.  Dale,  XT  Q.  B,  64. 

id)  6  Bep,  63  A,  65  b. 

(e)  2  Lowndes,  M.  ^  P.  666. 


XV.   VICTORIA.  581 

lature  in  stat.  5  &  6  fV.  4.  c.  76.  was  that  elections  Queem'tBoH^. 
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should  be  conducted  with  facility  and  certainty,  for  which  1_^ 

purpose  it  was  essential  that  the  voter's  name  should  be  '^^^  Qubkn 
inserted  at  full  length  in  his  paper,  so  that  he  might  with  Aveiy. 
the  greatest  ease  be  identified,  not  merely  in  small 
boroughs  where  the  party  might  be  recognized  by  a 
slight  description,  but  in  larger  ones,  containing  great 
numbers  of  persons  unknown  to  each  other.  The  voting 
paper  ought  to  correspond  with  the  burgess  list,  which, 
by  sect.  15,  and  schedule  D.  there  referred  to,  is  required 
to  shew  the  Christian  name  and  surname  at  full  length, 
so  as  to  leave  no  doubt  of  the  identity.  This  made  it 
unnecessary  to  repeat  an  express  direction  on  the  same 
head  in  sect.  32,  though  it  enacts  that  the  paper  shall 
contain  the  Christian  names  and  surnames  of  the  can- 
didates voted  for,  no  previous  intimation  having  been 
given  on  that  subject.  The  paper  does  not  of  itself 
identify  the  voter,  except  by  the  words  appearing  on  it 
[Lord  Campbell  C.  J.  The  Act  directs  only  that  the 
paper  shall  be  signed  with  the  burgess's  name.  It  does 
not  even  say  that  he  himself  shall  sign  it.]  He  might 
be  unable  to  do  more  than' make  his  mark;  but  that 
would  not  satisfy  the  Act,  [Lord  Campbell  C.  J. 
A  signature  according  to  common  usage  seems  to  be 
all  that  is  required  ]  It  is  suggested  that  questions  may 
be  put  to  the  voter  under  sect.  34 :  but  that  is  only  if 
two  electors  require  it ;  and  the  burgesses  do  not  see  the 
voting  paper  at  the  time  of  the  election.  It  is  evident 
that  great  uncertainty  must  arise  from  the  use  of  initials 
where  several  Christian  names  begin  with  the  same. 
Suppose  the  name  on  the  burgess  roll  to  be  Joseph 
Smith ;  a  voter  coming  up  with  a  paper  signed  J.  Smith 
may  be  asked  the  three  questions  prescribed  in  sect.  34^ 
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VohtnuXFiiL  and  no  others :  Tie  may  reply,  truly  or  not,  that  he  is  the 

*        person  whose  name  appears  as  Joseph  Smith  on  the 

The  Queen  burgess  roll:  a  second  and  a  third  voter  with  papers 
Avery.  similarly  signed  may  give  the  same  answer;  and  it  will 
be  impossible  to  determine,  from  the  papers,  whose  vote 
ought  to  stand.  [Lord  Campbell  C.  J.  The  same  diflS- 
culty  would  arise  if  there  really  were  two  persons  named 
Joseph  Smithy  giving  full  signatures.]  The  enactment  in 
sect.  142,  that  no  '*  misnomer  or  inaccurate  description" 
shall  prejudice,  provided  *<  the  description**  of  the 
**  person"  &c.  **  be  such  as  to  be  commonly  understood" 
seems  applicable  to  cases  where  some  ^description'*  is  to 
be  given  beyond  the  mere  name  of  the  party.  The 
defect  here  is  not  a  misnomer,  but  a  want  of  name ;  it  is 
not  even  the  case  of  a  contraction,  as  Thos.  for  TAomoi, 
which  might  be  sufficient  It  is  not  an  inaccurate 
description,  but  a  failing  to  describe.  The  clause  was 
intended  to  cure  something  wrong:  here  the  designa- 
tion, as  far  as  it  goes,  is  right.  [Lord  Campbell  C.  J. 
May  not  it  be  said  that  a  defective  description  is  an 
inaccurate  description  ?]  Regina  v.  Hartlepool  (a)  differed 
entirely  from  this  case.  There  a  burgess  had  sent  his 
notice  of  claim  to  the  town  clerk,  giving  initials  only  for 
the  Christian  names.  The  case  states  that,  for  this 
defect  in  the  notice,  the  mayor  and  assessors  refused  to 
enter  the  name  in  the  burgess  roll.  But  it  does  not 
appear  that  the  town  clerk  may  not  have  sent  in  the  full 
names,  which  were  generally  known  in  the  borotigh ; 
and,  if  he  did  so,  it  was  not  the  duty  of  the  mayor  and 
assessors  to  look  at  the  notice  of  claim.  The  town  clerk, 
under  sects.  17  and  18,  produces,  not  the  notices,  but 

(a)  2  Lowndes,  M.  $•  P.  666, 
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his  list  of  claimants;   and,  in  the  case  cited,  though   Qu^en't Bench, 
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the  notice  was  imperfect,  the  clerk   might  have  sup- ! 

plied    the   omission   from   evidence   or   from   his  own        *  Qubkn 

knowledge.      The    mayor    and    assessors    themselves       AvBaY. 

receive   evidence,  when   making  up   their  lists   under 

sect.  18,  and  are  to  '*  correct   any  mistake  or  supply 

any  omission  which  shall  be  proved  to  the  Court  to 

have  been  made  in  any  of  the  said  lists  in  respect  of 

the  name  or  place  of  abode  of  any  person  who  shall  be 

included  in  any  such  list"    The  notice  in  that  case  was 

not  contrary  to  the  direction  of  sect  17,  which  requires 

only  that  it  shall  be  "according  to  the  form"  in  schedule 

(D)  "  or  to  the  like  effect"      The  argument  for  the 

defendant   would    shew   that   in    the    Hartlepool  case 

initials  for  all  the  names  might  have  sufficed,  if  they  had 

been  understood  by  the  town  clerk.     The  object  of  the 

statute  is  to  ensure  that  the  name  on  the  voting  paper 

shall  be  the  same  as  that  on  the  burgess  list ;  and  this  is 

to  be  effected  on  the  principles  laid  down  by  WUde  C.  J. 

in  Eidsforthy  appellant^  Farrer,  respondent  (a).     "  The 

Court  would  deem  it  to  be  its  duty  equally  to  avoid 

requiring  what  the  statute  itself  does  not  require,  as  to 

avoid  encouraging  the  omission  of  that  which  the  statute 

does  require ;  and  it  is  essential,  in  the  construction  of 

this  Act,  especially  to  lay  down  such  broad  and  distinct 

rules  as  may  be  intelligible  to  the  minds  of  those  whose 

conduct  is  to  be  guided  by  them."    [Lord  Campbell  C.  J. 

Besides  the  Hartlepool  case  there  is  a  long  list  in  which 

the  name  has  been  required  by  statute,  but  initials  for 

the  Christian  names  have  been  held  sufficient.]     They 

all  stand  upon  grounds  not  applicable  to  a  case  like  this, 

(a)  4  Com.  B,  9.  15. 
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VotumeXVUL  where  a  party  delivers  his  name  for  the  purpose  of  giving 
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'        validity  to  his  own  act     As  to  firms,  the  surnames  of 

The  QuKEN    ^Q  partners  are  the  name  of  the  firm  :  it  is  known  by 

AvBRY.       them  and  not  by  the  Christian  and  surnames.     The 

simple  question  here  is,  what  the  Court  will  hold  to  be 

the  "  name  of  the  burgess  voting,"  within  sect.  32  of  stat. 

5  &  6  ^.  4.  c.  76. 


Lord  Campbell  C.  J.  I  have  not  been  able  to 
entertain  a  doubt  in  this  case.  Stat  5  &  6  fT.  4.  c.  76. 
8.  32.  directs  the  mode  of  voting  by  delivery  of  a  voting 
paper,  "  such  paper  being  previously  signed  with  the  name 
of  the  burgess  voting :"  and  the  question  is,  whether  the 
papers  in  this  case,  containing  the  surname  of  the  voter, 
and  giving,  for  the  Christian  names,  initials  by  which 
the  voter  was  known  in  Barnstaple,  were  "  signed  with 
the  name"  according  to  sect  32.  We  must  give  the 
act  that  interpretation  which  would  be  put  upon  it  by 
any  person  reading  it  according  to  the  grammatical 
construction  and  the  ordinary  force  of  words.  The 
requisition  is  that  the  paper  be  **  signed,"  that  is,  by 
the  voter  or  some  person  for  him  :  and  what  is  intended 
to  be  the  signing  ?  Clearly  that  it  should  be  done  in 
the  ordinary  mode  in  which  he  signs  his  name:  and 
here  we  must  take  that  ordinary  mode  to  be  writing 
the  surname  in  full  and  denoting  the  Christian  name 
by  an  initial.  A  testator  may  sign  in  this  form ;  and 
it  is  allowed  in  executing  deeds,  and  in  subscribing  the 
written  instruments  required  by  the  Statute  of  Frauds. 
.Other  instances  were  cited  by  Mr.  Tapreliy  where  signa- 
tures, not  in  full,  but  in  the  forms  habitually  used  by 
the  parties,  were  allowed  to  be  sufficient,  under  the 
Uniformity  of  process   Act,  and  under  stat  24  G.  2. 
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c.  44.     In  some  cases  the  Legislature  expressly  requires  Queen*9  Bench, 

both  Christian  and  surnames  to  be  written  at  full  length;  1^ 

and,  where  that  direction  is  for  some  reason  introduced,        ®  viuKN 

it  must  be  complied  with.     Here  no  such  direction  is       Avery. 

given,  either  expressly,  or  by  reference  to  any  form  as 

a  model.     It  is  admitted  that  a  contraction  of  the  name 

would  be  sufficient :  what  is  an  initial  but  a  contraction, 

though  less  distinct  than  other  contractions  sometimes 

are  ?  Retina  v.  Hartlepool  (a)  is  applicable,  and  goes  the 

full  length  required  in  this  case.     There  the  notice  of 

claim  was  to  be  made  according  to  a  model  form  which 

gave  the  Christian  names  in  full :  yet  my  brother  Erie 

held  that  a  notice  singed  *^A.  W.  Doling^  was  sufficient. 

And  by  the  rule,  as  we  lay  it  down,  all  the  objects  of 

the  Legislature  are  gained,  and  the  election   may  be 

carried   on   with   simplicity  and  propriety.      Any  two 

burgesses  may  require  the  questions  to  be  put  according 

to  sect.  34 :  ^^  Are  you  the  person  whose  name  is  signed 

to  the  voting  paper?"  and  "Are  you  the  person  whose 

name  appears  as  A.  B.  on  the  burgess  roll,"  "  being 

registered  therein  as  rated  for"  such  and  such  property? 

and  a  person  answering  falsely  would  be  punishable. 

To  insist  upon  Christian  names  being  given  in  full  might 

often  introduce  confusion,  and  disfranchise  many  voters. 

The  rule  we  lay  down  creates  no  difficulty.     There  is 

no  occasion  for  referring  to  the  interpretation  clause, 

sect.  142,  because  there  is  not  here  any  misnomer  or 

misdescription:  the  paper  is  ** signed  with  the  name" 

according  to  the  usual  acceptation  of  those  words. 

CoLEBiDGE  J.    The  question,  whether  or  not  a  paper 
is  signed  by  such  a  man,  is  different  from  the  question 

(a)  2  Lowndes,  M,^  P.6G6, 
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VohtnuxriiL  abstractedly  put,  what  the  man's  name  i&     At  Uton, 

^ '___  when  I  was  asked,  quid  tibi  nomen  et  cognomen?  1  was 

The  Queen  j^Qund  to  give  all  my  names :  but  the  statute,  in  this 
AvEBY.  clause,  does  not  make  such  an  inquiry  of  the  voter.  It  is 
providing  for  a  particular  mode  of  election  through  the 
agency  of  voters  drawn  from  all  classes  of  life,  and  who 
may  or  may  not  even  be  able  to  write.  It  requires  the 
voter,  therefore,  merely  to  bring  a  paper  with  his  •'name" 
**  signed  on  it"  It  does  not,  as.  my  Lord  has  observed, 
even  oblige  him  to  write  the  name.  In  construing  such 
an  enactment,  to  insist  that  both  the  voter's  names  should 
be  written  at  length  would  be  adopting  a  construction 
against  the  franchise,  which  would  be  contrary  to  a 
universal  rule.  We  need  not  call  to  aid  sect.  142, 
except  as  shewing  the  intention  of  the  Legblature  to 
favour  the  franchise  :  in  this  respect  the  provision,  that 
misnomer  or  misdescription  shall  not  prejudice,  gives 
the  key  to  other  enactments.  Using  it  so,  if  we  are 
asked  what  is  meant  by  *^  signed  with  the  name**  in 
sect  32,  we  may  well  answer  that,  if  writing  the  surname 
with  an  initial  before  it  is  a  signing  in  popular  accepta- 
tion, that  is  sufficient 

Erle  J.  It  is  a  proper  general  rule,  in  considering 
the  exercise  of  rights  under  this  statute,  to  inquire 
whether,  according  to  common  understanding,  the  party 
has  expressed  an  intention  to  exercise  them.  And  I  think 
that,  where  a  man*s  surname  and  the  initial  of  his  Chris- 
tian name  are  signed  upon  a  voting  paper,  it  is,  in 
common  understanding,  signed  with  his  name.  It  is 
unnecessary,  therefore,  to  say  anything  as  to  sect  142. 

Crompton  J.     We  must  construe  sect  32  according 
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to  common  parlance.     When  signing  is  spoken  of,  the  Qimm**  Bmeh. 
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ordinary  understanding  is  that  the  signature  should  be 
in  the  form  in  which  a  man  usually  writes  his  name.    '^^®  Q^jeen 
This  act  itself  shews  that  where  more  particularity  is       Avery. 
wanted  the  Legislature  uses  words  requiring  it. 

Crowder  then  proceeded  to  answer  the  second  class  of 
objections^  but  was  stopped  by  the  Court 

Slcule,  contra,  contended  that  the  descriptions  of  resi- 
dence in  the  voting  papers  were  bad,  because  the 
statements  differed  from  those  on  the  burgess  roll. 
[Lord  Campbell  C.  J.  It  is  immaterial  how  the  place 
of  abode  is  stated  on  the  roll :  sect.  32  requires  only 
the  name  of  the  street,  &c.,  where  the  property  for 
which  the  burgess  appears  to  be  rated  on  the  burgess  " 
roll  "is  situated"].  Slade  then  read  the  words  of  the 
second  question  to  be  put  to  the  voter  under  sect  34. 
[Coleridge  J.  That  merely  prescribes  the  question  to 
be  put  as  to  the  voter^s  identity  with  the  person  described 
on  the  burgess  roll.  Lord  Campbell  C.  J.  Clearly  all 
that  is  required  by  sect  32  is  the  name  of  the  street  or 
place  in  which  the  property  is:  and,  according  to  the 
evidence  here,  that  requisition  has  been  complied  with 
literally  and  rigorously]. 

77^^  Court  having  decided  against  the  relator  on  this 
objection,  no  other  point  was  argued. 

Rule  discharged. 
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Howes  against  Babbeb. 


If  a  party  to  a      A    RULE  nisi  was  obtained  in  the  last  Term  for  a 

cause  be  ex-        ,/m 

amined  on  his  review  of  the  Master's  taxation  in  this  case. 

own  behalf  mi  •  i  i  11 

under  stat  -1  he  action  was  brought  to  recover  wages  due  to  the 

c.  99.  f.  2.***'    plaintiff  as  master^  from  the  defendant  as  owner,  of  a 

llloK^^  ship,   for  bringing  her  home   from    Valparaiso.     The 

tion,forhU  ^rf^  was  issued  September  29th,  1851;  and  the  plaintiff 
maintenance  ^  * 

^"[jpgt^etime  remained  in  Englaridy  unemployed,  and  solely  for  the 
for  the  purpose  purpose  of  giving  evidence  in  the  cause,  from  that  time 

of  givinff  evi- 
dence, as  in  the  till  January  1852,  when  the  cause  was  tried.     On  Nih 

witness,  if  his  vember  8th  the  defendant  obtained  an  order  for  a 
the  Master*T  uionth's  time  to  plead ;  and  it  was  a  term  of  the  order 
materiaiand  ^^*'  ^^®  parties  should  be  at  liberty  to  examine  any 
necessary,  and  witnesses  before  issue  joined.  The  plaintiff  was  exa- 
for  the  purpose  mined  as  a  witness  on  the  trial ;  and  a  verdict  was  found 

of  being  ex- 
amined as  a       for  him.     He  was,  as  appeared  on  affidavit  before  the 
witness  and  not    ._  .  ,         1  •  r%  • 

merely  to  Master,  a  material  and  necessary  witness.  Un  taxation, 
thecause°  ^^^  plaintiff  claimed  costs,  as  a  witness, for  his  detention. 
The  allowance  was  resisted  on  several  grounds,  and, 
among  them  (as  appeared  by  affidavit  in  support  of  the 
present  rule),  "  that  a  plaintiff  cannot  be  allowed  for  his 
loss  of  time,  but  for  his  necessary  expences  in  attend- 
ing the  trial,  only ;"  and  that  the  plaintiff  might  have 
avoided  a  detention  by  tendering  himself  to  be  examined 
under  the  order.  The  master,  after  calling  for  special 
affidavits  of  increase,  allowed  as  follows :  ^*  To  the  plain- 
tiff for  his  detention  from  the  13th  day  of  September 
1851  to  the  13th  day  of  January ^  1852,  four  months, 
10^  per  month.     Forty  pounds  (a)."    Application  was 

(a)  (The  Master  (  Turner)  informed  the  Court  that  he  made  the  aUow- 
ance  not  for  loss  of  time  but  as  subsistence  money  according  to  the  plaintiflhi 
condition  in  life,  as  master  of  a  merchant  vessel  trading  to  foreign  coontriet. 
See  Mount  ▼.  Larkins,  8  Binp,  195. 
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made  to  Crompton  J.  at  Chambers  for  an  order  to  review ;   QueetC$  Bench. 

1852. 
and  the  learned  Judge  referred  the  matter  to  the  full 

Court.     In  the  same  term  (a), 


Lush  shewed  cause.  A  party  to  a  cause,  being 
now  competent  to  give  evidence  on  his  own  behalf,  is 
en:itled  to  compensation  for  his  attendance  like  other 
witnesses.  The  Master  has  decided  here  that  the 
plaintiflF's  evidence  was  material.  [Lord  Campbell  C.  J. 
Suppose  it  was  material  but  not  indispensable].  Still 
he  would  be  entitled.  It  is  well  known  that,  since 
the  Act  14  &  15  Vict  c.  99.,  enabling  parties  to  give 
evidence  for  themselves,  a  party  is  discredited  with  the 
jury  if,  knowing  anything  of  the  facts,  he  does  not 
personally  appear.  In  the  county  Courts,  allowance 
for  time  is  made  to  parties,  as  to  other  witnesses.  It 
is  contended  on  the  other  side  that  the  plaintiff  might 
have  offered  himself  as  a  witness  under  the  order  of 
November  8th.  But  this  was  a  point  entirely  for  the 
consideration  of  the  Master ;  and  his  exercise  of  dis- 
cretion upon  it  is  decisive.  In  Mc Alpine  v.  Poles  {b) 
the  Master  allowed  the  plaintiff  for  witnesses  brought 
from  abroad :  it  was  urged  that  they  might  have  been 
examined  on  interrogatories  under  stat  I  Wi  4.  c,  22. : 
but  Lord  Lyndhurst  C.  B.  said :  "  It  is  frequently  very 
desirable  that  a  party  should  be  able  to  have  his 
witnesses  examined  viva  voce.  It  appears  to  us,  that 
the  allowance  of  such  witnesses  is  still  a  matter  in  the 
discretion  of  the  Master,  in  each  particular  instance, 
just  as  it  was  before  the  late  Act."  And,  after  con- 
ference with  the  Judges  of  the  other  Courts,  he  said : 

(a)  May  8th.     Before  Lord  Campbell  C.  J.,  Erie  and  Crompton  Js. 
{b)  1  Cro.  §•  M.  795.  S.  C.  3  Tyr.  871. 
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FoiumeXFiii.  «  They  agree  with  us  in  the  opinion  which  we  have 

1_  formed,  that  the  Act  of  Parliament  makes  no  difference 

^^^*"       in  this  respect     We  think  that  the  matter  is  in  the 
Barber,      discretion  of  the  Master,  subject  to  be  reviewed  by  the 
Court ;  and  we  think,  that,  in  this  particular  instance, 
the  discretion  was  properly  exercised." 

Unthajik,  contra.  The  result  of  this  case  will  be 
important,  as,  if  the  plaintiff  establishes  his  right  to 
costs,  no  one  will  ever  advise  a  party  to  be  absent  from 
a  trial  where  he  might  give  evidence  to  confirm  that 
of  other  witnesses.  Undoubtedly  costs  are  to  be 
assessed  according  to  the  discretion  of  the  Court; 
this  is  the  effect  of  the  statute  of  Glaucfster,  1  stat 
6  Ed.  1.  c.  1.  s.  2.,  as  to  plaintiff's  costs;  and,  in  stat 
23  H,  8.  c.  15.  s.  1.,  giving  costs  to  defendants, 
''the  discretion  of  the  Judge  or  Judges"  is  expressly 
referred  to.  But  the  Courts  do  not,  in  the  exercise 
of  that  discretion,  award  costs  to  a  party  simply  for 
attending  to  his  own  business;  for  doing  on  his  own 
behalf  what  is  the  business  of  an  attorney.  His  attend- 
ance at  consultation  may  be  more  important  than  his 
presence  as  a  witness  in  Court;  yet  no  allowance  has 
ever  been  claimed  for  such  attendance.  Now  in  this 
case  nothing  appears  which  can  enable  the  Court  to 
say  that  the  plaintiff  did  not  remain  in  England,  and 
attend  the  trial,  as  a  party  managing  his  own  cause. 
As  to  the  materiality  of  the  testimony,  it  must  be 
admitted  that  the  Master's  judgment  must  decide. 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.,  in  this  term  {June  2d),  de- 
livered the  judgment  of  the  Court. 
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costs  in  this  case  was  proper.     No  doubt,  the  practice 


of  allowing  costs  to  the  successful  party  in  respect  of  Ho^'^Ea 
his  having  been  a  witness  for  himself  may  lead  to  incon-  Barber. 
venient  consequences;  but  we  do  not  think  we  can  lay 
down  a  rule  that  such  costs  can  never  be  allowed.  The 
party  is  now  by  law  admitted  as  a  witness ;  he  may  be  a 
material  and  necessary  witness;  and  his  attendance  may 
not  only  obtain  justice  for  himself,  but  may  lessen  the 
expence  which  would  otherwise  fall  upon  the  opposite 
party,  by  obviating  the  necessity  for  requiring  the  attend- 
ance of  other  witnesses,  or  for  issuing  a  commission  to 
examine  witnesses  abroad. 

The  reasonable  expences  to  which  the  plaintiff  is  put 
by  being  obliged  to  attend  and  be  examined  as  a  witness 
to  enforce  payment  of  a  just  demand,  or  to  seek  redress 
for  an  injury,  should  be  thrown  on  the  wrong  doer. 
Again,  if  an  unfounded  action  is  brought,  and  the  evi- 
ilence  of  the  party  improperly  sued  is  necessary  for  his 
defence,  he  is  not  indemnified  if  his  own  expences  as  a 
witness  are  not  allowed  to  him. 

Here  the  plaintiff,  the  captain  of  a  ship,  had  a  demand 
against  the  owner  for  wages ;  and  this  he  could  make  out 
only  by  his  own  evidence,  or  by  sending  out  a  commission 
to  a  distant  country.  Remaining  in  England  for  the 
purpose  of  being  examined  at  the  trial,  the  Master  has 
made  him  the  like  allowance  for  maintenance  from  the 
service  of  the  writ  till  the  day  of  trial  which  would 
have  been  made  to  a  third  person  as  a  witness  under 
sinular  circumstances.  Berry  v.  Pratt  (a)  and  other 
decisions  shew  that  to  a  third  person  so  remaining  in 

(a)  \  B,^C,  276. 

2  R  2 
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'- —  proper:  and,  the  Legislature  having   been   pleased  to 

V.  permit  the  parties  to  be  examined  in  their  own  behalf, 

^^^^^'       we  cannot  say  that  the  expence  of  the  successful  party 

who  has  been  so  necessarily  examined  should  not  &I1 

upon  the  party  who,  resisting  a  legal  demand,  or  making 

'  an   unlawful   one,  has  caused   this  necessity.     In   the 

somewhat  analogous   case   of  an   indictment   removed 

by  certiorari  where  the  defendant  is  liable  to  costs,  if 

the  prosecutor   be   a   material   witness  and   has  been 

examined,   it   has  been  usual   to  allow   his   expenses^ 

though   not   to   make   him   any  compensation  for  loss 

of  time. 

We  must  trust  to  the  intelligence  and  the  vigilance 

of  the  taxing  officers  to  detect  and  to  frustrate  attempts 

that  may  be   made  to  swell  costs  unnecessarily  under 

the  pretext  that  the  parties  were  material  and  necessary 

witnesses.     The  simple  fact  of  their  being  examined  as 

witnesses  must  by  no  means  be  considered  suflScient  to 

establish  a  claim  for  their  expenses  as  witnesses;  and, 

if  it  appears  that  their  attendance  was  unnecessary,  or 

that  they  attended  to  superintend  the  conduct  of  the 

cause,  the  claim  ought  to  be  rejected. 

In  the  present  case  the  plaintiff  seems  to  have  acted 

with  perfect  good  faith,  and  to  have  been  necessarily 

detained   in   England  that    he    might    be    a    witness. 

Therefore  this  rule  that  the  Master  should  review  his 

taxation  must  be  discharged. 

Rule  discharged  (a). 

(a)  See  Dotcde!!  v.  Australian  Royal  Mail  Company^  3  E,  ^  B,  9(W. 
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Amott  against  Holden.  julli'mh, 

DEBT   on    bond.     (Action   commenced  24ih  June  Declaration, on 
the  obligatory 
1851.)     ihe  first  count  stated  that  defendant,  on  part  only, upon 

9th  June  1828,  by  his  writing  obligatory  sealed  with  his  dated  in  1828 

seal   (profert),  acknowledged   himself  to  be  held  and  rMpectivcly. 

firmly  bound  to  the   plaintiff  in    300/.:    The  second  xbatX'  ^* 

count  alleged  that  defendant,  on  2d  June  1829,  by  his  ^f^^Son^did* 

certain  other  writing  obligatory.  &c.  (profert),  acknow-  no*  "ccrue 

ledged  himself  to  be  held  &c.   to  the  plaintiff  in  the  ye*"-  4.  That 

after  the 
making  of 
the  bonds,  and  before  the  commencement  of  the  action,  defendant  became  bankrupt,  and 
that  the  said  causes  of  action  accrued  before  such  bankruptcy.     Replication,  joining  ifsuo 
on  the  fourth  plea,  and.  to  the  third  plea,  that  the  said  causes  of  action  did  accrue  within 
twenty  years.     Issue  thereon. 

The  plaintiff  then  ( by  enrolment  on  the  record )  set  out  the  bonds  and  the  conditions. 
The  first  bond  stated  that  J,  Mather  and  defendant  bound  themselves,  and  each  of  them,  by 
himself,  his  heirs  &c.,  to  the  plaintiff  in  the  sum  of  300/.  The  condition  (after  reciting 
that  the  said  J,  M.  had  agreed  with  plaintiff  for  the  sale  to  him,  for  150/.,  of  an  annuity  of 
20L  to  be  paid  to  plaintiff,  his  executors  &c.,  during  the  joint  and  several  lives  of  plaintiff 
and  his  wife,  and  the  survivor ;  that  /.  M.  had  requested  defendant  to  join  in  and  execute 
the  bond,  which  he  had  agreed  to  do,  for  securing  the  regular  payment  of  the  annuity ; 
and  that  the  150/.  had  been  paid  to  /.  M,)  was  for  payment  of  the  annuity,  by  /.  M.  or 
defendant,  or  their  or  either  of  their  heirs  &c.,  some  or  one  of  them,  by  equal  half  yearly 
payments  on  &c.,  during  the  joint  and  several  lives  of  plaintiff  and  his  wife,  and  of  the 
survivor,  and  a  proportionate  part  in  case  of  the  survivor  dying  between  the  days  of  pay- 
roent.  The  second  bond  and  condition  were  similarly  framed  for  the  payment,  by  and  to 
the  same  parties,  of  an  annuity  of  10/.  The  plaintiff  then  suggested  that,  in  1851,  two 
and  a  half  years*  arrears  were  due  in  respect  of  each  annuity,  and  were  still  unpaid. 

At  the  trial,  it  appeared  that  the  defendant  had  become  bankrupt  in  1 836 ;  that  /.  M,  had 
paid  the  annuities  naif  yearly  down  to  1848,  but  never  till  after  the  day  of  payment  fixed  by 
the  condition,  so  that  there  had  been  breaches  of  the  condition  twenty  years  before  action, 
and  before  the  bankruptcy :  and  that  the  arrears  suggested  by  plaintiff  were  still  due. 
Plaintiff  had  not  attempted  to  proye  as  annuity  creditor  under  defendant*s  bankruptcy. 

Held,  that  a  new  cause  of  action  arose  upon  each  successive  breach  of  the  condition ;  that, 
on  the  record  as  it  stood,  plaintiff  was  entitled  to  prove,  at  the  trial,  breaches  within  twenty 
years ;  and  that,  on  such  proof,  he  was  entitled  to  a  yerdict  upon  the  issue  on  the  Statute 
of  Limitations. 

Held,  further,  by  Lord  Campbell  C.  J.  and  Erie  J.,  dissentiente  Wightman  J.,  that 
defendant's  liability  under  the  bonds  and  conditions  was  that  of  a  surety  only ;  that  /.  M. 
was  the  principal,  and  grantor  of  the  annuity :  that  plaintiff,  therefore,  could  not  have 
proved,  under  defendant's  bankruptcy,  in  respect  either  of  the  penalties,  or  of  the  breaches 
of  condition  committed  before  the  bankruptcy ;  and  that  consequently  the  matter  pleaded 
and  proved  was  no  bar  to  the  action. 
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VoiurKeXVjii.  sum  of  150/. :  Yet  defendant  had  not  paid  the  said  450i, 
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! though  often  requested. 

Amott  Third  plea:  That  the  causes  of  action  in  the  declara- 

HoLui.N.      jJqj^  mentioned  did  not,  nor  did  any  or  either  of  them, 

accrue  to  plaintiff  within  twenty  years  next  before  the 

commencement  of  this  suit. 

Fourth  plea:  That,  after  the  making  of  the  said 
several  writings  obligatory,  and  before  the  commence- 
ment of  this  suit,  viz.,  on  3d  September  1836,  defendant 
became  a  bankrupt  within  the  true  intent  and  meaning 
of  the  statutes  &c. ;  and  that  the  causes  of  action  in  the 
declaration  mentioned,  and  each  of  them,  accrued  to 
plaintiff  before  defendant  became  a  bankrupt 

Replication,  joining  issue  on  the  fourth  plea:  and,  to 
the  third  plea :  That  the  said  causes  of  action  did  accrue 
within  twenty  years  &c.  Issue  thereon.  The  plaintiff 
then  set  out  (by  enrolment  on  the  record)  the  bond  in 
the  first  count  and  its  condition  as  follows: 

Know  all  men  &c.,  that  we,  John  Mather^  of  &a, 
and  John  Holdeny  of  &c.,  are  held  and  firmly  bound  to 
George  Amott^  of  &c.,  in  the  sum  of  300/.,  of  lawful 
money  &c.,  to  be  paid  to  the  said  George  Amott  or  his 
certain  attorney,  executors,  administrators  or  assigns, 
for  which  payment  well  and  truly  to  be  made  we  bind 
ourselves  and  each  of  us,  by  himself,  our  and  each  of 
our  heirs,  executors  and  administrators,  firmly  by  these 
presents.     Sealed  &c.     Dated  9th  June  a.  d.  1828. 

Whereas  the  above  bounden  «/*.  M.  hath  agreed  with 
the  above  mentioned  G,  A,  for  the  sale  to  him,  the 
said  G.  A,j  of  one  annuity  or  clear  yearly  sum  of  20/. 
to  be  paid  to  the  said  G.  A.,  his  executors,  adminis- 
trators or  assigns,  during  the  joint  and  several  lives 
and   life  of  the  said  G.  A,  and  M.  II.  A.   his  wife. 
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and  during  the  life  of  the  survivor  of  thera,  at  or  for  Quun'M  BencJU 
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the  price  or  sum  of  150/.;   and  the  said  J.  M.  hath 

requested  the  said  J.  HoUen  to  join  in  and  execute  the 
above  written  bond  or  obligation,  which  the  said  J. 
Holden  hath  consented  and  agreed  to  do,  for  securing  of 
the  due  and  regular  payment  of  the  said  annuity :  and 
whereas  the  said  G.  A.  hath  duly  paid  to  the  said  •71  M. 
the  said  sum  of  150/.,  in  good  and  lawful  money  of 
Great  Britain^  in  full,  for  the  purchase  of  the  said 
annuity  or  yearly  sum  of  20/.,  which  he  the  said  J,  M. 
doth  hereby  admit  and  acknowledge.  Now  the  condi- 
tion of  the  above  written  obligation  is  such  that,  if  either 
the  said  J,  M,  or  the  said  J,  Holden^  or  their  or  either 
of  their  heirs,  executors  or  administrators,  some  or  one 
of  them,  do  and  shall  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  G.A.^  his  executors,  administrators  or 
assigns,  or  as  he  or  his  executors,  administrators  or 
assigns  shall  direct  or  appoint,  during  the  natural  and 
several  lives  and  life  of  the  said  G.  A.  and  M,  H.  A,  his 
wife,  and  during  the  life  of  the  survivor  of  them,  one 
annuity  or  clear  yearly  sum  of  20/.,  of  lawful  money 
current  in  Crreat  Britain^  by  two  even  and  equal  half 
yearly  payments,  on  the  9th  day  of  December  and  the 
9th  day  of  June  in  every  year,  without  any  deduction  or 
abatement  whatsoever;  and  if  the  said  G.  A.  and  M. 
H.  A.i  or  whichever  of  the  two  shall  or  may  survive  the 
other,  and  (a)  shall  afterwards  depart  this  life  between 
any  of  the  half  yearly  days  whereon  the  said  annuity  is 
made  payable,  then  if  either  the  said  J,  M,  or  the  said 
•7.  Holden,  or  their  or  either  of  their  heirs,  executors, 
administrators  or  assigns,  some  or  one  of  them,  do  and 

(ri)  Sic.    Apparently  the  "  and "  should  be  omitted. 


596  Q.   B.   TRINITY  TERM. 

Voiumexvin,  shall  Well  and  truly  pay  unto  the  executors  or  adminb- 

^^^'^'        trators  of  the  said  G.  A.^  or  the  person  legally  author- 

Amott       j2ed  to  receive  the  same,  a  proportionate  part  of  such 

HoLUEN.      annuity  or  yearly  sum  of  20/.,  according  to   the  time 

which  the  survivor  of  them,  the  said  G.  A.  and  Af.  //.  A. 

his  wife,  may  happen  to  live  after  the  then  last  yearly 

payment  shall  have  become  due,  without  any  deduction 

or  abatement,  then  the  above  written  bond  or  obligation 

shall  be  void,  otherwise  the  same  shall  remain  in  full 

force  and  eflfect." 

The  plaintiflF  then  suggested  that,  on  9th  June  1851, 
50/.,  being  the  arrears  of  the  said  annuity  from  9lh 
December  1848,  was  due  to  the  plaintiff,  and  that 
neither  the  said  J,  M,  nor  the  defendant  would  pay  the 
same. 

The  record  then  set  out  the  bond  in  the  second  count* 
and  its  condition,  which  were  similar  to  those  in  the 
first,  except  that  the  penalty  was  150/.,  and  the  annuity 
was  10/.,  to  be  paid  half  yearly,  on  22d  December  and 
22d  June, 

The  plaintiff  then  suggested  that,  on  22d  June  1851, 
25/.,  being  the  arrears  of  the  last  mentioned  annuity 
from  22d  December  1848,  was  due  to  the  plaintiff,  and 
that  neither  the  said  J.  M.  nor  the  defendant  would  pay 
the  same. 

On  the  trial,  before  Lonl  Campbell  C.  J.,  at  the 
London  sittings  after  last  Hilary  Term,  it  appeared  that 
the  defendant  had  become  bankrupt  in  1836;  that 
Mather  had,  from  time  to  time,  made  the  half  yearly 
payments  of  the  annuities  to  the  plaintiff  down  to  1848, 
but  that  none  of  those  payments  had  been  made  till 
after  the  day  appointed  in  the  condition,  so  that  several 
breaches  of  the  condition  had,  in  fact,  taken  place  more 


XV.  VICTORIA.  597 

than  twenty  years   before  the   action,  and  before  tbe    Queetrt  Bench. 
defendant's  bankruptcy.    The  plaintiff  had  not  attempted         ^^^^' 
to  prove  any  claim  against  the  defendant,  in  respect  of       Amott 
the  annuities,   under   the  commission   of  bankruptcy.      Holdkn. 
The  arrears  suggested  by  the  plaintiff  were  proved  to 
be  still  due.    A  verdict  was  found  for  the  plaintiff,  leave 
being  reserved  to  move  to  enter  a  verdict  for  the  defend- 
ant on  the  third  and  fourth  pleas.     Knotcles,  in   last 
Easter  Term,  obtained  a  rule  nisi  accordingly.     In  this 
Term  (a), 

Montagu  Chambers,  Bramwett  and  Tampsan  Chitty 
shewed  cause  (a).  First,  as  to  the  plea  of  bankruptcy. 
The  plaintiff's  claim  against  the  defendant  is  not  one 
which  was  capable  of  proof  in  the  Bankruptcy  Court ; 
and  therefore  the  defendant's  bankruptcy  and  cer- 
tificate are  no  bar  to  the  action.  In  both  bonds 
Mather  is  the  principal,  and  the  defendant  is  only  a 
surety;  and  the  annuity,  under  either  bond,  is  payable 
during  the  lives  of  the  plaintiff  and  his  wife,  and  the 
life  of  the  survivor:  many  contingencies,  therefore,  must 
have  occurred  before  the  defendant's  liability  under  the 
bonds  assumed  the  shape  of  a  definite  claim  against  him 
by  the  plaintiff,  so  as  to  be  capable  of  valuation  and 
proof  according  to  the  Bankruptcy  law.  [Lord  Campbell 
C.  J.  The  plaintiff's  claim  against  Mather,  under  the 
bonds,  also  depended  upon  certain  contingencies.]  That 
is  so;  but  his  claim  against  the  defendant  was  subject  to 
an  additional  contingency,  that  of  default  by  the  prin- 
cipal.    Until  that  was  clearly  shewn,  the  plaintiff  would 

(a)  June  12th.  Before  Lord  Campbell  C.  J.,  }Vtghtman  and  Erie  3s. 
Crompton  J.,  having  been  counsel  in  tbe  cause,  took  no  part  in  tho 
discussion. 
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^^^^'  sioner  in  Bankruptcy  had  no  power  to  order  inquiries 
Amott  to  be  made  as  to  that.  Thompson  v.  Thompson  (a)  is 
HoLDEN.  directly  in  point  The  Overseers  of  Si.  Martin  v. 
Warren  (i)  and  Goddard  v.  Vanderheyden  (c)  are  also 
authorities  in  favour  of  the  plaintiff.  [Lord  Campbell  C.  J. 
May  not  Mather  and  the  defendant  be  considered  as  joint 
grantors  of  the  annuity?]  Even  on  that  suppoeition 
the  Court  of  Bankruptcy  would  probably  not  allow 
the  plaintiff  to  prove  a  claim  against  one  only. 
[fViffhtman  J.  I  think  it  would,  if  Mather  and  the 
defendant  had  granted  jointly  and  severally.]  The 
bonds  here  do  not  constitute  the  grant  of  the  annuity : 
they  recite  the  grant;  but  they  operate  only  as  a  colla- 
teral security  for  payment,  Mather  being  the  principal 
in  that  security,  and  the  defendant  his  surety.  \^Wighi- 
man  J.  Either  is  surety  for  the  other.  According  to 
your  argument  the  plaintiff  could  not  prove  his  claim 
upon  the  bonds  against  Mather.^  Not  upon  the  bonds; 
but  he  could,  under  stat.  6  G.  4.  <?.  16.  s.  54.,  prove 
against  him  as  grantor  of  the  annuity.  It  will  probably 
be  contended  that,  even  if  the  plaintiff  could  not  have 
proved  a  debt  from  the  defendant  in  respect  of  the 
annuity,  yet  he  might  have  proved  a  debt  against 
him  in  respect  of  the  penalty  in  the  bond,  which  had 
been  forfeited  before  the  bankruptcy.  But  it  is  not 
'  always  true  that  a  claim  in  respect  of  a  penalty  on  a 
bond  forfeited  before  the  bankruptcy  of  the  obligor 
can  be  proved  against  him  under  the  commission.  It 
can  be  proved  only  where  the  payment  or  other  benefit 
to  the  obligee  which  is  secured  to  him  by  the  obligor  is 

(a)  2  New  Co.  1G8.  (6)  1  B.  $-  Aid,  491. 

(c)  3  H'iU,  262. 


XV.  VICTORIA.  599 

capable  of  valuation ;   Young  v.  Taylor  {a).     In  the  pre-  Queen'a  Bench. 


1862. 


sent  case,  the  defendant  being  bound  to  pay  only  after 

total  default  by  the  principal,  the  plaintiflF  had  no  claim        Amott 

against  the  defendant,  at  the  time  of  the  bankruptcy,      Holuen. 

which  was  capable  of  valuation.   The  decision  in  Perkins 

V.  Kempland  {b\  which  will  probably  be  relied  on  by 

the  other  side,  is  explainable  on  this  principle ;  for  there 

it  appeared  that  the  defendant,  the  obligor,  had  executed 

the  annuity  bond,  not  as  a  surety,  but  as  a  principal ; 

so  that  the  nature  and  amount  of  the  plaintiff's  claim    , 

against  him  became  definite  and  calculable  immediately 

upon  forfeiture  of  the  bond.      The  Skinner^  Company  v. 

Jones  (c)  will  also  be  relied  on.     But  in  that  case  there 

was  no  grant  of  an  annuity  independent  of  the  condition 

of  the  bond ;  and  the  payment  secured  was  payment  of 

a  sum  certain,  and  not,  as  in  the  present  case,  payment 

of  an  amount  depending  upon  the  duration  of  a  life. 

Next,  as  to  the  Statute  of  Limitations.  There  was, 
no  doubt,  a  breach  of  the  condition  more  than  twenty 
years  before  the  action ;  but  that  is  not  the  breach  upon 
which  the  plaintiff  seeks  to  recover.  He  might  waive 
the  first  and  other  subsequent  breaches,  and  declare  for 
breaches  committed  within  twenty  years;  Sanders  v. 
Coward  (d)  I  and,  having  declared  generally  upon  the 
bond,  and  having,  in  his  replication  to  the  plea  of  the 
Statute  of  Limitations,  suggested  breaches  committed 
within  twenty  years,  and  having  given  evidence  of  those 
breaches  at  the  trial,  he  must  be  considered  to  have 
declared  upon  those  breaches ;   Tuchey  v.  Hawkins  (e). 

(a)  a  Taunt.  315.   Taylor  v,  Voung  (judgment  affirmed  on  Error),  3  B. 
§•  Aid.  521. 

(6)  2  ir.  BL  1106.  (c)  3  New  Ca.  481. 

(c/)  15  Af.  $•  W.  48.  56.  (e)  4  Com,  B.  655. 
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VotumeXViiL  \Wightman  J.     The  obligee   must   be    taken    to   have 
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waived  the  previous  breaches  by  accepting  subsequent 
^'t?"  payments.]  He  has  chosen  not  to  avail  himself  of  the 
HoLDEN.  penalty  of  the  bond  in  respect  of  any  previous  de&uhs 
in  payment ;  and  therefore  the  condition  of  the  bond 
is  still  in  force  as  regards  the  non-payments  in  respect 
of  which  he  claims;  Blair  v.  Ormondia), 

Knowles,  J.  Henderson  and  MQward,  contra.  First, 
the  question  as  to  the  Statute  of  Limitations  depends, 
not  upon  the  general  law  of  pleading  on  this  point,  but 
upon  the  particular  form  of  the  record  in  the  present  case. 
In  Sanders  v.  Coward  (J))  and  Blair  v.  Ormand{a)  the 
condition  of  th6  bond  appeared  on  the  pleadings  before 
the  plea  of  the  Statute  of  Limitations  was  pleaded.  In 
the  present  case  that  plea  is  directed  against  the  obli- 
gatory part  of  the  bond  only,  and  is  clearly  a  good 
plea  as  to  that,  the  breach  having  occiured  more  than 
twenty  years  ago.  The  plea  states  that  the  causes  of 
action  in  the  declaration  mentioned  occurred  more  than 
twenty  years  ago;  and  the  replication  states  that  they 
did  not  Upon  this  issue  the  defendant  is  entitled  to 
a  verdict.  Tuckey  v.  Hawkins  (c)  is  distinguishable.  In 
that  case  there  was  only  one  breach  of  the  condition 
which  the  plaintiff  could  declare  upon,  and  that  breach 
was  within  twenty  years  of  the  action.  Here  there  are 
several  breaches,  and  a  forfeiture,  more  than  twenty 
years  ago,  which  would  satisfy  the  declaration.  The 
declaration  is,  therefore,  prima  facie,  upon  one  of  these ; 
and  the  plaintiff,  if  he  intended  to  rely  on  later  breaches, 
ought  to  have  new  assigned. 

(a)  \1  Q.B.  423.  (6)  15  M,  ^  IK  48. 

(f )  4  Com.  B.  G65, 


Amott 
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Next,  as 'to  the  plea  of  bankruptcy.  It  is  no  doubt  Queen'M  Bench, 
true  that  a  claim  in  respect  of  a  debt  payable  upon 
a  contingency  cannot  always  be  proved  under  the  com- 
mission :  but  the  claim  here  does  admit  of  proof.  A 
debt  is  not  necessarily  incapable  of  valuation  because  it 
arises  upon  a  contingency  which  has  not  yet  happened. 
In  TTie  Overseers  of  St  Martin  v.  Warren  (a)  the  claim^ 
as  Lord  Ellenborough  observed,  was  both  contingent  and, 
from  its  nature,  incapable  of  valuation ;  but  he  mentions 
the  very  case  of  an  annuity  as  a  claim  which,  although 
contingent,  was  recognized  by  the  Courts  as  admitting 
of  proof.  In  Young  v.  Taylor  {b)  the  claim  was  for 
unliquidated  damages,  and  not  for  a  sum  certain.  In 
In  re  Willis{c)  it  was  held  that  a  guarantee  for  a  sum 
certain,  even  though  the  claim  did  not  arise  till  after 
the  bankruptcy  of  the  guarantizor,  was  proveable.  But 
in  fact  the  defendant  here  is  as  much  a  principal  in 
the  bonds  as  Mather ;  and  the  plaintiff  might  proceed 
against  either  without  noticing  the  other.  If  these  had 
been  only  covenants,  instead  of  bonds  with  a  condition, 
the  defendant  would  be  equally  liable  with  Mather  in 
an  action  of  debt;  Addison  v.  Gibson {d),  Caldwell  v. 
Beche(e).  [Lord  Campbell  C.  J.  The  plaintiff  might 
proceed  against  either  the  defendant  or  Mather  in  an 
action:  but  it  does  not  follow  that  he  could  prove 
against  either  under  a  commission  of  bankruptcy.]  He 
could  prove  against  either,  if  both  are  principals.  If 
Mather  had  become  bankrupt,  the  plaintiff  clearly 
could  have   proceeded  against  him   under  the   bond: 

(a)  1  /?.  fr  AU.  491. 

(6)  8  J^uHt.  315.   Taylor  ▼.  Vounp  (judgment  affirmed  on  Error),  3  B. 
^  Ald.52\. 

(c)  4  Exch,  530.     Sec  Thompson  v.  Whathy,  16  Q   i?.  189. 

(rf)  10  Q.  B,  106.  (e)  2  Exeh,  318. 
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VohtmeXViiL  and  the  bond  puts  both  Mather  and  the  defendant  in 

1852 
*        the  same  position.     [Lord  Campbell  C.  J.     In  the  re- 


Aworr  citals,  the  defendant  appears  to  be  in  the  position  of  a 
HoLDF.N.  surety.]  The  condition  cannot  be  controlled  by  the 
recitals:  and  in  the  condition  both  are  made  equally 
liable.  But,  even  assuming  the  defendant  to  be  a 
surety  only,  the  plaintiff  could  have  proved  against  him. 
It  has  been  argued  that,  in  order  to  enable  the  creditor 
to  prove  against  the  surety,  it  would  be  necessary  to 
shew  that  the  principal  could  not  pay;  and  that  the 
Commissioners  would  not  allow  a  proof  dependent  upon 
such  shewing,  and  have  no  discretion  to  order  inquiry 
to  be  made  to  that  effect.  But  that  is  not  so ;  where 
the  rights  of  creditors  are  in  question,  the  Commis- 
sioners would  order  such  inquiries,  and  allow  proof 
against  the  surety  iF  it  appeared  that  the  principal  was 
not  solvent  [Lord  Campbell  C.  J.  You  arc  aligning 
against  Thompson  v.  Thompson  (a).  The  claim  against 
the  surety  there  was  as  capable  of  valuation  as  the  claim 
against  the  defendant  here;  but  the  Court  held  that 
the  Commissioner  was  right  in  not  allowing  it  to  be 
proved.]  The  defendant's  engagement  there  was  purely 
collateral,  and  his  liability  would  not  be  contemporaneous 
with  that  of  the  principal,  as  the  present  defendant's 
would  be  with  that  of  Mather.  In  Thompson  v.  Thomp* 
son  (a),  if  the  surety  had  paid  before  the  principal  had 
made  default,  he  would  have  paid  what  he  never  owed ; 
that  would  not  be  so  here.  In  Thompsim  v.  Thompson  (a), 
moreover,  the  debt  accrued  after  the  bankruptcy ;  in  the 
present  case  default  had  been  made  by  Mather  before 
the  bankruptcy ;  and  a  debt  accrued  upon  the  default  of 

(a)  2  New  Ca.  168. 
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either  Mather  or  Holderiy  and  one  which  there  was  no  Que^nU  Bench, 
difficuhy  in  valuing.  ^ 

Further,  the  penalty  of  the  bond  became  an  absolute  Amott 
debt  upon  the  forfeiture  of  the  bond  caused  by  the  first  Hoi.den. 
breach,  which  took  place  before  the  bankruptcy.  The 
claim  in  respect  of  that  penalty  was  clearly  capable  of 
proof:  and  the  annuity  itself  might,  for  the  purposes 
of  such  proof,  be  valued.  Perkins  v.  Kempland{a\  The 
Skinners^  Company  v.  Jones  {h)  and  Wyllie  v.  Wilkes  (c) 
are  in  point  Ex  parte  Granger  {d)  is  also  in  favour 
of  the  defendant,  as  far  as  it  relates  to  proof  under 
the  bond ;  and  the  judgments  in  Winter  v.  Mouseley  {e) 
shew  that,  where  a  bond  is  forfeited  before  the  bank- 
ruptcy of  the  obligor,  the  obligee  may  prove  upon  it 
under  a  commission. 

Lord  Campbell  C.  J.  With  respect  to  the  question 
upon  the  Statute  of  Limitations,  after  hearing  all  that 
could  be  urged  on  either  side,  I  entertain  no  doubt 
whatever.  It  is  admitted  that,  since  Sanders  v.  Coward  {g) 
and  Blair  v.  Ormond  (A),  where  a  bond  is  conditioned 
for  the  performance  of  a  series  of  acts  at  stated  times, 
though  there  may  have  been  a  forfeiture  by  reason  of 
the  nonperformance  of  the  first  act  in  that  series,  yet,  if 
default  be  made  in  the  performance  of  subsequent  acts, 
a  new  cause  of  action  arises  upon  each  default,  and  the 
statute  runs  from  that  The  obligee,  therefore,  is  not 
prevented  by  the  statute  from  suing  in  respect  of 
breaches  committed  more  than  twenty  years  after  the 

(a)  2  W.  Bl.  1106.  (6)  3  New  Ca,  481. 

(c)   2  Doug,  512.  (rf)  10  Ven.  349. 

(e)   2  B.  ^  Aid  802.  ig)  15  Af.  ^  W.  48. 

(A)  M  Q  B.  423. 
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ybiumeXvriT,  first  breach,  if  he  has  chosen   to  waive   the  previous 

_^^^: breaches.      If  the  statute  could   have   that   effect,  the 

Amott  obligor  of  an  annuity  bond  would  be  discharged  after 
II01.DEN.  hg  hn^j  paid  the  annuity  for  twenty  years,  if  he  had 
paid  it  a  day  too  late  on  each  occasion.  Reliance  is 
placed  on  the  form  of  the  record :  and'  it  is  contended 
that,  as  it  is  here  drawn  up,  the  plaintiff  cannot  avail 
himself  of  breaches  committed  more  than  twenty  years 
after  the  first  breach.  I  do  not,  however,  think 
that  the  record,  as  it  stands,  is  any  bar  to  such  a 
course.  The  declaration  is  upon  the  bond,  simply,  and 
goes  for  the  penalty.  The  plea  states  that  the  causes  of 
action  in  the  declaration  mentioned  did  not  arise  within 
twenty  years  before  the  suit  The  replication  says  that 
they  did.  The  onus  of  proof  lies  upon  the  plaintiff:  and 
he  then  brings  forward  the  condition  of  the  bond,  as 
evidence  of  the  nature  of  the  contract,  secured  by  that 
bond,  between  the  plaintiff  and  the  defendant,  and  shews 
breaches  of  that  contract  within  twenty  years.  We 
must  therefore  consider  Chose  breaches  to  be  the  causes 
of  action  mentioned  in  the  declaration.  It  was  contended, 
however,  that,  inasmuch  as  a  previous  breach,  more  than 
twenty  years  back,  had  been  proved,  that  breach  must 
be  assumed  to  be  the  cause  of  action  declared  upon.  I 
think  that  is  not  so;  and  therefore  that  it  was  not 
necessary  for  the  plaintiff  to  new  assign.  Tuckey  v. 
Hawkins  (a)  is  a  direct  authority  upon  this  point  It 
was  argued  that  in  that  case  there  was  only  one  breach. 
That  fact,  however,  did  not  enter  into  the  grounds  of 
the  decision.  The  question  raised  was,  whether  the 
plaintiff,  having  declared  upon  the  bond  alone,  could, 

(a)  4  Com,  B.  655. 
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upon  the  Statute  of  Limitations  being  pleaded,  avail  Queen^s  Bench, 

1852 
himself  of  the  condition  to  shew  breaches  within  twenty   [__ 

years :  and  the  Court  held  that  he  could.     I  cannot  see       Amott 

any  substantial  distinction  between  that  part  of  the  case      Holden. 

and  the  present.     The  plea  of  the  Statute  of  Limitations, 

therefore,  is  no  bar  to  the  present  action.     With  respect 

to  the  point  arising  upon  the  plea  of  bankruptcy,  the 

Court  will  take  time  to  consider  its  judgment. 

WiGHTMAN  J.  The  condition  of  the  bond  appears 
on  the  record ;  and,  for  the  defendant  to  succeed  upon 
the  plea  of  the  Statute  of  Limitations,  it  must  have  been 
shewn,  according  to  Sanders  v.  Coward  (a)y  that  no 
breach  of  that  condition  took  place  within  twenty  years ; 
inasmuch  as  every  breach  creates  a  fresh  cause  of  action. 
The  evidence  brought  forward  at  the  trial  explained 
what  were  the  causes  of  action  upon  which  the  plaintiff 
declared,  and  shewed  that  they  did  accrue  within 
twenty  years.  The  defendant,  therefore,  failed  upon  this 
issue. 

Erlr  J.  Sanders  v.  Coward  {a)  shews  that  the 
plaintiff  here  was  at  liberty  to  waive  the  breaches  com- 
mitted twenty  years  ago,  and  rely  upon  subsequent 
breaches  committed  within  that  period  :  and  I  agree 
with  the  rest  of  the  Court  that  the  form  of  the  pleadings 
here  does  not  prevent  the   plaintiff  from  taking  that 

course. 

Cur,  adv.  vult 

Their  Lordships,  in  this  term,  (^June  12th),  not 
agreeing  in  opinion,  delivered  their  judgments  seriatim. 

(a)  15  M.  ^  W.  48. 
VOL.   XVIII.    N.    S.  2    8 
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VoiMmeXFiii.      Erle  J.     In  tbis  case  the  question  is  raised,  whether 
^""^       the  grantee  of  an  annuity  secured   by  the  joint  and 

Amott       several  bond  of  tbc  grantor  and  a  surety  can,  under  the 
HoLOEK.       bankruptcy  of  the  surety,  prove  for   the  value  of  the 

ErUJ  annuity.  In  1828  an  annuity  of  20/.,  payable  half 
yearly,  was  granted  by  Matfier.  The  defendant,  Holden, 
joined  him  in  a  bond,  which,  reciting  this  grant  and  his 
consent  to  be  surety,  was  conditioned  to  be  void  if  either 
grantor  or  surety  should  pay  at  the  proper  days.  The 
annuity  was  paid  by  Mather  half  yearly,  but  never  at 
the  proper  day ;  so  that  the  bond  had  become  forfeited 
before  the  bankruptcy. 

Holden  became  bankrupt  in  1836.  It  is  not  stated, 
nor  is  it  material  to  enquire,  whether  there  was  an  arrear 
at  the  time  of  the  bankruptcy ;  because  the  annuity  was 
afterwards  paid  from  time  to  time  by  Mather  down  to 
1848.  The  present  action  is  brought  for  the  arrear  left 
unpaid  after  that  time. 

The  law  is  clear,  that  the  liability  of  the  surety  for 
the  grantor  of  an  annuity  is  not  a  debt  payable  upon  a 
contingency,  provcable  under  the  bankruptcy  of  the 
surety  by  virtue  of  sect.  164  of  the  Bankrupt  Law 
Consolidation  Act,  12  &  13  Vict.  c.  106.  Ex  parte 
Thompson  {a)  and  Thompson  v.  Thompson  (ft)  are  ex- 
press on  the  point ;  the  impossibility  of  calculating  the 
solvency  of  grantors  of  annuities  being  there  relied 
upon.  I  would  also  refer  to  the  elaborate  and  able 
judgments  of  Messrs.  Merivale,  Fonblanque  and  Holrojfd 
upon  the  question  of  proving  upon  an  indemnity  bond, 
in  jEx  parte  Marshall (c\  in  support  of  the  same  view. 
It  is  there  shewn  that  the  power  of  proving  for  future 

(a)  2  Dtacan  ^  Chitty,  126.  (6)  2  Nno  Co.  168. 

(0  1  Mont,  ^  itfyr.  1 18.     See  Ex  pnrtt  Mankaii,  MomU  ^  BUgk,  242. 
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contingent  debts  is  created  by  statute,  and  has  been  Qtieen*$  Bnek,- 

.              .  .              •                   1852 
gradually  introduced  by  successive  provisions,  which  are  ' 

now  embodied  in  sects.  1 73—177  of  The  Bankrupt  Law       ^^^ 
Consolidation  Act.     If  the  whole  of  these  are  taken      Holdek. 
together,  it  would  appear  that  certain  debts  payable       jj^  j, 
upon  contingency  are  specifically  provided  for  in  the 
sections  preceding  the  general  enactment  insect.  177; 
and  among  those  so  specifically  provided  for  are  an- 
nuities, in  respect  of  which,  upon  the  bankruptcy  of  the 
grantor,    proof  must   be   made   in   the   required  form 
before  resort  can  be  had  to  the  surety,  whose  liability 
is  deferred ;  and,  as  no  provision  is  made  for  proof  on 
the  bankruptcy  of  the  surely,  the  grantor  being  solvent, 
it  may  be  presumed,  both  from  the  silence  of  the  Legis- 
lature and  the  nature  of  the  liability,  that  no  power  for 
such  proof  was  intended  to  be  given. 

But,  although  this  might  be  true  where  the  surety 
contracted  expressly  to  pay  on  default  of  the  grantor, 
the  defendant  contended  that  the  form  of  the  present 
bond  created  a  simultaneous,  instead  of  a  successive, 
liability;  and  that  the  grantee  might  have  treated  either 
obligor,  at  his  option,  as  the  grantor,  and  so  might  have 
proved  against  the  defendant,  Holden,  as  the  grantor  of 
the  annuity.  I  am,  however,  of  opinion  that  this  ground 
cannot  be  maintained.  The  bond. shews  that  the  an- 
nuity had  been  already  granted,  and  the  relation  of 
grantor  and  grantee  created.  The  bond  is  an  instru- 
ment beyond  the  grant,  with  the  additional  security  of 
the  defendant.  The  two  are  jointly  bound ;  but  the  one 
is  described  as  grantor,  the  other  as  surety.  Whatever 
might  be  the  effect  of  the  present  form  of  bond  in 
respect  of  pleading,  in  bankruptcy,  where  the  true  sub- 
2  8  2 
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VoiHmeXVin.  stancc  is  ascertained  without  pleading,  the  present  form 
*^  creates  the  same  liability  as  the  form  in   Thompson  v. 

A>u>TT        Thompson  (a).     If  the  grantor  pays,  the  surety  is  free :  if 
HoLDKN.       i^Q  makes  defauh,  the  surety  is  liable.    It  would  have  been 
AV/c  J.       inconvenient  to  allow  the  plaintiff  to  prove  against  the 
surety,  in  1836,  the  entire  value  of  an  annuity  which 
hits  been  paid  by  the  principal  for  twelve  years  after, 
and  may  be  paid  in  future  by  him ;  and  the  plaintiff 
could  not  have  alleged  with  truth  that  the  defendant 
had  granted   an  annuity.     Where   the  defendant   was 
surety  for  the  grantor,  and  had  joined  the  grantor  in  a 
Avarrant  of  attorney  to  secure  the  annuity,  on  which 
judgment  had  been  entered  up  before  default,  and  after- 
wards the  grantor  made  default,  it  was  held  that  the 
grantee   could   not  prove   for   the   annuity  under  the 
bankruptcy  of  the  surety,  and,   though    there    was   a 
judgment  to  secure  the  annuity,  the  plaintiff  was  not 
an  annuity  creditor  of  the  surety;   Johnson  v.  Camp- 
ton  {h).     So  also,  where  the  grantor  and  surety  coven- 
anted   jointly  and  severally  for   the    payment   of  the 
annuity,  it  was  held  that  the  grantee  could  not  prove 
under  the  bankruptcy  of  the  surety ;  the  absolute  co- 
venant in  one  part  of  the  deed  was  controlled  by  other 
parts,  shewing  that  the  covenantor  stood  in  the  relation 
of  surety ;  Ex  parte  Marks  (c). 

The  defendant  further  contended  that,  as  the  bond 
had  been  forfeited  by  the  omission  to  pay  at  the  day, 
the  penalty  had  become  a  legal  debt,  and  so  the  plaintiff 
nnght  have  proved  for  the  value  of  the  annuity  within 
the  amount  of  the  bond,  according  to  Ex  parte  Thistle- 

{a)  2  AVtt'  C«    1G8.  (6)  4  Sim.  37. 

(c)  3  A/on/.  ^  Ayrton,  621. 
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xcood  (a),  Perkins  v.  Kempland  {b)  and  other  cases  cited  Qw«»'«  Bench, 

in  Ex  parte  Marks  (c):   but,  as  is   there  observed  by ::: — 

the  Chief  Judge  (cf),  "  These  were  all  cases  of  bankrupt       ^*i°" 
grantors;  and  there  is  no  instance  that  I  can  find  of     I^o^dkn. 
the   grantee  having  ever   been   admitted  to  prove  the       Erie  J. 
value  of  an  annuity  against  the  estate  of  a  bankrupt's  (c) 
surety,  even  upon  a  bond  forfeited." 

I  would  further  observe,  that  it  would  be  contrary  to 
the  system  of  bankruptcy  to  allow  proof  for  the  penalty 
in  all  cases  of  bonds  for  the  performance  of  promises 
when  there  has  been  a  nominal  breach  but  nothing  due, 
and  to  make  the  assignees  liable  indefinitely  to  a  claim 
for  a  dividend  in  case  of  a  future  breach.  It  would 
have  been  unjust  to  the  creditors  of  Holden,  in  1836,  to 
have  retained  a  dividend  for  the  penalty  of  the  bond, 
out  of  which  a  dividend  from  time  to  time  might  be 
paid  proportionate  to  an  instalment,  or  part  of  an  instal- 
ment, left  in  arrear  by  Mather ;  and  inconvenient  to  the 
assignees  to  require  the  accounts  to  be  unsettled  during 
the  lives  for  which  the  annuity  was  granted.  I  am  thus 
of  opinion  that  the  plaintiff  could  not  have  proved  for 
the  penalty  of  the  bond  under  the  bankruptcy  of  Holderiy 
so  that  the  defence  under  the  plea  of  bankruptcy  fails. 

WiGHTMAN  J.     I  feel  great  distrust  in  the  opinion     nyhtmuHJ. 
I  have  formed  in  this  case,  in  consequence  of  its  differ- 
ing from  those  of  my  Lord  Chief  Justice  and  my  brother 
Erie;  but,  such  as  it  is,  I  have  not  formed  it  without 
deliberate  consideration. 

This  was  an  action  of  debt  on  a  joint  and  several  bond 

(a)  19  Ves.  236.  (6)  2  Jr.  Black.  1 106. 

(c)  3  Mont.  §•  Ajfr.  521.  (if)  P.  532. 

(e)  Sit.  Probably  a  misprint  for  "bankrupt."  " 
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VcinmeXFiii.  by  the  defendant  and  one  Mather  to  the  plaintiff.     The 

1__  declaration  stated  the  obligatory  part  of  the  bond  merely, 

^^'^  and  did  not  shew  the  condition.  The  defendant  pleaded 
HoLDEN.  a  plea  of  bankruptcy,  which  was  found  against  him ;  and 
nightman  J.  ^^®  questiou  is,  whether,  at  the  time  of  the  bankruptcy, 
the  obligee  of  the  bond  could  be  admitted  a  creditor, 
and  had  a  proveable  debt  under  the  commission  as  an 
annuity  creditor,  under  sect.  54  of  stat  6  Cr.  4.  c  16., 
the  statute  in  force  at  the  time  of  the  bankruptcy. 

The  condition  of  the  bond  recited  that  Mat/ter  had 
agreed  with  the  plaintiff  for  the  sale  to  him  of  an  annuity 
of  20/.,  for  the  joint  and  several  lives  of  himself  and 
his  wife,  and  the  survivor,  for  the  sum  of  150/.,  and  that 
Mather  had  requested  the  defendant  to  join  in  and 
execute  the  bond,  which  he  had  consented  to  do^  for 
securing  the  due  and  regular  payment  of  the  annuity ; 
and  that  Amott  had  paid  the  150/.  purchase  money  to 
Mather.  It  was  then  conditioned  for  the  bond  being 
void  if  either  Mather  or  the  defendant  paid  the  annuity 
half  yearly,  at  specified  days.  It  does  not  appear  that 
there  was  any  other  grant  of,  or  security  for,  the  annuity 
than  the  bond,  which  appears  to  have  been  executed  in 
the  year  1828. 

The  defendant  became  bankrupt  in  1836:  and  at  that 
time  the  bond  had  been  forfeited  by  omission  to  pay  the 
annuity  exactly  at  the  specified  days ;  but  there  were 
very  trifling,  or  no,  arrears:  and  it  appears  that  the 
annuity  was  paid  by  Mather  down  to  the  year  1848: 
and  no  attempt  was  made  by  the  plaintiff  to  be  admitted 
to  prove  under  the  commission  against  the  defendant 
as  an  annuity  creditor  under  stat.  6  G.  4.  c.  16.  s,  54. 

It  was  contended,  for  the  plaintiff,  that  the  defendant's 
bankruptcy  and  certificate  were  no  bar  to  the  action,  as 
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he  could  not  have  come  in  as  an  annuity  creditor  ander  Queen's  Bauh. 
the  commission,  the  defendant  being  a  surety  merely ;  *    * 

and  several  cases  were  cited  in  which  it  has  been  decided       Amott 
that  the  contingent  liability  of  a  surety  could  not  be  the     Holden. 
subject  of  proof  under  a  commission  against  him.     This    ^gj^ffi^am  J. 
was  hardly  disputed ;  but  it  was  alleged,  on  the  other 
side,  that  the  defendant  was  not  a  surety,  but  a  principal ; 
that  his  liability  was  not  collateral,  but  direct;  and  that 
the  grantee  of  the  annuity  had  precisely  the  same  legal 
rights  against  him  upon  the  bond  as  he  had  against 
Mather.     In   the  cases  of   Thompson  v.  T]iompson{a)i 
Ex  parte  Thompson  (b)  and  Johnson  v.  Compton  (c\  the 
bankrupts  were  all  sureties  in   the  strict  legal  sense, 
liable  only  collaterally^  by  the  terms  of  the  instruments 
by  which  they  were  bound,  and  upon  default  made  by ' 
their  principals,  and  not  until  then ;  and  it  was  said  that 
those  cases  were,  upon  that  ground,  clearly  distinguish- 
able from  the  present     The  question  then  is,  whether 
the  defendant  is,  in  contemplation  of  law,  a  principal  or 
a  surety:  if  he  is  a  principal,  the  grantee  of  the  annuity 
might  have  come  in  as  an  annuity  creditor  under  the 
commission  against  Holden,  as  he  might  if  the  commis- 
sion had  been  against  Mather,  who  is  admitted  to  be  a 
principal. 

There  is  no  other  grant  of  the  annuity,  or  security 
for  its  payment,  than  the  bond  itself  The  recitals  shew 
that  Mather  had  agreed  to  grant  the  annuity,  and  had 
received  the  consideration  money,  and  had  requested 
Holden  to  join  him  in  the  bond  for  securing  the  payment 
of  the  annuity,  which  he  accordingly  does,  in  terms 
which  make  him  as  much  a  principal,  and  bind  him 

(a)  2  New  Ca,  168.  (b)  2  Deacon  ^  CAt/fjf,  126. 

(e)  4  5ifii.  37. 
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VoiumeXriii,  as  directly,  as  they  do  Mather,     If  the  bond  is  tbe 
instrument  by  which  the  annuity  is  granted  (and  there 
Amott       ig  jjQ  other),  Holden  is  as  much  a  grantor  as  Mather^ 
HoLOEN.       and  as  directly  liable  to  pay  it,   though  the  original 
Wightman  J.    agreement  to  grant  it  was  by  Mather  only,  and  he  only 
had  the  benefit  of  the  consideration.     The  bond  is  by 
both   Mather  and  Holden^  conditioned    to   be  void  if 
either  of  them  shall  pay  the  annuity  at  the  specified 
times.     In  Guy  v.  Newson{a)  it  was  held  that  a  co- 
venant by  the  defendant  and  two  others  that  they,  or 
some  or  one  of  them,  would  pay  a  sum  of  money  to  the 
plaintiff  by  instalments  at  future  days,  was  an  absolute, 
and  not  a  collateral,  covenant  by  the  defendant,  thoi^ 
it  appeared  that  the  defendant  had  no  interest  in  the 
consideration,   and  entered  into   the  covenant  for  the 
benefit  of  others  of  the  covenantors,  and  to  secure  pay- 
ment of  money  owing  from  them ;   and  a  discharge  of 
the  defendant  under  the  Insolvent  Debtors'  Act,  7  G.  4. 
c.  57.  5.  46.,  was  a  bar  to  the  action ;  which  it  would 
not  have  been,  had  he  been  a  surety  only. 

In  Baxter  v.  Nichols  {b)  the  bankniptcy  and  certificate 
of  one  of  several  joint  covenantors  for  payment  of  an 
annuity  was  held  to  discharge  him,  though  it  appeared 
that  he  was  only  a  surety;  the  covenant  for  payment 
being  absolute,  and  not  collateral.  The  authority  of 
this  case  is  recognized  by  the  Courts  in  the  cases  of 
Browne  v.  Lee  (c)  and  Ex  parte  Marks  (d) ;  but  it  is 
distinguished  from  them. 

In  the  present  case,  the  defendant  was,  in  one  sense,  a 
surety,  as  he  entered  into  the  bond  at  the  request  of 

(a)  2  Cr.  ^  M.  140.      S.  C.  4  Tyr.  31. 
C6)  4  Taunt.  90.  (c)  6  fi  ^  C.  689. 

(J)  3  Alont  ^'  Ayr.  521. 
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Mather^  to  secure  jointly  with  him  the  payment  of  an 
annuity  which  Mather  had  agreed  to  grant,  and  for  which 
he  alone  received  the  purchase  money ;  but,  in  law,  the 
defendant  bound  himself  absolutely,  and  not  collaterally ; 
and  he  is,  as  it  seems  to  me,  upon  the  authority  of  the 
cases  to  which  I  have  referred,  a  principal  as  between 
him  and  the  grantee  of  the  annuity. 

One  of  the  leading  cases   upon  the  point,  and,  in 
many  of  its  circumstances,  nearly  resembling  the  present, 
is  that  of  Ex  parte  Marks  {a).    It  appeared,  in  that  case, 
that  by  an  indenture,   reciting   that  one   Coindet  had 
agreed  with  one  Galloway  for  the  sale  to  him  of  an 
annuity  of  100/.,  it  was  witnessed  that,  in  consideration 
of  1000/.  paid  to  Coindet^  he  {Coindet)  granted  an  an- 
nuity of  100/.  a  year  to  Galloway  ;  and  Coindet  and  one 
Colnaghi  ]oiVii\y  and  severally  covenanted  with  Galloway 
that  they,  or  one  of  them,  would  pay  the  annuity  at  the 
times  specified  in  the  deed.     If  the  deed  had  stopped 
there,  and  there  had  been  no  qualification  of  the  cove- 
nant, the  case,  upon  the  bankruptcy  of  Colnaghiy  would 
exactly  have    resembled    the    present;    and  it   would 
appear,  from  the  judgment  of  the  Court,  that  the  grantee 
of  the  annuity  would  have  been  entitled  to  prove  as  an 
annuity  creditor,  under  sect.  54  of  stat.  6  (?•  4.  c.  16., 
against  the  estate  of  Colnaghiy  though  the  latter  only 
entered  into  the  covenant  to  secure  the  payment,  with- 
out any  benefit  to  himself.     The  deed,  however,  con- 
tained a  proviso  at  the  end  of  the  covenant  that,  in 
case  Coindet  made  default  in  payment  of  the  annuity, 
Galloway  would   give  notice   in  writing,  and  demand 
payment  of  Colnaghiy  twenty  one  days  before  adopting 


Queen^t  Bench, 
1852. 

Amott 

HOLDEN. 
WightnuxH  J. 


(a)  3  Mont.  ^  Ayr,  521. 
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Amott 

HOLOEN. 
Wighiman  J. 


VoiumtXVUL  any  measure  to  compel  performance  of  the  covenant  bj 
'  Colnaghi.  The  Court  held  that  this  provilo  controuled 
and  limited  the  covenant,  and  made  it  conditional  and 
collateral  instead  of  absolute,  converting  it,  in  effect, 
into  the  covenant  of  a  surety  only;  and,  open  that 
ground,  decided  that  the  grantee  of  the  annuity  was  not 
entitled  to  prove  under  the  commission  against  Ccinaghx. 

The  case  Ex  parte  Marshall  {a)  does  not  apply  to 
the  present,  as  the  bond  in  that  case  was  not  forfeited 
at  the  time  of  the  bankruptcy,  and  therefore  could  not 
be  proved,  being  for  indemnity  merely. 

I  have  been  wholly  unable  to  discover  any  case  b 
which  such  an  obligation  as  that  into  which  the  present 
defendant  entered  has  been  held  to  be  that  of  a  surety. 
In  terms  it  is  that  of  a  principal  binding  himself  to  the 
performance  of  an  act  by  himself  or  Mather^  though 
originating  in  a  request  from  Mathevj  and  to  secure  a 
payment  originally  contracted  for  by  him.  In  all  the 
cases  cited  for  the  plaintiff  the  bankrupt  was  a  surety  in 
the  legal  sense,  and  collaterally  liable  only ;  and  those 
cases,  therefore,  are  clearly  distinguishable  from  this. 
In  point  of  law,  Holden  was  as  directly  liable  as  Mather: 
and,  if  the  grantee  would  be  an  annuity  creditor,  bj 
virtue  of  the  bond  which  had  been  forfeited,  under  a 
commission  against  Mather^  I  think  he  would  be  entitled 
to  come  in  as  an  annuity  creditor  under  the  commission 
against  Holden^  and  that  his  certificate  is  a  bar.  I  may 
remark  that,  if  Mather  had  become  a  bankrupt,  Holden 
would  not  have  been  entitled  to  the  benefit  given  to 
sureties  for  payment  of  annuities  by  sect.  55  of  the  Ac^ 
which  applies  only  to  persons  "  who  may  be  collateral 


(a)   1  M<mi,  ^  Ayr,  1 18.     See  Ex  parte  Afanhall,  MomL  ^  Blipk,  243. 
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sureties  for  the  payment  of  the  annuity,"  which  Holden  QuMn^t  Bench. 
is  not,  as  he  is  not  collaterally,  but  directly,  liable.     He  * 

is,  therefore,  not  a  surety  within  the  meaning  of  the       Amott 
Act.  Holden. 

Other  points  were  taken  upon  the  argument  of  this  ^^  ^^^^^^^  j 
case,  particularly  one  upon  a  plea  of  the  Statute  of 
Limitations :  but,  as  the  Court  entertained  no  doubt 
upon  them,  and,  in  effect,  decided  against  the  defendant 
upon  those  points  at  the  time  they  were  taken,  it  is 
unnecessary  now  to  advert  to  them. 

Lord  Campbell  C.  J.  In  this  case  I  entirely  agree  q^I^q  j 
with  the  opinion  expressed  by  my  brother  Erie.  Relying 
upon  the  reasons  and  authorities  which  he  has  adduced, 
I  have  very  little  to  add.  The  defendant  admits  that 
the  value  of  this  annuity  could  not  have  been  proved 
under  his  bankruptcy  unless  by  virtue  of  some  special 
enactment  of  the  legislature,  and  that  sect.  54  of  stat 
6  G.  4.  c.  16.  is  the  only  one  of  which  he  can  avail 
himself.  It  is  further  admitted  that  this  does  not  apply 
to  the  case  of  a  surety,  and  that,  if  the  defendant  is  to 
be  regarded  as  a  surety  for  Mather^  he  is  still  liable. 

With  the  most  sincere  deference  for  the  opinion  of 
my  brother  Wightman^  I  have  not  been  able  to  bring 
myself  to  entertain  any  doubt  that,  in  this  transaction, 
the  defendant  is  to  be  regarded  as  a  surety.  A  surety 
is  a  person  who  makes  himself  liable  for  the  debt  of 
another ;  and  he  is  still  a  surety,  although  he  may  be 
called  upon  for  payment  at  the  same  moment  with  the 
principal.  If  he  has  no  interest  in  the  transaction  except 
as  surety,  and  this  is  fully  known  to  the  creditor,  who 
accepts  him  in  the  relation  of  surety,  his  contract  with 
the  creditor  must  be  attended  with  all  the  incidents  of 
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Volume xvn I.  Suretyship.     Here  it  is  stated  in  the  condition  of  the 
'____  bond  that  Mather  was  the  sole  grantor  of  the  annuity, 


Amott  tijat  Mather  had  received  the  \50L  for  his  own  benefit, 
HoLDEN.  and  that  the  defendant  had  been  requested  to  join  in 
j^^  the  bond,  which  he  had  consented  to  do,  for  securing 
Qimpben  C.  J.  (tjg  (^^g  j^nj  regular  payment  of  the  annuity.  I  confess 
I  cannot  sec  how  he  was  less  a  surety  by  the  form  of 
the  condition,  which  says  that  the  bond  should  be  void 
if  either  Mather  or  the  defendant  paid  the  annuity  half 
yearly  on  the  days  specified.  What  would  have  been 
the  effect  if  the  language  had  been  ^'  if  either  the  granter 
or  his  surety^^  paid  the  annuity  ?  After  the  recital  that 
Matlier  was  the  grantor  and  Holden  the  surety,  these 
two  names  indicated  grantor  and  surety,  and  there  is 
nothing  to  turn  the  surety  into  a  principal.  If,  upon 
the  face  of  a  written  contract,  two  appear  as  joint 
debtors,  and  there  is  nothing  to  indicate  that  one  of 
them  is  only  a  surety,  the  rights  of  the  creditor  cannot 
be  affected  by  any  part  of  the  transaction  between  them 
to  which  he  is  a  stranger:  but  the  obligee  of  this  bond 
knew  well  that  the  defendant  was  only  a  surety,  that  he 
had  received  no  part  of  the  consideration  for  the  grant 
of  the  annuity,  and  that,  if  compelled  to  pay,  although 
at  the  very  day  when  the  annuity  became  payable,  he 
would  have  an  action  over  against  Mather,  as  the 
principal  debtor,  to  recover  the  amount.  If,  upon  the 
d(.'fcndant's  bankruptcy,  Mather  being  still  solvent,  the 
grantee  of  the  annuity  had  offered  to  prove  it,  would  not 
the  truth  of  the  transaction  have  been  taken  from  the 
recitals  in  the  condition  of  the  bond ;  and,  as  against 
IlolderCs  creditors,  had  proof  been  admitted,  could  it,  in 
justice,  have  been  for  more  than  the  contingency  of  Mather 
becoming  insolvent  during  the  lives  of  the  obligee  and  hL< 
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wife?     In  the  course  of  tbe  argument,  the  counsel  for  Queen's  Bench, 


1852. 


the  defendant  were  asked,  but  could  not  tell,  on  what  

principle  the  proof  was  to  take  place,  or  what  was  to  be  ^^^ 

done  with  the  amount  of  the  dividend  upon  the  sum  at      Holden. 
whicli  the  contingency  of  the  insolvency  of  the  grantor         Lord 
or  the  value  of  the  annuity  for  the  joint  lives  of  the     ^'^^     *   ' 
grantees    was   to    be   estimated ;    or  what  remedy  the 
assignees  of  the  surety  would  have  had  against  Mather, 
the  solvent  principal. 

It  cannot  be  questioned  here,  that,  as  between  Mather 
and  the  defendant,  the  relation  of  principal  and  surety 
subsisted ;  and  all  the  reasons  seem  to  me  to  apply 
which  indilced  the  Courts  to  hold,  in  Thompson  v. 
Thompson  (a)  and  numerous  cases  to  the  same  effect, 
that,  however  great  the  hardship  may  be  upon  a  surety 
that  he  should  remain  liable  after  he  has  surrendered 
all  his  effects  upon  a  bankruptcy,  the  Legislature  has  as 
yet  provided  no  relief  for  him,  as  it  has  confined  the 
discharge  of  a  bankrupt  to  debts  and  liabilities  which 
might  be  proved,  and  for  which  a  dividend  might  be 
obtained  under  the  bankruptcy,  and  no  machinery  is 
yet  provided  for  proof  under  the  bankruptcy  of  the 
surety  for  a  solvent  principal. 

I  regret  exceedingly  that  the  question  is  not  upon  the 
record,  so  that  the  defendant  might  have  had  the 
opportunity  of  taking  the  opinion  of  a  Court  of  error 
upon  it :  but  we  can  only  direct  that  the  verdict  on  the 
plea  of  bankruptcy  shall  stand  for  the  plaintiff. 

Rule  discharged. 

(a)  2  New  Co,  168. 


618  Q.  B.  TRINITY   TERM. 


Volume  XnU. 
1852. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

Macgbeqob  against  The  Official  Manager  of 
The  Dover  and  Deal  Railway  and  CiNQUi 
Ports,  Thanbt  and  Coast  Junction  Com- 
pany. 


The  South         A  SSUMPSIT.     The   declaration   was  originallj  by 

Eastern  Rail-     X\.  . 

•coy  Company  Lofd  Albert  Conyngham  and  others,  the  managing 

porated  for  the  Committee  of  the  above  named  Company;  for  who0| 

makbg  and  after  issiie  joined,  the  Official  manager  was  substituted 

SSway.  on  suggestion  under  the  Winding  up  Act,  11  &  12  Fict 

with  power  to  ^  45  ^  53^     rpj^g  pQj^^j  recited  that,  before  the  making 

raise  moneys  " 

forthepur|i)se8  ^f  thg  promise  &c.,  viz.  on  15th  October y  1845,  "accrUin 
of  the  Act.  r  > 

The  projectors  Company  was  formed  and  established  for  the  purpose 

of  an  intended  , 

Dover  ^  Deal,  of  making  a  certain  railway  of  the  name  (to  wit)  of  The 
had  contera-  Dover  §•  Deal  Railway^  CHnque  Parts,  Thanet  Sf  Coait 
a  bill  belbr^  "^  Junction  Company^  of  which  said  Company  the  plaintifl^ 
t^fcl'tablJlh!'  hefore  and  at  the  time"  of  defendant's  promise  after 

ment  of  such 

railway,  but  were  in  doubt  as  to  proceeding^.  M.,  a  person  interested,  and  ha^ini^  is* 
fluence.  in  the  South  Eaateru  Company,  undertook  that,  if  the  projeirtors  of  the  Dooer  tb 
Railway  would  proceed  in  endeavouring  to  obtain  their  Act,  and,  if  successful,  would  band 
over  their  scheme  to  the  South  Eastern  Company^  that  Company,  if  the  bill  were  rejected, 
would  insure  them  against  loss  by  such  rejection,  and  would  pay  their  Parliamentary 
expenses.  No  clause  in  the  Company's  act  empowered  them  so  to  apply  their  funds. 
The  bill  was  proceeded  with,  and  rejected  by  Parliament.  In  an  action  against  Af.  oo  tha 
above  contract,  the  declaration  alleging  that  the  Souih  Eatterm  Company  did  not  insure  &c 
and  did  not  p:iy  the  Parliamentary  expenses. 

Held,  by  the  Court  of  Exchequer  Chamber  on  Error,  that  the  stipulation  by  Af.  was  a 
promise  that  the  Company  should  do  an  act  which  was  illegal  and  contravened  pablic  policy 
and  a  public  statute,  and  that  an  action  did  not  lie  against  At.  upon  such  promise :  and  jodg* 
ment,  which  had  been  given  for  the  plaintiff  below,  was  arrested  by  the  Court  of  Error. 
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mentioned,  ^*  were  the  managing  committee,  and  then  QMeen*$  Bmuk* 
had  the  management  and  controul  of  the  affairs  of  the 
said  Company:"  that  the  Company's  objects  were 
such  as  could  not  be  accomplished  without  the  authority 
of  Parliament,  and  it  was  necessary,  before  proceeding 
with  the  works  projected,  to  obtain  an  Act  of  Parliament 
authorizing  the  same.  "  And  whereas  also,  before 
and  at  the  time  of  the  making  of  the  promise  of  the 
defendant  hereinafter  mentioned,  doubts  were  enter- 
tained by  the  managing  committee  of  the  said  Com- 
pany as  to  whether  it  was  expedient  and  advisable  to 
proceed  with  the  prosecution  of  the  objects  of  the  said 
Company  and  to  endeavour  to  obtain  an  Act  of  Parlia- 
ment authorizing  the  execution  of  the  works  projected 
by  the  said  Company,  or  whether  it  would  be  advisable 
to  abandon  the  prosecution  of  the  said  objects  and 
abstain  from  applying  to  Parliament  for  such  an  Act  as 
hereinbefore  mentioned:  And  whereas  also,  before  and 
at  the  time  of  making  of  the  promise"  &c.,  "certain 
negotiations  were  pending  between  the  managing  com- 
mittee of  the  said  Company  and  The  South  Eastern 
Railway  Company,  of  which  last  mentioned  Company 
the  defendant  was  then  the  chairman,  as  to  certain 
propositions  before  then,  viz."  on  7  th  November  1845, 
"  made  by  the  said  managing  committee  of  the  said  first 
mentioned  Company  to  the  said  South  Eastern  Railway 
Company  with  a  view  to  obtaining  the  support  of  the 
said  South  Eastern  Railway  Company  to  the  objects  of 
the  said  first  mentioned  Company;  and  thereupon 
afterwards,  and  before  the  commencement  of  this  suit, 
viz."  on  20th  January  1846,  "in  consideration  that  the 
managing  committee  of  the  said  first  mentioned  Com- 
pany would  not  abandon  the  prosecution  of  the  objects 
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VoiumeXViiL  of  the  Said  first  mentioned  Company,  bat  would,  on  the 

^      _' contrary   thereof,    proceed    therewith,    and    would,  on 

behalf  of  the  said  first  mentioned  Company,  apply  to 
Parliament  for  an  Act  authorizing  the  execution  of  the 
works  projected  by  the  said  first  mentioned  Company, 
and  would  use  due  and  proper  diligence  in  and  about 
endeavouring  to  obtain  such  Act,  and  would  hand  o?er 
the  said  scheme  firstly  above  mentioned  to  the  said 
South  Eastern  Railway  (Company  in  the  event  of  such 
Act  being  obtained,  the  defendant  promised  the  plain- 
tiffs that,  in  the  event  of  the  application  to  Parliament 
for  such  Act  being  rejected  by  Parliament,  and  of  the 
said  first  mentioned  Company  failing  to  obtain  such  Act, 
the  said  South  Eastern  Railway  Company  would  insure 
the  said  Company  of  which  the  plaintifis  then  were  the 
managing  committee  as  aforesaid  against  all  loss  which 
might  be  caused  to  the  said  Company  by  such  rejection 
and  failure  as  aforesaid,  and  would  defray  and  satisfy  to 
the  said  last  mentioned  Company  the  whole  of  the 
expences  of  such  last  mentioned  Company  which  should 
be  by  them  incurred  in  and  about  the  endeavouring  to 
obtain  such  Act  of  Parliament ;  and  that,  in  the  event 
of  the  failure  of  such  last  mentioned  Company  to  obtain 
such  an  Act  as  aforesaid,  the  managing  committee  of 
the  said  last  mentioned  Company  should  be  at  liberty 
to  return  to  the  allottees  of  shares  in  such  Company 
without  deduction  the  whole  of  the  deposits  on  the 
shares  of  such  Company."  Averment,  that  the  ma- 
naging committee  of  the  last  mentioned  Company  have 
always  been  ready  and  willing  to  hand  over  the  said 
scheme  to  the  South  Eastern  Railway  Company  in  the 
event  of  such  Act  being  obtained,  and,  relying  on  the 
said  promise,  did,  to  wit  on  &c.,  allot  divers,  viz.  5805 
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shares  in  the  said  Company,  and  receive  divers  sums.  Queen's  Bench, 
to  wit  &c.,  as  and  for  deposits  on  the  shares  so  allotted : 


and  that  the  said  committee,  relying  &c.,  did  not  abandon    Macorbgor 

the  prosecution  of  their  objects  above  mentioned,  but    DovKRwid 

continually   proceeded  therewith,  and,  at  a  reasonable       Railway 

Company, 
time  in  that  behalf,  viz.  Ist  May  1846,  applied  on  behalf 

of  the  Company  to  Parliament  for  an  Act  authorizing 
the  execution  of  their  works,  and  did  continually  use 
proper  diligence  in  endeavouring  to  obtain  such  Act; 
of  all  which  &c. ;  averment  of  notice  to  defendant  and 
to  the  South  Eastern  Railway  Company:  And  that 
afterwards,  and  before  the  commencement  of  this  suit, 
viz.  22d  June  1846,  the  said  application  to  Parliament 
was  rejected,  and  the  Dover  &c.  Company  wholly  failed 
to  obtain  the  same :  averment  of  notice  to  defendant 
and  the  South  Eastern  Company.  Further  averment, 
that  the  South  Eastern  Company  did  not  insure  the 
Dover  &c.  Company  against  loss  by  such  rejection,  nor 
defray  the  whole  or  part  of  their  expenses  in  endea- 
vouring to  obtain  such  act,  although  they  were,  viz.  on 
&a,  requested  so  to  do,  and  a  reasonable  time  had 
elapsed  &c :  but,  although  the  expenses  incurred  by 
the  Dover  &c.  Company  in  endeavouring  &c.  amounted 
to  a  large  sum  &c.  viz.  10,000il  (averment  of  notice), 
yet  the  same  is  still  unpaid:  and,  although  defendant 
afterwards,  and  before  action  brought,  viz.  on  &c,  had 
notice  of  the  premises  and  was  requested  by  plaintiffs 
to  pay  to  them  or  to  the  Dover  &c.  Company  the 
amount  of  the  said  expenses,  and  a  reasonable  time 
&c.  elapsed  before  action  brought,  yet  &c :  breach, 
non-payment. 

Pleas:    1.    Non  assumpsit     2.    That  plaintiff!!  were 

VOL.   XVnL    N.  8.  2    T 
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VohimexruL  Qot   the   managing   committee  of  the  first   mentioned 
Company  in  manner  and  form  &c.     Issues  thereon. 

The  cause  was  tried  before  Liord  CampbeU  C  J.  at 
the  iMndon  sittings  after  Trinity  term,  1850,  when  a 
bill  of  exceptions  was  tendered,  and  a  verdict  was  fband 
for  the  plaintiff  on  both  issues.  Judgment  for  the 
plaintiff  having  been  entered  up  in  the  Queen's  Bench, 
the  defendant  brought  Error  in  the  Exchequer  Chamber, 
assigning  as  error  that  the  declaration  was  not  suflB- 
cient  in  law.  Errors  were  also  assigned  upon  the  matter 
shewn  by  the  bill  of  exceptions;  it  being  objected,  in 
substance,  that  the  contract  alleged  in  the  declaration 
was  not  proved  at  the  trial :  there  were  also  assignments 
of  error  as  to  joinder  and  non-joinder  of  parties ;  but  the 
ground  first  stated  is  the  only  one  material  to  this  report 
The  writ  of  error  was  argued  in  last  Easter  vacation. 
May  10th,  before  Mauhy  Cresswell^  Williams  and  7U- 
fourd  Js.,  and  Alderson  and  Piatt  Bs. 


Sir  F.  Kelly^  Solicitor  General,  for  the  plaintiff  in 
error,  defendant  below.  First,  the  contract  relied  upon 
is  illegal,  inasmuch  as  the  South  Eastern  Company,  or  their 
chairman  on  their  behalf,  conld  not  lawfully  undertake, 
out  of  their  funds,  to  indemnify  another  Company  for  the 
expenses  of  carrying  into  effect  that  Company's  under- 
taking. The  South  Eastern  Railway  Company  is  incor- 
porated by  Stat.  6  &  7  W,  A.  c.  Ixxv.,  local  and  personal, 
public,  sect.  1,  ^*  for  making  and  maintaining  the  said  rail- 
way and  other  works  by  this  Act  authorized,  and  for  other 
the  purposes  herein  declared ;"  but  it  is  no  part  of  those 
purposes  that  they  should  speculate  in  other  railways, 
or  contribute  to  their  Parliamentary  expenses.     Sect.  3 
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empowers  them  "  to  raise  amongst  themselves  any  sum   Queen's  Bench. 

1852. 
of  money  for  making  and  maintaining  the  said  railway 

and  other  works  by  this  Act  authorized:"  and  sect.  4 
enacts  :  "  That  the  money  to  be  raised  by  the  said  Com- 
pany by  virtue  of  this  Act  shall  be  laid  out  and  applied, 
in  the  first  place,  in  paying  and  discharging  all  costs 
and  expenses  incurred  in  applying  for,  obtaining,  and 
passing  this  Act,  and  all  other  expenses  preparatory  or 
relating  thereto ;  and  the  remainder  of  such  money  shall 
be  applied  in  and  towards  purchasing  lands,  and  making 
and  maintaining  the  said  railway  and  other  works,  and 
in  otherwise  carrying  this  Act  into  execution."  These 
powers  are  not  varied  by  any  subsequent  clause  in  the 
same  Act  (a)  or  by  the  later  Acts  regulating  this  Com- 
pany's affairs.  [Cresswell  J.  The  clauses  cited  refer 
to  moneys  "to  be  raised  by  the  said  Company  :"  might 
the  payment  in  question  be  made  out  of  profits  ?] 
Nothing  in  the  Act  gives  such  a  power.  The  applica- 
tion contended  for  is  a  breach  of  trust  as  to  the  share- 
holders and  as  to  the  public.  This  is  sufficiently  clear 
on  principle :  but  there  are  several  cases  in  Equity  estab- 
lishing the  point,  and  one  at  law.  The  East  Anglian 
Railways  Company  v.  The  Eastern  Counties  Railway 
Company  (i),  which  is  decisive.     The  Act  6  &  7  fF,  4, 

(a)  Sect.  108  authorizes  the  making  of  a  dividend  out  of  the  clear  profits 
of  the  undertaking :  sect.  115  empowers  the  directors  to  make  calls  to  carry 
it  on  and  defray  its  expenses :  by  sect.  205  the  money  produced  by  the  sale 
of  lands  not  wanted  is  to  be  applied  to  the  purposes  of  the  Act :  by  sect 
208,  if  the  money  to  be  raised  under  this  Act  by  subscription  should  not 
be  sufficient  for  the  purposes  of  the  Act,  the  Company  may  borrow  a 
further  sum  (not  exceeding  &c«)  on  mortgage :  and,  by  sect  209,  they 
may,  if  they  think  it  advisable,  instead  of  so  mortgaging,  raise  money  to 
the  said  amount  by  augmentation  of  their  capital  stock,  such  additional 
sum  to  be  subject  to  the  same  provisions  &c.  (with  an  exception  not 
material)  as  if  it  had  been  part  of  the  original  capital  stock. 

(6)  1 1  Own.  B.  775. 

2   T   2 
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Volume xr III.  c.  cvi.,  local  and  personal,  public,  by  which  the  defend- 
ants there  were  governed,  was  the  same  in  its  material 
clauses,  with  regard  to  application  of  funds,  as  the  South 
Dover  and     Eastern  Railway  Act     In  that  case  three  railway  Com- 
Railway      panies  were  about  to  amalgamate  under  the  authority  of 

i'ompany. 

Parliament ;  and  one  of  them  had  certain  bills  depending 
for  purposes  connected  with  its  railway.  The  defendants 
covenanted  with  the  three  Companies  to  take  a  lease  of 
their  railways  on  certain  terms,  and  to  find  capital  for  the 
works  which  were  the  subject  of  the  depending  bills,  and 
to  pay  the  costs  of  preparing  and  promoting  such  bills, 
whether  passed  or  not.  The  action  was  brought  by  the 
three  Companies,  then  amalgamated,  for  non-payment  of 
such  costs:  and  the  Court  of  Common  Pleas  held  that 
they  could  not  recover,  the  contract  by  the  defendants 
being  beyond  the  scope  of  their  statutory  authority, 
lioth  parties  were  presumed  to  be  aware  of  the  public 
enactments  which  made  such  a  contract  a  breach  of 
trust ;  and  therefore  it  was  held  void  even  as  between 
themselves.  It  did  indeed  appear  by  the  record  in  that 
case  that  some  shareholders  in  the  Eastern  Counties  rail- 
way did  not  assent  [Alderson  B.  If  all  the  shareholders 
had  resolved  to  promote  an  undertaking  not  warranted 
by  their  Act,  would  that  have  made  any  difference? 
Maiile  J.  I  do  not  think  the  want  of  assent  was  relied 
upon  in  the  judgment :  the  ground  was  that  the  Com- 
pany were  only  conditionally  a  corporation.]  In  the 
last  cited  case,  reference  is  made  to  the  words  of  Lord 
Langdale  in  Colman  v.  The  Eastern  Counties  Railway 
Company  (a),  which  are  strong  upon  the  point  now 
before  the  (yourt.  It  may  be  contended  on  the  other 
side   that,    in    The  East   Anglian    Railways    Company 

(a)   \ii  Beat).  114. 
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V.  The  Eastern  Counties  Railway  Company  (a),  the  Qu€tH8Btuch 
action  was  against  the  Company  as  the  contracting 
party;  here  an  individual  is  sued,  as  having  under- 
taken that  something  shall  be  done  by  the  Company. 
But  it  is  the  chairman  of  the  Company,  who 
undertakes  that  they,  the  Company,  shall  do  an  illegal 
thing.  [Maule  J.  The  chairman,  legally,  is  in  the 
same  situation  as  a  stranger  to  the  Company.  The 
corporation  is  ens  rationis:  the  chairman  or  any  other 
individual  is  a  stranger  to  it.  The  averment  that  the 
defendant  was  chairman  would  not  have  been  travers- 
able. It  is  no  more  than  saying  that  he  was  a  person 
having  influence ;  which  is  not  a  circumstance  of  any 
legal  weight.]  It  is  unnecessary,  however,  to  discuss 
this  point :  no  material  distinction  arises  upon  it.  In 
Beman  v.  Rufford{b\  another  equity  decision  referred 
to  in  the  East  Anglian  Company's  Case,  a  railway  Com- 
pany agreed  with  two  others  that  its  line  should  be 
worked  by  the  two,  who  should  have  perfect  controul, 
and  exercise  all  the  rights  of  the  first  mentioned  Com- 
pany, for  twenty  one  years.  Lord  Cranworth  V.  C. 
expressed  a  strong  opinion  that  such  a  contract  was 
illegal,  but  directed  a  case  to  be  stated  for  a  Court  of 
law.  No  case,  however,  was  submitted.  The  present 
contract,  therefore,  cannot  be  sustained,  according  to 
the  authorities :  it  stands  upon  the  footing  of  an  under- 
taking by  A,  that  B,  shall  commit  a  breach  of  duty, 
and  do  that  which  is  against  public  policy,  and  a  fraud 
upon  parties  who  have  pecuniary  interests  involved. 

This  agreement  is  also  based  upon  the  supposition 
that  the  South  Eastern  Company  will  be  bound  by  a 
contract  for  which  the   only  consideration  is  that  the 


(a)  11  dm,  £.115, 


{b)  I  iSTim.  N.  S.  500. 


626 


Q.  B.   TRINITY  TERM. 


Macgregor 

▼. 

Dover  and 

Deal 

Railway 

Company. 


Volume XVI I L  Dover  &c.  Company  will   "hand  over'*   to  them  the 

scheme  depending  before  Parliament,  if  an  Act  should 

be  obtained.     But  this  is  no  consideration ;  for  such  a 

transfer  is  illegal  and  could  not  be  carried  into  effect 

[Alderson  B.     The  meaning  must  be  that  the  promoters 

of  the  scheme  will  try  to  get  a  power  to  transfer  inserted 

in   their  Act.]      The   standing   orders  forbid   such  a 

clause  (a).     Transfers  of  the  kind  are  always  made  by  a 

distinct  Act,  both  parties  being  before  Parliament  for 

the  purpose.     Apart  from  the   proposed   transfer,  the 

mere  engagement  to  go  on  with  the  depending  bill  is 

no  substantial  consideration.     [Maiile  J.     Might  not 

parties  undertake  to  do  their  best  to  obtain  a  transfer ;  or 

to  procure  an  Act  authorizing  it?  And  would  not  such 

an  undertaking  be  a  good  legal  consideration  ?]     That 

is  not  the  undertaking  shewn  by  this  record.     [Maule  J. 

Can  you  state,  as  a  proposition  of  law,  that  there  cannot 

be  a  legal  transfer  of  any  possible  railway?    And,  if 

there  may,  must  not  it  be  understood  that  the  parties 

contemplate  a  transfer  by  the  legal  means  ?]     If  nothing 

on  the  record  raises  such  a  presumption,  the  Court  will 

not   make   it.     Lord    Cranworth  V.  C.  was  evidendy 

inclined   to  deny   the   legality  of  such  a   transfer,  in 

Beman  v.  Rufford{b).     [Maule  J.     That  is  in  the  case 

of  a  given  railway :  the  opinion  may  not  apply  to  all 

future  ones.] 


27ie  Court  then  said  that  it  would  be  convenient 
to  hear  Channell  Serjt  on  this  part  of  the  case  before 
entering  upon  the  bill  of  exceptions. 


(a)  Sec  standing  orders  of  House  of  Lords  as  to  private  bills,  1865: 
clxxxiz.  8.  P.    Standing  orders  of  House  of  Commons,  1865  :   140.  141. 
(Jb)  1  Sim.  N.  S.  560. 
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Channell  Serjt,  for  the  defendant  in  Error,  plaintiff  QueeiC9  Bench, 


below.  The  East  Anglian  Railways  Company  v.  The 
Eastern  Counties  Railway  Company  (a)  is,  to  a  certain 
extent,  an  authority  against  the  plaintiff  below.  But 
there  the  action  was  by  one  Company  against  another: 
here  an  individual  undertakes  that  a  Company  shall  do 
certain  acts:  and,  supposing  (which  perhaps  ought  not 
to  be  assumed  on  motion  in  arrest  of  judgment)  that 
the  South  Eastern  Railway  Company  named  in  the  de- 
claration is  the  same  with  that  incorporated  and  regu- 
lated by  Stat.  6  &  7  fV.  4.  c.  Ixxv.,  it  is  not  to  be  taken 
for  granted  that  the  South  Eastern  Company  could  not 
have  obtained  power,  by  private  Act  or  otherwise,  to 
make  the  required  transfer.  In  the  case  just  referred 
to,  the  question,  between  two  Companies,  turned  upon 
their  statutory  powers  as  then  existing:  the  Company 
sued  had  no  existence  but  by  a  statute ;  and  its  powers 
could  be  measured  only  by  that  [Maule  J.  We  know, 
by  a  public  Act,  that  there  is  such  a  corporation  as  the 
South  Eastern  Railway  Company. 1  The  case  is  not  the 
same  as  if  they  were  sued  in  that  capacity.  If  the 
contract  here  was  illegal,  the  matter  which  makes  it  so 
should  have  been  averred  in  pleading:  it  does  not 
appear  conclusively  on  the  face  of  the  declaration. 
[Maule  J.  I  think  the  Court  must  intend  that  the 
South  Eastern  Company  is  that  mentioned  in  the  Act, 
and  no  other  (&).]  Still  the  distinction  remains,  between 
the  present  case  and  that  referred  to,  that  the  plaintiff  here 
is  not  seeking  to  make  the  Company  responsible  out  of 
its  funds :  and  there  is  nothing  illegal  in  a  contract  with 
a  distinct  party,  binding  him  as  a  stranger,  that,  in  con* 

(a)   11  Com,  B.  775. 

(6)  See  Church  ▼.  The  Imperial  Gas  Light  ^  Coke  Company,  6A.^B. 
856,7. 
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Volume  XV I! I.  sideratioD  of  a  certain  course  being  adopted,  he  diali 
pay  a  sura  as  an  indemnity  if  the  Companj  do  not 
[Maule  J.  You  say  it  ought  not  to  be  assumed  in  such 
a  case  that  the  thing  to  be  done  by  the  Company  would 
be  made  illegal  by  a  future  Act.]  That  is  sa  The 
parties  are  merely  anticipating  that  an  Act  will  pass 
containing  provisions  consistent  with  their  agreement; 
an  event  possible,  at  least.  [Maule  J.  Suppose  the 
defendant  below  had  wished  to  plead  performance: 
must  not  he  have  pleaded  that  the  Company  had  done 
that  which  the  plaioliffs  below  expected  to  be  done; 
that  isy  had  defrayed  their  expenses?]  It  would  have 
been  enough  to  say  that,  in  their  default,  defendant 
paid.  IMauk  J.  He  could  not  plead  that  except  by 
way  of  accord  and  satisfaction.  Cresswell  J.  Sufipoee 
a  man  contracted  to  sell  a  void  living;  according  to 
your  argument  it  might  be  said,  in  support  of  such  a 
contract,  that  an  Act  might  pass  to  enable  him.  Flatt 
B.  The  argument  might  apply  even  to  a  contract  that 
some  one  should  commit  a  felony.]  It  would  not  apply 
if  the  thing  were  malum  in  se.  But  here  the  contract 
is  not  immoral  or,  properly  speaking,  illegal ;  there  is 
merely  an  incapacity  in  the  way.  In  such  a  case  a 
party  may  lawfully  insure  the  performance  of  the  act ; 
and  that  is,  in  effect,  the  contract  described  by  the 
declaration.  The  defendant  below  might  have  supplied 
his  Company  with  funds  to  defray  the  Dover  §•  Deal 
Company's  expenses.  [^Maule  J.  To  ascertain  the 
legality  of  a  contract  we  must  see  whether  or  not  it 
would  be  lawful  if  fulfilled  according  to  its  terms. 
Here,  if  that  were  done,  the  payment  (though  under 
the  circumstances  supposed)  would  be  a  payment  by 
the    Company ;    which,  according   lo   the  cases  cited, 
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would  be  a  misappropriation  of  their  funds.]  Things 
are  legal  and  illegal  in  different  senses.  It  would  not 
be  illegal  to  undertake  that  something  should  be  done 
bj  a  person  not  sui  juris,  as  an  infant,  who  could  not 
legally  contract.  [Maule  J.  Suppose  the  undertaking 
were  that  an  infant  should  marry  without  proper  consent.] 
That  would  be  an  evasion  of  the  statute  law,  and  against 
public  policy.  Here  the  undertaking  is  only  that  the 
Company  shall  do  the  thing  if  there  be  any  legal  mode ; 
if  not,  that  the  defendant  himself  will  satisfy  the 
plaintiffs,  or  provide  the  Company  with  funds  to  do  so. 
[Maule  J.  Then  the  Company  would  be  acquiring 
funds  by  means  not  authorized,  and  applying  them  to 
objects  not  authorized.  It  might  as  well  be  said  that 
they  could  discount  bills  with  money  supplied  to  them 
for  that  object  They  are  not  a  corporation  for  such 
a  purpose.] 


QMeen*$  Btnch. 
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Watson  (in  the  absence  of  Sir  F.  Kelly\  in  reply,  was 
stopped  by  The  Courts  who  said  that  they  would  con- 
sider of  this  point  before  they  determined  upon  hearing 
further  argument. 

Cut*  adv.  vult 


Alderson  B.,  on  a  subsequent  day  of  this  Term 
(June  1st),  delivered  the  judgment  of  the  Court. 

We  do  not  think  it  necessary  to  hear  the  Solicitor 
General  in  reply  to  the  argument  of  my  brother 
Channel!  in  this  case ;  nor  to  consider  the  questions 
involved  in  the  bill  of  exceptions. 

We  are  of  opinion  that  the  declaration  does  not  state 
any  sufficient  cause  of  action,  and  that  the  judgment 
ought  to  be  arrested  for  this  defect.     This  involves  the 
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VohmeXvni.  reversal  of  the  present  judgment  of  the  Court  of  Queen's 

L__  Bench. 

The  declaration  states  that  a  certain  Company  had 
been  formed  for  the  purpose  of  making  a  railway  from 
Dover  to  Dealy  which  required  an  Act  of  Pariiament,  and 
that  doubts  were  entertained  by  the  managing  committee 
whether  it  was  expedient  to  apply  to  Parliament,  and 
that  certain   negociations  were  pending  between   the 
managing  committee  and  the  South  Eastern  RaUway 
Company,  of  which  the  defendant  was  the  chairman, 
as  to  certain  propositions  made  by  the  one  Company  to 
the  other ;  and  then  it  proceeds,  that,  in  consideration 
that  the  managing  committee  would  not  abandon  their 
objects,  but  would   proceed   therewith,  and   apply  to 
Parliament  for  an  Act  to  authorize  the  making  of  the 
Deal  §•  Dover    Railway,   and  would   hand   over   the 
scheme  to  the  South  Eastern  Company  in  the  event  of 
an  Act  being  obtained,  the  defendant  promised  the 
plaintifis  that,  in  the  event  of  the  application  to  Parlia- 
ment failing,  the  South  Eastern  Company  would  insure 
the  Company  of  which  the  plaintifis  were   managing 
committee  against  all  loss  which  might  be  caused  to 
the  said  Company  by  such  rejection  and  failure,  and 
would  defray  and   pay  all  expenses  which  should  be 
incurred  by  them  in  endeavouring  to  obtain  the  Act 
of  Parliament.     The  declaration  then  proceeds  to  make 
the  necessary  averments  stating  the  attempt  and  failure, 
and  amount  of  expenses  incurred,  which  the  plaintiffs 
claimed  from  the  defendant,  the  South  Eastern  Railway 
Company  having  failed  to  make  them  good. 

The  Solicitor  General  argued  that  this  promise  of  the 
defendant  was  in  truth  a  promise  that  the  South  Eastern 
Railway  Company  should  do  an  illegal  thing,  and  that 
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the  promise  was  therefore  void:   and  we  are  of  that  Queen*s Bench. 

1862    • 
opinion.     This  is  not  like  the  promise  of  a  party  that 

an  act  impossible   to   be   done  shall  be   done   by  the 

defendant  or  by  some  third  person ;  but  It  is  a  promise 

that  an  act  shall  be  done  contrary  to  the  public  law 

of  the  country,  of  which  both  parties  are  bound  to  take 

notice.     The  act  is  therefore  illegal;  and  the  promise 

that  it  shall  be  done  is  a  void  promise. 

The  question  is,  we  think,  determined  by  the  decision 
of  the  Court  of  Common  Pleas  in  JEast  Anglian  Railways 
Company  v.  Eastern  Counties  Railway  Company  (a).  It 
is  there  laid  down  that  a  railway  Company  incorporated 
by  Act  of  Parliament  is  bound  to  apply  all  the  funds  of 
the  Company  for  the  purposes  directed  and  provided 
for  by  the  Act,  and  for  no  other  purpose  whatsoever; 
and  then,  the  defendants  having,  inter  alia,  covenanted 
to  pay  the  costs  of  soliciting  bills  then  pending  in 
Parliament,  it  was  held  that  the  Act  incorporating  the 
defendants,  being  a  public  Act,  must  be  presumed  to 
be  known  to  the  plaintiffs,  and  that  they  could  not 
recover,  inasmuch  as  the  covenant  entered  into  by  the 
defendants  was  beyond  the  scope  of  their  authority  as 
a  corporation,  and  was  therefore  illegal  and  void.  The 
Court  there  say  that  such  a  contract  is  illegal,  because 
it  is  contrary  to  the  Act  of  Parliament  which  was  passed 
to  give  them  certain  powers  as  a  corporation  for  public 
purposes  of  advantage  to  the  country  at  large  as  well  as 
for  the  private  profit  of  the  individual  members  of  the 
Corporation ;  and  they  add  that  the  actual  assent  of  the 
whole  body  of  shareholders  would  make  no  real  difference 
in  the  matter. 

If  this  be  so,  both  plaintifls  and  defendant  here  must 

(a)  11  Com.  A77o. 


632 


Q,   B.    TRIXITY  TERM. 


▼. 

DoTRft  and 

Deal 

lUilway 

Coaptay. 


v^MmtXvllL  be  taken,  with  full  knowledge  of  the  poweis  conferred 
^^'"^^^  on  the  ScmUi  Eastern  RaUway  Compw j,  to  have  made  a 
contnurt  by  which  the  defendant  is  to  bind  the  Companj 
to  do  an  illegal  act ;  not  merely  an  act  which  they  hare 
no  power  to  do,  bat  an  act  contrary  to  public  policy  and 
the  provisions  of  a  public  Act  of  Parliament.  This» 
we  think,  is  a  Toid  contract,  and  one,  therefore,  which 
cannot  form  the  proper  ground  for  a  suit  in  a  Court 
of  law.  The  declaration  is,  therefore,  we  think,  bad : 
and  the  judgment  ought  to  have  been  arrested  in  the 
Court  below. 

We  think,  therefore,  that  the  judgment  of  the  Queen's 
Bench  must  for  these  reasons  be  reversed,  and  that 
judgment  be  now  arrested. 

Judgment  below  reversed. 

Judgment  arrested  {a). 


ia)  See  Mayor  of  Nurwiek  ▼.  Norfolk  Railway  Company,  A  E,ff  B,  397  j 
Boiioek  ▼.  Norih  Staffordshirt  Railway  Company,  i  £.  ^  B.  798. 


wtdne^day,      LowE  agaiTist  The  London  and  North  Western 

May  26th  {a),  ^ 

Kailway  Company. 


A  SSUMPSIT  for  use  and  occupation.     Plea:  Non 
assumpsit     Issue  thereon. 


Where  any 
corporation 
hifl  actually 
used  and  oc- 
cupied land, 
for  a  corporate 
purpose,  by 
permission  of 
the  owner,  it 
is  liable  in 

assumpsit  for  use  and  occupation,  though  there  be    no  contract  under  seal   for   such 
occupation. 

Where  the  corporation  so  occupying  is  a  railway  company,  within  the  provision  of  stat 
8  &  9  Vict.  c.  16.,  Companies  Clauses   Consolidation  Act,  IG45,  sect.  97,  that  any  con- 


On  the  trial,  before  Jervis  C.  J.,  at  the  last  Spring 

(a)  And  Ttiursday,  Afa^  27th.   Berore  Lord  Campbell  C,  3.,  Coleridge, 
Erie  and  Crompton  Js. 
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Assizes  for  Derby^  it  appeared  that  land  of  the  plaintiff  QuetnU  Bmuh. 

had   heen   occupied   as  a  place  of  deposit  for  bricks  ' 

and  other   materials,   used  in  constructing   the  works  ^^ 

of  the  defendants,  by   a  person    alleged   to  be   their     wb8t™n 
agent     No  written  contract  or  authority  to  occupy  the      (5"^''*^ 
lands  was   proved.       The  London  and  North   Western 
Railway  Company  are  a  corporation  regulated  by  Acts  ^*je  between 
of  Parliament  which  incorporate  The  Companies  Clauses  P"vate persons, 

*  *  would  be  valid 

Consolidation   Act,   1845  (8  &   9    Vict  c.  16.).      The  though  made 

-  ,  by  parol  only, 

defence  on  the   merits  was,  that  the  occupier  of  the  may  be  made 
land  was  a  person  constructing  the  works  under  a  con-  behalf  of  the 
tract,  and  that  the  occupation  was  by  him  in  his  own  thrd^ectors, 
right,  and  not  as  agent  for  the  Company.     It  was  also  t\"e^compa^ny,'* 
objected  that,  in  point  of  law,  the  defendants,  being  a  J"^^  m°l[°  be°"" 

corporation,  could   not  be  made  liable  in  this  action  presumed 

agamst  the 

unless  the  plaintiff  could  prove  an  authority,  under  the  company  in  an 

action  for  use 

seal  of  the  Company  or  at  all  events  in  writing  signed  and  occupation, 
,        ,       , .  Ill  in  the  alienee 

by  the  directors,  to  occupy  the  lands.  of  direct  evi- 

Thc  Lord  Chief  Justice  gave  leave  to  move  to  enter  a  comrary,    ° 

nonsuit  on  this  ground,  and  left  it  to  the  jury  to  say  JJ^^J^/o^u^^. 

whether  the  defendants  had  in  fact  occupied  by  their  **°°  ^y  *!*® 

*  "^  corporation  or 

Bgent.     Verdict  for  plaintiff.  Its  agent. 

Macaulay,  in  last  JEaster  Term,  obtained  a  rule  nisi  to 

enter  a  nonsuit  pursuant  to  the  leave  reserved,  or  for  a 

new  trial  on  the  ground  that  the  verdict  was  against 

evidence. 


Miller  Serjt  and  Hayes  now  shewed  cause.  It  is  not 
disputed  that,  in  general,  a  corporation  cannot  contract 
by  parol ;  but  to  this  rule  there  are  exceptions ;  Beverley 
v.  Lincoln  Gas  Light  §•  Coke  Company  (a),   Church  v. 

(a)  6  A.^  E.  829. 


634 


Q.  B.  TRINITY  TERM. 


Lows 

V. 

North 
Western 

Railway 
Company. 


VohmtXrin.  The  Imperial  Gas  Light  Sf  Coke  Company  (a).  One  of 
•  these  exceptions  is  where  the  promise  is  raised  by  im- 
plication of  law,  as  in  Hall  v.  The  Mayor,  ^c.  of  Swan- 
sea {b).  So  a  corporation  cannot  make  an  actual  sur- 
render of  a  lease  but  bj  deed  under  their  seal;  but,  if 
they  accept  a  new  lease,  this  is  a  surrender  in  law  of  their 
first  lease;  2  Bac.  Abr.  266  (7th  ed.)tit  Corporations (E)3. 
It  is  obvious,  indeed,  that  a  contract  or  authority  implied 
by  law  cannot  be  under  seal.  Now,  a  promise  to  pay  a 
reasonable  satisfaction  for  lands  held  or  occupied  by  the 
defendants  is  implied  by  law  from  the  occupation,  at  least 
since  stat.  II  G.  2.  c.  19.  s.  14.  The  question  here,  there- 
fore, comes  to  be,  whether  the  Corporation  could,  without 
making  a  writing  under  seal,  occupy  the  lands.  It  has 
been  repeatedly  decided  that  a  corporation  may  recover 
as  plaintiffs  in  use  and  occupation ;  Dean  and  Chapter 
of  Rochester  v.  Pierce  (c),  ?%«  Mayor  of  Stafford  v. 
Till  {d)y  Southwark  Bridge  Company  v.  Sills  (e).  It  is 
difficult  to  see  why  the  executed  authority  to  occupy 
should  be  void  if  by  parol,  when  the  executed  authority 
to  permit  to  occupy  is  good.  In  Finlay  v.  Bristol  §* 
Exeter  Railway  Company {g)  Parke  B.  says:  "The  de- 
fendants, a  corporation  aggregate,  originally  agreed  by 
parol  to  take  the  premises  in  question  for  a  year.  Whether 
or  no  that  agreement  was  binding,  it  is  not  necessary  to 
determine ;  for,  having  occupied,  they  became  liable,  ac- 
cording to  the  authorities,  to  pay  rent  for  the  period  they 
occupied ;  and  in  respect  of  that  an  action  for  use  and 
occupation  would  lie."  But  in  the  present  case  all 
doubt  is  removed  by  The  Companies  Clauses  ConsoH- 


(a)  QA,^E.  846. 
(c)  1  Camph.  466. 
(e)  2  Car.  ^  P.  371. 


(6)  5  Q.  B,  526. 

(rf)  4  Bing.  75. 

(,g)  7jE:*cA.409.  415. 
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dation  Act,  1845  (8  &  9  Vict.  c.  16.),  sect.  97,  which  Queen*i  Bench. 
enacts  that,  "  with  respect  to  any  contract  which,  if 
made  between  private  persons,  would  by  law  be  valid 
although  made  by  parol  only,  and  not  reduced  into 
writing,  such  committee  or  directors  may  make  such 
contract  on  behalf  of  the  Company  by  parol  only, 
without  writing.'*  The  contract  to  pay  for  use  and 
occupation  is  one  which  may  be  made  by  private  per- 
sons without  writing;  and  therefore  it  may  bind  this 
corporation  if  made  by  the  directors  without  writing. 
Whether  it  was  so  made  or  not  was  a  question  for  the 

jury- 

(The  arguments  on  the  other  ground  of  motion  are 

omitted.     The  Court  held  that  the  rule,  on  this  point, 

could  not  be  supported.) 


Mellor  and  Macaulai/,  contr^  The  only  exception, 
at  common  law,  to  the  rule  that  a  corporation  can 
contract  only  by  deed  under  seal  is  where  the  case  is 
one  of  necessity,  or  at  least  of  convenience  amounting 
almost  to  necessity ;  Church  v.  TTie  Imperial  Gas  Light 
§•  Coke  Company  (a).  Mayor  of  Ludlow  v.  Cliarlton  (b). 
Here  there  was  no  reason  why  the  authority  to  occupy 
should  not  have  been  under  seal.  It  is  true  that  corpo- 
rations have  been  sometimes  held  entitled  to  sue  in 
respect  of  a  parol  agreement,  where  the  considera- 
tion has  been  enjoyed.  But  it  does  not  follow,  as  has 
been  contended  on  the  other  side,  that  corporations  can 
be  sued  upon  a  similar  agreement.  The  doctrine  of 
mutuality  in  contracts  does  not  apply  to  such  cases. 
And  the  distinction   between   actions  by,  and  actions 


(a)  eA.^E.  846.  861. 


{b)  6  M.^W.  815.  822. 


636 


Q.   B.   TRINITY  TERM. 


Lowe 
▼. 

North 
Western 

Railwajr 
Companjr. 


Volume  XVII I,  against,  a  corporation  upon  a  parol  contract  is  noticed  in 
^^^^'  the  judgment  in  Arnold  v.  The  Mayor  of  Pack  (a).  More- 
over,  in  the  present  case,  the  consideration  in  respect  of 
which  the  Corporation  are  sued  is  the  enjoyment  of 
land:  land  cannot  be  held  by  a  corporation  except 
under  a  scaled  agreement ;  and  therefore,  if  such  agree- 
ment be  wanting,  they  cannot  be  presumed  to  have 
held  it.  As,  therefore,  the  consideration  cannot  be 
presumed  to  have  been  enjoyed,  an  action  of  assumpsit 
will  not  lie.  [Lord  Campbell  C.  J.  The  liability  here 
arises,  not  upon  any  express  contract,  but  upon  the 
fact  of  there  having  been  an  actual  use  and  occupation, 
from  which  the  law  implies  a  promise.  In  Finlay  v. 
Bristol  if  Exeter  Railway  Company  (J)  Parke  B.  was 
evidently  of  opinion  that,  if  there  had  been  an  actual 
occupation  by  the  defendants  for  the  period  there  in 
question,  they  would  have  been  liable  in  assumpsit  in 
respect  of  that  occupation.]  Too  much  stress  has  been 
laid  by  the  other  side  upon  an  expression  of  the  learned 
Judge's  opinion,  which  was  a  mere  dictum,  and  not 
necessary  to  the  case.  [Lord  Campbell  C.  J.  It  agrees 
in  principle  with  the  decision  of  this  Court  in  Halt 
V.  77ie  Mayor,  Sfc,  of  Swansea  (c).  Where  an  exe- 
cutory contract  only  is  relied  upon,  such  contract  may 
be  void  as  against  a  corporation,  if  not  under  seal; 
but,  where  the  consideration  for  it  has  been  executed, 
an  implied  promise  arises  by  law,  which  does  not 
require  any  agreement]  Church  v.  TT^e  Imperial  Gas 
Light  Sf  Coke  Company  {d)  decides  that  it  makes  no 
difference  whether  the  contract  is  executed  or  execu- 
tory.    And  the  law  will  not  imply  a  promise  by  a  party 


(a)  4M.^G,  860.  896. 
■c)  6  Q.  B.  526. 


(6)  7  Exck.  409. 
(d)  6  A.^  E,  846. 
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who  can  contract  only  under  a  certain  fonn,  where  that   Queen*$  Bench. 

form    has   not   been   followed;    LampreU  v.  BiUericay 

Union  (a).    [Lord  Campbell  C.  J.   That  case  goes  rather 

far;  it  must  be  considered  as  contradicting  Sanders  v. 

St  Neots  Union  (b).    Crompton  J.    The  Corporation  here 

may  contract  by  parol,  under  stat,  8  &  9  Vict  c.  16. 

s.  97.     Ought  we  not  to  infer  that  everything  has  been 

rightly  done,  and  that,  if  there  be  a  parol  contract,  it  has 

been  made  agreeably  to  the  Act?]    It  was  not  suggested, 

at  the  trial,  that  the  directors  had  entered  into   any 

contract  under  the  statute.     And,  to  sustain  an  action 

on  such  a  contract,   the  authority  of  the  directors  to 

bind  the  Company  must  be  regularly  proved;  Ridley  v. 

Plymouth  Grinding  Sf  Baking  Company  (c)^  Homersham 

V.  Wolverhampton  Waterworks  Company  {dy 


Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
must  be  discharged.  The  first  point,  the  question  of 
law,  is  one  which  the  defendants  were  justified  in 
advancing,  but  which  I  think  does  not  afibrd  any 
defence  to  the  action.  It  is,  that  the  defendants,  being 
a  corporation,  are  not  liable  in  assumpsit  for  use  and 
occupation,  inasmuch  as  they  cannot  be  bound  by  any 
contract  not  under  seal.  We  must  assume  that  the 
defendants  have  occupied  the  land  with  the  consent 
of  the  plaintiff.  Now  Dean  Sf  Chapter  of  Rochester 
v.  Pierce  {e)  and  The  Mayor  of  Salford  v.  Till  (g) 
decide  that  a  corporation  may  sue  in  assumpsit  for 
use  and  occupation,  where  the  land  has  been  occupied 


(a)  3  Exch,  283.  (6)  8  Q.  B.  810.  (c)  2  Exch,  71 L 

(d)  6  Exeh.  137.     See  Smith  ▼.  The  HuU  Glasi  Company,  11  Com.  B, 
897. ;  Royal  British  Bank  ▼.  Turquand,  b  E.^  B, 

(c)    1  Campb,  466.  {g)  4  Bing,  75. 
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Volume XV II I.  with  their  consent.     I  think  that  the  right  is  reciprocal, 
and  that  the  party  by  whose  permission  a  corporation  has 
occupied  lands  may  sue  them  in  assumpsit  for  use  and 
occupation.     Then,  in  Hall  v.  The  Mayor^  tfc.  of  Swan- 
sea (a)  it  was  held  that  a  corporation  was  liable  to  an 
action  for  money  had  and  received  in  respect  of  sains 
which  the  law  implied  a  promise  by  them   to  repay. 
That  was  not  a  case  where   the  doctrine  of  necessity 
applied;   the  only  necessity  was  the   obligation  which 
lies   upon   a  corporation   to  pay  its   debts;   and   that 
necessity   exists   here.      We   are   also   bound   to    pay 
great   respect   to    what  fell    from    my  brother  JPnarke 
in   Finlay  v.    Bristol  §•  Exeter   Railway   Company  (b), 
where  he  intimated  that  a  corporation  was  liable  in 
assumpsit  for  use    and  occupation,   after    having  ac« 
tually  occupied  and  enjoyed  the  land  with  the  consent 
of  the  owner.     But,  independently  of  these  authorides, 
the  Corporation  here  has  an  express  power,  under  sect 
97  of  the  Companies  Clauses  Consolidation  Act,  1845^ 
to  make  a  parol  contract,  through  the  directors,  for  an 
occupation  of  land  which  is  necessary  for  carrying  oat 
the  undertaking ;  and,  if  such  a  contract  be  made,  the 
Corporation  is  liable  to  be  sued  in  assumpsit  in  respect 
of  such  occupation.     That  being  so,  we  ought  not  to 
defeat  the  justice  of  the  case  by  assuming  that  no  such 
parol  contract  has  been  made,  when  its  existence  would 
obviate  all  difficulty.   There  was  no  evidence  to  negative 
the  existence  of  such  a  contract;  and  we  may,  therefore, 
fairly  presume  it  to  have  existed. 


Coleridge  J.     I  am  of  the  same  opinion.    As  to  the 
first  point,  we  may  assume  the  jury  to  have  found  that  the 

(a)  5  Q.  B.  526.  (6)  7  Erch.  416. 
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defendants,  by  tbeir  agent,  bad  occupied  tbe  pIaintifF*s 
land,  by  bis  permission,  for  tbe  purposes  of  tbe  Corpora- 
tion. In  tbe  case  of  an  ordinary  individual,  tbe  law  would, 
under  tbese  circumstances,  raise  a  promise  on  bis  p^irt 
to  pay  for  tbat  occupation,  wbicb  would  support  an 
action  of  assumpsit.  Tbere  are  cases  to  sbew  tbat  a 
corporation  also  is  liable  upon  an  implied  promise  of 
ibis  kind;  and  I  do  not  tbink  we  ougbt  to  limit  tbe 
autbority  of  tbose  cases.  But,  moreover,  in  tbe  present 
case,  tbe  Corporation  bad  clearly  a  rigbt  to  make  a  parol 
contract,  by  means  of  tbeir  directors,  for  tbe  occupation 
of  land  for  tbe  purposes  of  tbeir  undertaking.  Tbere  is, 
tben,  no  legal  impediment  to  tbeir  making  tbe  same 
kind  of  contract  as  tbat  wbicb  a  private  individual  can 
make:  and  we  must  tberefore  infer  tbat,  if  tbey  make 
sucb  a  contract,  tbey  are  subject  to  tbe  same  liabilities 
as  a  private  individual.  Independently,  tberefore,  of  tbe 
autborities,  I  tbink  tbat  tbis  action  is  maintainable. 


Queen*i  Bench, 

1852. 
Lowe 
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Erle  J.  I  am  of  tbe  same  opinion.  I  think  tbere 
was  evidence  to  go  to  tbe  jury  of  an  occupation  of 
tbe  plaintiff's  land  by  tbe  defendants  for  a  corporate 
purpose.  Tbe  decisions  upon  tbe  question  wbetber,  in 
respect  of  sucb  an  occupation,  an  action  will  lie  against 
a  corporation  witbout  proof  of  a  contract  under  seal  are, 
no  doubt,  conflicting.  But  tbe  Court  of  Exchequer, 
wbicb  bas  always  been  disposed  to  maintain  tbe  exemp- 
tion of  corporations  from  liability  in  respect  of  contracts 
not  under  seal,  laid  down,  in  Finlay  v.  Bristol  and  Exeter 
Railway  Company  (a),  tbat,  where  a  corporation  had 
actually  occupied  land,  tbey  were  liable  to  an  action 
of  assumpsit  for  use  and  occupation.     Here,  too,  tbe 

(a)  7  JE^xcA.  409.     See  p.  416. 
2  u  2 
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18o2. 


"^.J contracts  for  corporate    purposes:    if,   therefore,   they 

^'*^.^^  enter  into  such  a  contract  (and  we  have  a  right,  in 
the  absence  of  evidence  to  the  contrary,  to  presume 
that  they  have  done  so  here),  the  same  liability  attaches 
to  them  as  would  attach  to  an  ordinary  individual.  I 
think,  therefore,  the  action  is  maintainable. 


North 
Western 

Railway 
Company. 


Crompton  J.  concurred. 


Rule  discharged  (a). 


(rt)  Sec    JTendenton   v.    Auttralian    Boyal  Steam    Navigation    Campanift 
0   E.  §•   /?. 


Thursday, 
May  27  ih. 


Crosthwaite,  administrator  &c.  of  Barrow, 
deceased,  against  Gardner. 


A.  declared 
as  administra- 
tor  of    B.y 

stating  that 
defendant,  in 
/?.'8  lifetime, 
was  indebted 


■p\EBT  by  plaintiff,  as  administrator  of  Robert  Barrow. 
The  first  count  stated  that  defendant,  in  the  life- 
time of  the  said  R.  Barrmo^  was  indebted  to  the  said 
R.  Barroio  in  5007.  for  goods  sold,  and  delivered,  work 
to^paidbT^  and  labour,  money  paid,  &c.,  and  on  an  account 
defendant  to      gtaied ;  which  sum  was  to  be  paid  to  Barrmo  by  de- 

J?.  on  request.  '  »  •' 

It  was  proved    fendant  on  request.     Breach,  non-payment  to  Barrow 
contracted  with  in  his  lifetime,  or  to  plaintiff  as  administrator.     The 

defendant,  in 

writing,  to  do    second  count  was  on  accounts  stated  between  defendant 

certain  works  i      i   •      .  «•  i     •    •  /    \ 

for  him  for        and  plamtift  as  admmistrator  (a). 

400/.,  to  be 

'^fifioTof  ^tSr  ('^^  ^^'^  ^°"°*  ^^  abandoned  at  the  trial. 

works  :    B, 

died  before  their  completitm ;  and  ^.,  before  he  had  taken  out  letters  of  administration, 

agreed  with  defendant  to  complete,  and  did  complete,  the  works. 

Held,  that  these  facts  did  not  support  the  aeclaration,  inasmuch  as,  the  contract  being 
entire,  and  the  works  unfinished  at  ^.'s  death,  no  debt  accrued  from  defendant  to  B, 
in  ^.*s  lifetime ;  although  the  new  agreement  with  A.  amounted,  as  between  him  and 
defendant,  to  a  rescinding  of  the  original  contract,  which  would  entitle  A,,  as  administrator, 
to  sue  on  a  quantum  meruit  in  respect  of  the  work  done  by  B. 
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Pleas:    1.  Ne  uncques  administrator.    2.  (to  the  first  Queen\ Bench, 
count)   Payment  to  Barrow.    3.  Payment   to  plaintiff  __l^f^._ 


as  administrator.  4.  That  Barrow  had  agreed  with  Ckosthwaitk 
defendant  to  do  certain  carpenter's  and  joiner's  work,  Gardner. 
and  provide  materials  for  the  same,  for  415/.,  to  be 
allowed  in  account  to  Barroto  on  the  completion  of  the 
works ;  that  Barrow  executed  and  provided  the  greater 
part  of  the  said  work  and  materials,  and  that  after  his 
death  plaintiff,  as  administrator,  executed  and  provided 
certain  other  work  and  materials  under  the  same  con- 
tract ;  and  that  the  accounts  stated  in  the  second  count 
were  of  and  concerning  the  last  mentioned  work  and 
materials  solely,  together  with  certain  other  debts  due 
from  defendant  to  Barrow  in  his  lifetime.  The  plea 
then  stated  a  set-off  of  money  due  from  Barrowy  in  his 
lifetime,  to  defendant.  The  replication  joined  issue  on 
the  first  three  pleas,  and,  as  to  the  fourth,  alleged  a 
discharge  by  defendant,  in  Barrow's  lifetime,  of  the  debt 
there  pleaded  by  way  of  set-off.     Issue  thereon. 

On  the  trial,  before  Cresswell  J.,  at  the  Liverpool 
Spring  Assizes,  1852,  it  appeared  that  the  intestate, 
Barrmoy  in  Aprily  1850,  agreed  to  do  certain  work  for 
the  defendant  under  a  contract  in  writing  to  the  follow- 
ing effect. 

I,  the  undersigned  Robert  BarroWy  agree  with  George 
Harrison  Gardnery  Esq.,  to  perform  the  whole  of  the 
joiner's  and  carpenter's  work  of  the  new  residence 
intended  to  be  erected  by  the  said  G.  H.  G.  at  &c. ;  all 
to  be  performed  in  the  very  best  workmanlike  manner, 
in  every  way  according  to  the  full  intent  and  meaning 
of  the  plans,  elevations,  &c. ;  at  and  for  the  sum  of  415/. 

Barrow  died  in  1851,  having  completed  a  portion 
of  the  work  under  this  contract.     The  plaintiff,  before 
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.' the  defendant  to  complete,  and  did  complete,  the  re- 


CH08TIIWA1TK  mainipg  portion  of  the  work  specified  in  the  contract; 
Gaedner.     in  respect  of  which  portion  the  claim  under  the  second 
count  was  made  (a).     It  was  objected,  for  the  defendant, 
that,  as  the  contract  between  him  and  Barrow  was  an 
entire  contract,  no  debt  could  accrue  from  the  defendant 
to  Barrow  until  the  whole  of  the  work  had  been  com- 
pleted, and  that  therefore,  as  Barrow  had  died  before 
completing  it,  his  administrator  was  not  entitled,  under 
this  form  of  action,  to  sue  for  a  proportionate  sum  in 
respect  of  what  had  been  done.     A  verdict  was  found 
for  the  plaintiflF  for  92i,  leave  being  reserved  to  move  to 
enter  a  nonsuit     Knowles,  in  last  Easter  term,  obtained 
a  rule  Nisi  accordingly. 

Atherton  and  Cowling  now  shewed  cause.  The  plain- 
tiff  sues  in  his  representative  character  for  money  due  to 
the  intestate  in  his  lifetime;  and  the  ordinary  indebitatus 
count  is  the  form  in  which  such  a  claim  ought  to  be 
stated.  The  only  special  count  of  which  the  plaintiff 
could  avail  himself  would  be  a  count  for  the  non- 
completion  of  the  contract  by  the  defendant  But  the 
plaintiff  was  not  bound  to  bring  his  action  in  that  form. 
The  defendant  could  have  compelled  the  intestate's 
representative  to  complete  the  contract;  and  the  in- 
testate's representative  is  therefore  entitled  to  sue  the 
defendant  in  respect  of  the  work  which  the  intestate 
had  already  performed.  It  is  contended  that  the 
plaintiff  cannot  sue  for  a  proportionate  part  of  the  sum 
agreed  to  be  paid  by  the  defendant  under  the  contract, 

(a)  See  p.  640.  note  (a). 
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because  the  intestate  had  not  fulfilled  his  part  of  the  0"*~''  *'"'*• 

contract  at  the  time  of  his  death.     But  the  employment  

of  the   plaintiflf  by  the  defendant,  upon  the  intestate's  v. 

death,  amounted  to  a  rescinding  of  the  original  contract; 
and,  upon  its  being  rescinded,  the   defendant  became 
liable  to  pay  a  proportionate  part  of  the  whole  sum 
payable  under  the  contract.     The  case  is  analogous  to 
that  of  a  servant  hired  for  a  year,  and  dying  before 
the  expiration  of  that  time :   his  representative  would 
be  entitled  to  recover  the  proportionate  amount  of  the 
yearly  wages  which  was  due   at  the  servant's  death. 
[Lord  Campbell  C.  J.     I  do  not  see  how  the  averment 
that  the  defendant  was  indebted  to  the  intestate  in  his 
lifetime  can  be  supported.]     As  soon  as  the  contract 
was  rescinded,  the  defendant  became,  in  contemplation 
of  law,  the  intestate's  debtor  in  respect  of  the  work 
performed  by  him,  and  therefore  liable  to  his  repre- 
sentative.    The   Statute   of  Limitations   would  begin 
to  run,  not  from  the  time  of  the   rescinding  of  the 
contract,  but  of  the  performance  of  the  work  by  the 
intestate.     That  shews  that  the  liability  of  the  defendant 
caused  by  the  rescinding  of  the  contract  must  be  con- 
sidered, by  relation,  as  commencing  in  the  intestate's 
lifetime.   [Liord  Campbell  C.  J.  Could  not  the  count  have 
stated  that  the  defendant  was  indebted  to  the  plaintiff, 
as  administrator,  for   work    and    labour  done   by  the 
intestate?]     That    is    certainly  not    the    usual    form. 
[Cr&mptan  J.     It  would  be  correct      If  a  purchase 
had  been  made  from  the  intestate,  for  which  payment 
was  to  be  made  on  a  day  which  happened  after  his 
death,   his  representative  might  sue  for  the   purchase 
money  under  a  similar  form.     Lord   Campbell  C.   J. 
The  difficulty  here  is  something  like  that  which  arose  in 
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Volume  xyi II,  framing  an  indictment  in  the  Ccue  of  the  Regicides  {a)j 
where  it  was  a  question  in  whose  reign  the  crime  should 
Crosthwaite   j^g  si^iiQd  to  have  been  committed.] 
Gardner. 

Knowles  and  Joseph  Addison,  contra.     If  the  original 
contract    had    been    rescinded  by   mutual    agreement 
between  the  intestate  and  the  defendant,  the  plaintiff, 
as    administrator,    could    have    recovered,    under    the 
present  form   of  action,  a    proportionate  part   of  the 
sum    originally    agreed    to    be    paid.      But,    as    the 
contract  was   rescinded    after   the   death   of    the    in- 
testate,   the    defendant     was    not    indebted     to    the 
intestate  in  his  lifetime;   and   therefore   the   count  is 
improperly  framed.      In  order   to  recover  under  the 
declaration  as  laid,  it  must  be  shewn  that  the  intestate 
himself  could  have  recovered  in  his  lifetime:    and  it 
is  clear  that  he  could  not  have  done  so,  the  contract  not 
having  been  then  rescinded ;  Sinclair  v.  Bowles  (ft).     As 
to   the  argument   on  the   Statute   of  Limitations:    in 
Cowper  V.  Godmond  (c),  where  an  action  was  brought 
to  recover  the  consideration  money  of  an  annuity  which 
had  been  granted  more  than  six  years  before  and  had 
been  avoided,  at  the  instance  of  the  grantor,  within  six 
years,  it  was  held  that  the  statute  did  not   begin   to 
run   till   the    annuity  had  been  avoided.     Churchill  v. 
Bertrand{d)    (where   an  administratrix   was   sued  for 
purchase  money  of  an  annuity  granted  by  the  intestate 
and  set  aside   by  her  after  his  death)  is  to  the   same 
effect.     The  plaintiff  should  have   declared  either  on 
a  special  count,   setting  out  the  original  contract,  the 

(a)  Kelyng,  7.  10.  (6)  9  B.  ^  C.  92, 

(c)  9  Bhifj,  748.     Sec  Iluggins  ▼.  Coates,  5  Q,  B,  432. 
(^d)  3  Q.  B.  5CB. 
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rescinding  of  it,  and  the  accruing   of  the  defendant's  Queen  $  Bench. 

liability   to   the    plaintiff  in   consequence   of  such  re-  '___ 

scinding,  or  in  the  form  which  has  been  suggested  by  Cbosthwaite 
the   Court,  of  an   indebitatus  count   stating   that  the     GABDKKtt. 
defendant   was   indebted   to   the    plaintiff,  as  adminis- 
trator, in  respect  of  work  and  labour  performed  by  the 
intestate. 


Lord  Campbell  C.  J.  I  am  sorry  that  this  objection 
should  prevail ;  but  I  do  not  see  how  it  is  to  be  got 
over.  The  declaration  states  that  the  defendant,  in 
Barrow^s  lifetime,  was  indebted  to  Barrow  in  money 
which  was  to  be  paid  to  him  on  request.  Now  that 
allegation  is  not  proved  by  the  agreement  which  was 
put  in  evidence ;  for  by  that  it  appears  that  Barrow 
was  to  be  paid  only  upon  completion  of  the  works. 
Evidence,  however,  was  given  of  a  subsequent  agree- 
ment between  the  plaintiff  and  defendant  which 
amounted  to  a  rescinding  of  the  original  contract; 
and  it  was  contended  that,  upon  such  rescinding,  the 
plaintiff  became  entitled  to  recover  for  what  had  been 
done  by  Barrow.  But  it  is  clear  that  he  could  not 
recover  it  as  a  debt  due  from  the  defendant  to  Barrow 
in  his  lifetime ;  for,  during  Barrotos  lifetime,  the  original 
contract  was  in  full  force.  I  think  that  the  rescinding 
of  it  amounted  to  an  agreement  by  the  defendant  to 
pay  for  what  had  been  already  done,  upon  a  quantum 
meruit  or  a  quantum  valebat ;  but  that  agreement  took 
place  after  Barrow^s  death,  and  cannot  support  a  claim 
for  a  debt  due  to  Barrow  in  his  lifetime.  It  was  said 
that  the  original  contract  must  be  considered  as  having 
been  put  an  end  to  ab  initio,  and  as  having  never  existed. 
But  such  a  doctrine  would  lead  to  various  absurdities 
and  contradictions.     For  instance,  if  an  action  had  been 
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i contract  was  pending,  a  rescinding  of  the  contract  upon 

Crosthwaite  ^^  ^^^  ^y  ^f  ^^  would  give  the  plaintiff  a  good  cause 
Gardner.  Qf  action,  though  he  had  not  one  when  the  writ  was 
issued.  As  to  the  argument  upon  the  Statute  of  Limi- 
tations, it  is  clear  that  the  statute  would  run  from  the 
rescinding  of  the  contract ;  otherwise  it  would  run  from 
a  time  at  which  the  action  had  not  accrued.  I  think, 
therefore,  that  the  original  contract  must  be  considered 
as  in  force  until  the  time  at  which  it  was  rescinded. 
The  first  count,  therefore,  is  not  proved.  I  do  not  see 
that  there  was  any  difficult;  in  framing  a  proper  count, 
or  in  amending  at  the  trial. 

Coleridge  J.  I  also  regret  that  this  rule  must  be 
made  absolute ;  but  the  law  is  clear.  The  declaradon 
allies  that  the  defendant  was  indebted  to  Bamno,  during 
his  lifetime,  in  money  to  be  paid  to  him  upon  request 
Now  before  Barrow's  death  there  was  no  debt  at  all  due. 
Between  that  time  and  the  rescinding  of  the  original 
contract  there  was  an  interval  during  which  Barrow'% 
representative,  if  there  had  been  one,  might  have 
sued,  though  not  in  the  present  form,  for  the  work 
already  done.  Then  comes  the  question,  whether  the 
rescinding  of  the  original  contract,  after  the  death  of 
Barrowy  creates,  by  relation,  a  debt  due  to  Barrow 
in  his  lifetime.  I  see  no  ground  upon  which  such 
a  view  can  be  justified,  which  is,  in  fact,  contrary 
to  the  very  meaning  of  the  word  rescinding.  I  am 
therefore  of  opinion  that  the  declaration  cannot  be 
supported. 

Erle  J.     I  am  of  the  same  opinion.     The  rules  of 
pleading   do  not  admit  of  this  form  of  action  being 
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supported  by  the  evidence  which  was  brought  forward  Queen*M  Bench, 

at  the  trial,     I  think  the  powers  of  amendment  given 1_ 

to  the  Court  at  Nisi  prills  might  have  been  exercised  CRo*^"*^"^ 

in   favour  of  the    plaintiflF,   if  an   application   to  that  Gardner. 
effect  had  been  made. 

Crompton  J.  concurred. 

Rule  absolute. 


Ex  parte  Death.  -FViVfay, 

^  May  28th. 

TT/^ATSON  moved  for  a  rule  calling  on  the  Vice  The  governing 

Chancellor  of  the  University  of  Cambridge^  and  yersitymay 
the  several  Heads  of  Colleges  there,  as  also  on  the  Rev.  a^dccree  that 
Michael  Angela  Atkinson  M.A.,  to  shew  cause  why  a  man  wUh  whom 
prohibition  should  not  issue  to  restrain  all  proceedings  *  P®"°°  'n   . 
in  respect  of  a  certain  complaint  by  the  said  M.  A.  within  the  Uni- 

^  ^  •.  versity  con- 

Atkinson  against  John  Death  for  an  alleged  violation  of  tracts  a  debt 

exceeding  6/, 

a  certain  decree  or  edict  made  by  the  Vice  Chancellor  shall  make  the 

and  Heads  of  Colleges  of  the  said  University  on  11th  the  tutor  of 

February  1847.  ':^4^^' 

The  motion  was  grounded  on  an  affidavit  of  John  SSlwmm^n^ 

Death,  stating :  That  Courtenay  John  Vernon,  formerly  |f  ^®  °"^**   ^ 
®  "^  »  J    doing  so :  and, 

in  case  of  dis- 
obedience, they 
may  enforce  such  decree  by  ordering  that  no  person  in  statu  pupillari  shall  deal  with  the 
tradesman  for  a  given  period. 

If  the  Vice  Chancellor,  attended,  on  summons,  by  the  Heads  of  Colleges,  makes  an  order 
to  discoromune,  in  pursuance  of  such  decree,  this  is  not  a  judicial  proceeding  which  the 
Superior  Courts  can  restrain  by  prohibition. 

It  makes  no  difference,  as  to  these  points,  that  the  decree  contains  other  distinct  regulations 
which  it  requires  licensed  victuallers  to  comply  with  on  pain  of  being  deprived  of  their  licenses. 

The  proceeding  for  the  purpose  of  discoromuning  does  not  become  judicial  by  the  Vice 
Chancellor,  through  his  officer,  giving  notice  to  the  party  complained  of  that  the  meeting 
will  be  held  at  a  given  time  and  place,  and  summoning  him,  or  giving  him  liberty  to  attend, 
for  the  purpose  of  answering  the  complaint  or  ofiering  explanation :  nor  is  the  party 
entitled,  on  that  account,  to  demand  admittance  for  his  attorney. 
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Volume  xvii I.  Student  of  Tritdty  Colkge^  Cambridge,  being  indebted  to 
deponent  in  143/.  175.,  deponent,  in  March  1852,  in- 
fix parte       structed  his  attorney  to  apply  by  letter  for  payment ;  and 
deponent's  attorney,  by  his  direction,  wrote  a  letter  to  the 
Rev.  M.  A.  Atkinson,  tutor  of  the  said  College,  stating 
his  intention  to  sue  Mr.  Vernon  for  the  debt ;  and  that 
deponent    accordingly    commenced    an   action    in   the 
Court  of  Queen*s  Bench  against  Mr.  Verrum,  who  soon 
afterwards  paid  the  debt  and  costs.     That  Mr.  Vernon 
was  not  living   in  or   near   the  University  when  the 
letters  were  written  and  action  brought.     And  that  no 
tutor  of  the  said  College  required  deponent  to  send 
notice  to  him  of  the  amount  of  the  said  debt  at  the  end 
of  every  quarter  or  at  any  other  period.     That,  on  8th 
May,  deponent  was  served  with  the  following  summons 
under  the  hand  and  seal  of  oflSce  of  the  Vice  Chancellor. 

"  Cambridge  University,  to  wit.  To  John  Crouch, 
Yeoman  Bedell.  Whereas  the  Rev.  M.  A.  Atkinson, 
Master  of  Arts  and  tutor  of  Trinity  College  in  this 
University,  has  made  information  before  mc  that 
John  Death,  horse  dealer  and  livery  stable  keeper,  of 
Jesus  Lane,  Cambridge,  has  allowed  Courtenay  John 
Vernon,  student  of  Trinity  College  and  a  person  in  statu 
pupillari,  to  contract  with  him  the  said  John  Death  a 
debt  exceeding  the  sum  of  5/.  without  sending  notice 
of  the  same  at  the  end  of  every  quarter  to  the  said 
M.  A.  Atkinson,  in  violation  of  a  decree  of  the  Vice 
Chancellor  and  Heads  of  Colleges  dated  February  lllb 
1847  :  You  are  hereby  authorized  and  directed  to  sum- 
mon the  said  John  Death  before  me  at  King's  College 
Lodge  on  Monday  next  the  1 0th  instant,  at  the  hour  of 
1 1  o'clock  in  the  forenoon,  to  answer  the  said  conipluint. 

"  Given"  &c.  *•  the  8th  day  o^ May  a.d.  1852. 

"  Richd.  Ok€s,\\QQ  Chancellor  of  the  University."  (l.s.) 
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The  deponent  stated  that,  at  the  prescribed  time,  he  Queen's  Bench, 

'             1852 
went  to  King's  CoUege  Lodge  to  answer  the  complaint,  ' 

with  an  attorney,  Mr.  Cooper^  whom  he  had  retained  dkath° 
"for  the  purpose  of  advising  and  assisting  him  in 
making  his  defence  to  the  said  complaint ;"  but,  admit- 
tance being  denied  to  the  attorney,  deponent  did  not 
enter  the  Lodge.  The  attorney,  who  claimed  admission 
both  in  that  character  and  as  one  of  the  public,  made 
several  attempts  afterwards  to  go  in,  as  did  other  persons; 
but  they  were  prevented  from  doing  so.  On  May  21st 
the  School-keeper  of  the  University  served  the  deponent 
with  a  document  in  these  terms. 

«il%21st  1852. 

"I  am  desired  to  inform  you  that  there  will  be  a 
meeting  of  the  Vice  Chancellor  and  Heads  of  Colleges 
on  Monday  the  24th  inst.,  at  King's  College  Lodge^  at 
1 1  o'clock  in  the  forenoon,  to  hear  the  complaint  made 
by  Mr.  Atkinson  of  Trinity  College  of  your  not  having 
complied  with  the  regulation  which  requires  tradesmen 
and  others  to  give  notice  to  tutors  of  Colleges  of  debts 
incurred  by  their  pupils;  and  that  you  are  at  liberty  to 
attend,  if  you  please,  for  the  purpose  of  giving  any 
explanation,  but  that  you  must  come  alone.  Thos. 
Johnsouy  for  the  University  Marshal.  To  Mr.  John 
Deaths  of  Jestu  Lane^  horse  dealer  and  livery  stable 
keeper." 

The  deponent  had  no  other  notice  or  knowledge  of 
the  said  complaint ;  nor  any  other  summons  to  appear 
and  answer.  He  did  not  attend  the  meeting,  but  was 
informed  and  believed  that  it  was  attended  by  the  Vice 
Chancellor,  several  Heads  of  Colleges,  the  Registrar, 
and  the  complainant :  and,  on  the  said  24th  May^  the 
said  Vice  Chancellor  and  certain  Heads  of  Colleges,  for 
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FobmexriiL  ^^d  io  rcspect  of  the  matter  of  the  said  complaint  of  the 

^^     '       said  M.  A.  Atkvisan,  pronounced  the  deponent  to  be 

Ex  parte      discommuned  until  the  end  of  next  term. 
Death. 

On  May  25th,  a  printed  decree   in   the  following 
terms  was  posted  up  in  the  several  Colleges. 

''  Kitiffs  College  Lodge,  May  24th  1852. 

*^  Whereas  it  has  been  proved  that  John  Death,  horse 
dealer,  of  JesuB  Lane,  has  neglected  to  comply  with  an 
edict  of  the  Vice  Chancellor  and  Heads  of  Colleges,  by 
which  all  tradesmen  and  dealers  with  whom  any  peraon 
in  statu  pupillari  shall  have  contracted  a  debt  exceeding 
the  sum  of  5L  are  required  to  send  notice  of  the  same 
at  the  end  of  every  quarter  to  the  College  tutor  of  the 
person  so  indebted,  and  warned  that  unless  they  do  so 
they  will  be  discommuned :  It  is  ordered  and  decreed 
by  the  Vice  Chancellor  and  Heads  of  Collies  whose 
names  are  underwritten,  that,  firom  the  present  date 
until  the  end  of  next  term,  no  person  in  statu  pupillari 
shall  either  directly  or  indirectly  contract,  bai^in,  bay 
or  sell  or  have  any  tradings  or  dealings  with  the  said 
John  Death :  and  that,  if  any  person  in  statu  pupillari 
shall  presume  to  disobey  this  decree,  he  shall  for  his 
misdemeanour  and  contumacy  be  punished  by  suspen- 
sion, rustication  or  expulsion,  as  the  case  shall  appear 
to  the  Vice  Chancellor  and  the  Heads  of  Colleges  to 
require. 

"jBJ.  Okes,  Vice  Chancellor.  Gilb.  Ainslie.  Geo. 
Archdale.  R.  Tatham.  W.  Whewell  H.  Fhilpott 
J  CartmeU.  G.  E.  Corrie.  J.  Pulling.  T.  Worsley. 
T.  E.  Geldart. 

"N.B.  The  description  of  persons  'in  statu  pupillari' 
comprehends  all  undergraduates  and  bachelors  of  arts." 

The  deponent  further  stated  information  and  belief 
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that  the  Vice  Chancellor  and   Heads  of  OoUeffes  in-   Queen*s  Bench. 

1852 
tended   to  enforce   the  said  decree.     He  added   that  L_ 

his  principal  customers  were  students  of  the  University :       DEAXiir 
that,  as  he  believed,  the  enforcement  of  the  decree  would 
cause  him  a  pecuniary  loss  of  450L :  and  that  he  was  not, 
and  never  had  been,  a  member,  or  servant  to  a  scholar, 
of  the  University,  or  a  common  minister  thereof. 

The  attorney,  Mr.  Cooper^  who  was  town  clerk  of  the 
borough  of  Cambridge^  made  an  affidavit,  citing  the 
charters  of  Edward  IIL,  Richard  IL  and  Queen  Eliza- 
bethy  which  give  to  the  Chancellor  of  the  University  of 
Cambridge  exclusive  cognizance  of  pleas  where  a  master, 
scholar,  scholar's  servant,  or  common  minister,  of  the 
University  is  a  party;  and  stat.  13  Eliz.  c.  29.,  con- 
firming the  said  charters.  The  affidavit  went  on  to 
state :  That  the  right  to  make  statutes  for  the  govern- 
ment of  the  said  University  is  vested  in  the  Regent  and 
Non  Regent  Doctors  and  Masters  of  the  said  University, 
commonly  called  the  Senate ;  but  that  certain  statutes 
for  the  government  of  the  said  University  have  from 
time  to  time  been  made  by  the  Crown  and  accepted  by 
the  senate  of  the  said  University,  and  that  the  principal 
or  governing  body  of  statutes  was  made  by  Queen 
Elizabeth  in  the  12th  year  of  her  reign:  and  that, 
under  such  statutes,  the  Chancellor  and  Heads  of  Col- 
leges are  empowered  to  explain  and  determine  doubts 
in  the  said  statutes;  and  that  thereby  the  Chancellor^ 
with  the  consent  of  the  Heads  of  Colleges,  is  empowered 
to  assign  and  impose  penalties  for  the  violation  of  such 
statutes  in  all  cases  where  no  express  penalty  is  by  the 
said  statutes  imposed.  That  the  Vice  Chancellor  and 
Heads  of  Colleges  of  the  said  University  have  been 
accustomed  from  time  to  time  to  make  decrees  which. 
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Volume XVI I L  although  not  warranted  by  the  limited  powers  vested  in 

1852 
1_  them  by  the  said  statutes,  or  by  the  constitution  of  the 

D^KATH?      ^^^^  University,  have  for  the  most  part  related  excla- 

sively  to  the  junior  members  of  the  said  University,  who 

not  being  in  a  situation  to  contest  their  validity,  such 

decrees  have  been  submitted  to;  but  that  (with  few  and 

for  the  most  part  recent  exceptions)  the  Vice  Chancellor 

and  Heads  of  Colleges  have  not  attempted  to  make 

decrees    relating    to   the   inhabitants  of   the    town  of 

Cambridge:  and  that  in  several  of  the  excepted  cases 

such   decrees  have   been   successfully  resisted   by  the 

inhabitants  of  the  said  town.     That,  on  11th  February 

1847,    the    Vice    Chancellor    and   Heads  of  Colleges, 

without  (as  deponent  verily  believes)  having  any  lawful 

power  or  authority  so  to  do,  made  certain  decrees,  of 

which  a  copy  hereafter  follows,  viz, 

"  St.  Catharines  Hall  Lodge,  Feb.  11,  1847. 

^^  Whereas  it  is  highly  injurious  to  the  good  order  and 

discipline  of  the   University   that  facilities   should  be 

afforded  to  persons  in  statu  pupillari  to  contract  without 

the  knowledge  of  their  tutors  large  debts,  or  debts  with 

a  long  extension  of  credit,  notice  is  hereby  given  that, 

if  any  vintner  or  victualler  shall  be  proved  before  the 

Vice    Chancellor    to  have    permitted,   after    the  date 

hereof,  any  person  in  statu  pupillari  to  contract  a  debt 

for  wine  or  spirituous  liquors  exceeding  the  sum  of  lOt 

without  the  knowledge  and  consent  of  the  tutor  of  such 

person,  he  shall  be  deprived  of  his  licence.     Also  that 

every  vintner  or  victualler  with  whom  any  person  in 

statu  pupillari  shall  hereafter  contract  any  debt  for  wine 

or  spirituous  liquors  shall  be  required  to  send  notice  of 

the  amount  of  the  same  at  the  end  of  each  quarter  to 

the  College  tutor  of  the  person  so  indebted,  on  pain  of 
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deprivation  of  bis  license  if  he  shall  be  proved  to  have  Q„eeii'«  Bench. 
neglected  to  comply  with  this  regulation.  Notice  Is  '^^^' 
also  hereby  given  that  every  tradesman  or  dealer  with  Ex  p*rt6 
whom  any  person  in  statu  pupillari  shall  hereafter 
contract  a  debt  exceeding  the  sum  of  6L  shall  be 
required  to  send  notice  of  the  amount  of  the  same 
at  the  end  of  every  quarter  to  the  College  tutor  of 
the  person  so  indebted,  on  pain  of  being  punished  by 
discommuning  or  otherwise  as  to  the  Vice  Chancellor 
and  Heads  of  Colleges  shall  seem  fit.  Also  that,  if  any 
vintner,  victualler,  tradesman,  dealer,  or  other  person, 
shall  take  from  a  person  in  statu  pupillari  without  the 
knowledge  and  consent  of  his  College  tutor  a  promissoiy 
note,  he  ^hall  for  so  doing  be  punished  by  deprivation 
of  his  license,  by  discommuning,  or  otherwise,  as  to  the 
Vice  Chancellor  and  Heads  of  Colleges  shall  seem  fit. 

"jK  Philpotty  Vice  Chancellor.  Herbert  Jenner  Fust. 
G.  Neville  Grenville.  G.  Thackeray.  WiUiam  Webb. 
W.  French.  J.  Lamb,  Gilbert  Ainslie.  John  Graham. 
Geo.  Archdall.  R.  Tatham.  W.  Hodgson.  B.  Chapman. 
Rob.  Phelps.     W.  Whewell.     T.  WorsUy.'* 

The  deponent  further  stated:  That  the  earliest  notice 
which  he  has  met  of  the  said  University  proceeding  to 
punish  any  inhabitants  of  the  town  of  Cambridge  by  pro- 
hibiting the  scholars  of  the  said  University  from  dealing 
with  them  occurs  in  the  reign  of  Henry  VH.,  in  (as  this 
deponent  believes)  the  year  1493;  when  it  appears  that 
that  King  addressed  letters  missive  to  the  Vice  Chancellor, 
Commissary,  Proctors  and  Scholars  of  the  said  Uni- 
versity, requiring  them  to  revoke  and  pull  down  certain 
prohibitions  they  had  set  up  in  divers  places  within  the 
said  University  commanding  thereby  that  no  man  should 
buy  or  sell  with  divers  burgesses  of  the  said  town. 

VOL.  xniL  N.  s.  2  X 
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Votnmexviii.      That,  on  3d  November  1575,  the  Senate  of  the  said 

1852 
1_    University  made  a  statute  or  decree  that,  if  any  of  the 

^eath!  townsmen  should  impugn  the  liberties,  priTileges  or 
customs  of  the  said  University,  or  exhibit  gross  ingrati- 
tude against  the  University,  the  scholars  or  their  aerrants^ 
and  should  be  thereof  convicted  by  the  judgment  of 
the  Vice  Chancellor  and  major  part  of  the  Heads  of  Col- 
leges and  other  doctors  then  in  the  University,  noschdar, 
nor  any  one  living  under  the  privilege  of  schcdars,  shook! 
contract,  buy  or  sell  with  such  ungrateful  person  under 
the  penalty  of  100  shillings  to  be  paid  to  the  commoQ 
chest  of  the  said  University  as  often  as  they  should 
attempt  any  thing  against  that  decree. 

That,  on  27th  May  1587,  the  Vice  Chancellor 
and  the  major  part  of  the  Heads  of  Colleges  and 
other  doctors  then  in  the  said  University  made  a  decree 
prohibiting  under  the  penalty  of  100  shillings  any 
scholar  or  person  having  scholar's  privilege  to  buy, 
sell,  contract  or  communicate  with  John  Edmtaub,  then 
Mayor  of  the  said  town  of  Cambridge,  on  account  of 
his  ingratitude  to  the  said  University  and  the  scholars 
thereof  and  their  servants. 

That,  on  4th  September  1587,  the  Senate  passed  two 
graces,  which  were  set  forth :  The  first,  after  a  prelimi- 
nary recital,  proceeded:  "May  it  please  you"  &c.  "to 
have  it  decreed"  &c.  that  any  burgess,  suing  out  writs  in 
the  courts  at  Westminster^  tending  to  the  hurt  and  im- 
peachment of  the  libertiesand  privilegesof  the  Univernty, 
shall  <*  be  presently  accounted  and  be  as  a  person  or 
persons  discommuned  from  the  society  and  benefit  of  this 
University  in  all  respects  and  to  all  purposes  in  such  sort 
as  it  may  appear  it  hath  been  in  such  cases  practised 
and  used;  and  that  every  person,  scholar,  scholan^ 
servant  or   public    minister  of   the   University  either 
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wittingly  or  of  wilful  negligence  contracting  or  bargaining  Qtuen'9  Bemek, 
with  the  said  person  or  persons  or  any  other  by  your 
authority  upon  other  causes  lawfully  discommuned,  and  jj^^^ 
thereof  convicted  before  the  Vice  Chancellor  for  the  time 
being  and  the  greater  part  of  the  Heads  of  Colleges 
and  doctors  in  the  University,  and  by  them  so  ad- 
judged, shall  by  virtue  of  this  your  ordinance  and 
statute  therein  be  utterly  made  void  and  uncapable  of 
any  degree,  office  or  other  benefit  or  privilege  unto 
the  University  belonging,  besides  the  mulct  already 
provided,  until  he  be  thereunto  restored  by  your  com- 
mon consent  in  this  place  therein  obtained."  The 
second  grace  provided  for  better  making  known  the 
names  of  discommuned  persons. 

The  affidavit  then  stated  further  instances  of  dis- 
communing,  in  1629  and  1705  (for  other  offences  than 
that  of  suing  out  process  at  Westminster  against  members 
of  the  University);  and  it  concluded  as  follows.  "That  . 
within  the  last  twenty  six  years  various  persons  have 
been  discommuned  by  the  Vice  Chancellor  and  Heads 
of  Colleges  for  various  alleged  offences  said  to  have  been 
committed  by  such  persons,  and  whereof  they  have  been 
convicted  by  the  Vice  Chancellor  and  Heads  of  Colleges. 
That  in  the  Court  of  the  Vice  Chancellor  of  the  said 
University  (which  under  the  said  letters  patent  of  Queen 
Elizabeth  is  a  Court  of  record)  the  Heads  of  Colleges 
usually  act  as  assessors  or  assistants  to  the  said  Vice 
Chancellor:  yet,  although  it  has  been  decided  by  this 
Honourable  Court  that  there  is  no  such  Court  in  the 
said  University  as  the  Court  of  the  Vice  Chancellor 
and  Heads  of  Colleges  (notwithstanding  that  in  certain 
cases  the  statutes  of  the  University  require  the  assent 
2x2 
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Volume xv II L  of  thc  Dfiajor  part  of  the  Heads  of  Colleges  to  tbe  panish- 

!_J ment  to  be  inflicted  by  the  said  Court),  deponent  is 

1>kath!       informed  and  verily  believes  that  the  Vice  Chancellor 
and  Heads  of  Collef^cs  now  claim  to  have  the   power 
to  inflict  punishments  for  the  violation  of*  the  decrees 
made   by  them,   and   allege    that   in    such  cases   they 
can  proceed  without  summoning  the  party  accused  or 
giving   him   due   notice   of  the   charge   against   him ; 
that  such  party,  if  he  attends,  can  only  do  so  by  grace 
and  favour  and  not  as  of  right ;  that  he  is  not  entided 
to  any  legal  assistance  in  making  his  defence  to  the 
charge;  Chat  the  public  have  no  right  whatever  to  be 
present  at  any  of  the  proceedings  in  relation  to  such 
charge   or    thc   investigation   thereof;    and    that   such 
proceedings  are  not  to  be  considered  as  taking  place 
in  a  Court,  although,  as  this  deponent  is  informed  and 
verily  believes,  the  Registrary  of  the  University  (who 
*   is  the   proper  oflBcer  of  the  Vice  Chancellor's  Court) 
attends  on  all  occasions  when  the  Vice  Chancellor  and 
Heads  of  Colleges   meet  to  consider  such  cases,  and 
records   the   proceedings  of  the  said  Vice   Chancellor 
and    Heads   of  Colleges   upon    and   concerning   such 
cases." 

fVatson  now  contended  that  the  decree  of  1847,  the 
supposed  authority  for  the  proceedings  complained  of, 
was  one  which  the  Vice  Chancellor  and  Heads  of  Col- 
leges had  no  power  to  make ;  and  he  referred  to  the 
statutes  of  the  University,  and  constitution  of  the  Vice 
Chancellor's  Court,  as  shewn  in  Rex  v.  The  Chancettor 
Sfc.  of  the  Uiuversity  of  Cambridge  (a).  [Lord  Campbell 
C.  J.     If  the  decree  of  1847  is  a  nullity,  does  the  case 

(a)  6  T.  R.  89. 
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admit  of  a  prohibition  ?]     There  is  a  summons  to  appear  Q«ce»*«  sm 
before  the  Vice  Chancellor;  the  proceeding  assumes  to  ' 

be  judicial;  and  the  result  is  a  heavy  penalty  upon  the  Ex  parte 
party  now  moving.  [liord  Campbell  C.  J.  If  the  Vice 
Chancellor  chooses  to  withdraw  the  license  which  a 
person  had  to  receive  undergraduates  in  his  house,  can 
that  party  claim  to  attend  the  hearing  of  the  case  with 
attorney  and  counsel?]  This  is  not  a  case  of  license^ 
The  tradesman  has  a  right  to  carry  on  his  business.  If 
the  proceeding  b  said  to  be  one  instituted  before  the 
Vice  Chancellor  and  Heads  of  Colleges,  the  answer  is, 
that  there  is  no  such  body  for  this  purpase.  [Lord 
Campbell  C.  J.  Can  this  proceeding  be  the  subject 
of  a  judicial  prohibition  ?  Coleridge  J.  Might  not  the 
Vice  Chancellor  and  Heads  of  Colleges  in  the  exer- 
cise of  their  proper  authority  forbid  any  dealing  at 
all  with  the  undergraduates  ?]  The  steps  are  taken 
here  in  judicial  forms.  [Lord  Campbell  C.  J.  You  must 
look  to  what  is  actually  done.  Coleridge  J.  These  pro- 
ceedings relate  to  persons  in  statu  pupillari.  Suppose, 
a  boy  at  Eton  were  forbidden  to  deal  at  a  particular 
shop  and  did  so,  and  the  case  were  such  that  the  Head 
master  ordered  every  boy  to  forbear  dealing  at  that 
shop :  could  such  an  order  be  contested  ?  Crompton  J. 
The  forms  here  amount  to  no  more  than  telling  the 
tradesman  what  is  about  to  be  done,  and  allowing  him 
to  be  heard.]  In  the  case  In  re  The  Chancellor  Sfc.  of 
Oxford  and  Taylor  (a),  and  in  Speakman^s  Case  (^), 
there  cited,  discommuning,  at  Oxford^  was  treated  as  a 
proceeding  of  the  University  Court.  Here,  the  pro- 
ceeding is  either  in  the  Vice  Chancellor's  Court  or  in 
a  Court  (of  the  Vice  Chancellor  and  Heads  of  Colleges) 

(a)  1  Q.  B,  952.  (6)  I  Q.  B.  965.  note  (a). 
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rbiumBxriii.  which  docs  not  exist  for  such  a  purpose.     The  letters 

[__  missive  in  the  cases  of  discommuning  under  Henry  VIL, 

Death^      mentioned  in  the  affidavit  of  Mr.  Cooper,  were  in  the 
nature  of  a  prohibition.     The  power,  therefore,  to  make 
the  decree  of  1847  may  be  now  disputed.     [Lord  Camp- 
bell C.  J.    If  the  University  exceed  their  jurisdictioo 
over  their  own  pupils,  can  we  question   that  act  in  a 
prohibition  ?]   Virtually,  the  proceeding  is  an  imposition 
of  penalty  upon  the  tradesman.     [Lord  Campbell  C.  J. 
That  is  not  the  object:   it  is,  to  prevent   the   pupils 
from  incurring  debts  which  they  are  not  able  to  pay. 
Coleridge  J.     Suppose  they  ordered  that  no  person  in 
statu  pupillari  should  have  more  than  three  coats,  and 
forbade  dealing  with  any  tradesman  who  would  supply 
more.]     They  might  discommune  for  the  most  frivolous 
reason ;  as,  if  a  tradesman  kept  his  shop  open  beyond  a 
certain  hour.     [Lord   Campbell  C. .  J.     Well:  would  a 
prohibition  lie  ?    Coleridge  J.    What  would  apply  to  the 
University  would  apply  to   schools,  great  and   small.] 
Masters  of  schools  are  not  judicial  officers.    [Coleridge  J. 
You  assume  that  the  Vice  Chancellor  and  Heads  of 
Colleges  acted  as  judicial  officers  here.]      The  decree 
of  1847  gives  powers  beyond   that  of  discommuning^ 
and  which  imply  a  judicial  authority.     The  subject 
is  an  important  one,  and  at  any  rate  fit  to  be  fully 
discussed. 

Lord  Campbell  C.  J.  To  grant  this  rule  would  be 
interfering  most  improperly  with  the  discipline  of  the 
University.  I  approve  highly  of  the  decree  of  1847 :  I 
think  it  legal,  and  should  be  sorry  if  there  were  any 
obstacle  to  its  being  enforced.  No  ground  of  objection 
has  been  shewn.     There  is  no  judicial  proceeding :  only 
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a  regulation  is  roade^  and  a  very  wholesome  one  for  Queen's  Betteh 

those  under  the  care  of  the  University,  that  they  shall  , '___ 

not  be  permitted  to  run  up  debts  of  a  certain  amount  Ex  parte 
without  notice  being  given  to  a  tutor.  Discommuning 
is  only  giving  a  caution  to  persons  in  statu  pupillari  not 
to  deal  with  certain  tradesmen.  There  is  no  proceeding 
in  the  Court  of  the  Vice  Chancellor.  We  notice  that 
Court,  which  is  a  very  ancient  one :  but  here  no 
summons  to  a  Court  was  issued :  nothing  more  was 
done  than  to  give  this  horse  dealer  an  opportunity  of 
satisfying  the  Vice  Chancellor  and  Heads  of  Colleges 
that  he  had  not  pursued  the  course  of  conduct  imputed 
to  him.  To  say  that  before  such  a  domestic  forum  a 
party  is  entitled  to  come  attended  by  counsel  or  attorney 
is  a  proposition  not  tenable.  It  is  true  that,  in  the 
decree  of  1847,  other  punishments  than  that  of  dis- 
communing are  mentioned;  but  in  the  case  before  us 
no  attempt  has  been  made  to  do  more  than  discommune, 
which  was  merely  directing  those  in  statu  pupillari  not 
to  deal  with  the  particular  tradesman. 

Coleridge  J.  I  see  nothing  here  like  an  attempt  to 
assume  powers  which  do  not  exist.  Nothing  more  has 
been  done  by  the  parties  against  whom  this  application 
is  made  than  to  enforce  upon  the  young  men  under 
their  charge  a  regulation  which  is  quite  within  the 
competence  of  the  governing  body  of  a  place  of  educa- 
tion. It  is  contended  that  the  proceeding  was  judicial 
because  there  was  a  meeting,  a  notice  to  the  present 
applicant,  and  a  complaint  depending:  and  therefore 
that  he  had  a  right  to  be  heard.  But  we  must  look 
to  the  substance  of  the  proceeding.  The  Heads  of 
the  University  took   these  steps,  desiring  to  enforce  a 
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Vobtnuxvni.  sumptuary  regulation,   but   wishing   not    to  allow   this 
^  party  to  be  injured  without  an  opportunity  of  shewing 

Ex  parte  that  he  ought  not  to  be  aflFected  by  it  That  does  not 
give  him  the  rights  which  he  now  claims.  It  is  said 
that  the  case  is  of  importance  and  ought  therefore 
to  be  entertained :  but  in  dealing  vrith  a  great  place  of 
education  it  would  be  mischievous  to  encourage  a  doubt 
upon  a  subject  of  this  kind,  as  to  which  we  see  none. 
If  the  proceedings  in  question  could  be  viewed  in  the 
light  of  a  judicial  enquiry,  a  pupil  might  next  say  that 
he  had  a  right  to  be  judicially  heard  before  he  was 
forbidden  to  deal  at  a  particular  place. 

Erlb  J.  I  am  of  the  same  opinion,  and  think  that 
this  was  no  judicial  proceeding. 

Crompton  J.  If  these  proceedings  had  been  as 
wrong  as  I  think  they  were  right  and  useful,  I  should 
be  unwilling  to  interpose.  The  steps  which  were  taken 
are  not  judicial  Ijecause  a  decree  and  a  summons  form 
part  of  them.  The  summons  amounted  to  no  more 
than  saying,  "  We  wish  to  hear  you  before  we  do  that 
which  will  be  to  your  prejudice."  Such  a  notice  does 
not  turn  the  proceeding  into  a  judicial  one. 

Rule  refused. 
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Queen't  Bench, 

1852. 


Hannah  Martyn,  administratrix  &c.  of  Richard  ^j''"!^^^ 
LoMAx    Martyn,    Clerk,    deceased,    against 
Clue. 


i^  OVEN  ANT.     The  declaration  stated  that,  by  in-  Declaration  in 

denture    dated    31st    December    1836^    between  lessor  against 

assignee  of 
lessee,  set  forth 
a  covenant  by  lessee,  for  himself,  his  heirs,  executors,  administrators  and  assigns,  that  he  and 
they  would  take  the  premises,  from  Sec,  for  fourteen  years,  and  would  pay  the  rent;  and 
that  lessee,  his  executors  and  odmiHistraiors,  would,  at  his  and  their  own  cost,  repair  and 
put  into  tenantnhle  repair  the  demised  premises,  he,  the  lessee,  havin?  been  already  paid  by 
lessor  400/L,  the  valued  amount  of  the  then  present  dilapidations  ezdusive  of  rough  timber, 
but  not  on  the  stem,  which  was  to  he  allowed  by  lessor,  his  heirs  and  assif^ns,  en  the  demised 
premises :  and  that,  after  the  premises  should  have  been  put  into  such  repair,  lessee,  his 
executors,  administrators  and  assigns,  would,  at  his  and  their  proper  cost,  from  time  to  time 
repair  and  keep  in  tenantable  repair  the  demised  premises,  being  allowed  rough  timber  but 
not  on  the  stem,  upon  the  demised  premises ;  the  timber  to  be  fetched  and  carried  at  the 
expense  of  lessee,  his  executors,  administrators  and  assigns:  and  the  said  premises  lb 
repaired  and  kept,  together  with  tho  possession  of  the  said  premises,  should  yield  ap  to 
lessor  at  the  expiration  of  the  said  term :  and  should  not  cross  crop  the  land,  nor  commit 
any  waste  ftc,  but  should  cultivate  the  land  in  a  good  husbandlike  manner  and  according  to 
the  custom  of  the  country.  The  count  then  averred  entry  of  the  lessee,  and  assignment  by 
him  to  defendant,  who  entered,  and  was  possessed  until  the  expiration  of  the  term. 

Breach :  That,  although  lessor,  from  the  time  of  making  the  lease  till  the  assignment,  was 
readg  and  willing  at  all  times  to  provide  for  lessee,  and,  from  the  assignment  till  the  expiration 
of  the  term,  was  ready  and  willing  to  provide  for  defendant  and  lessee,  on  the  demised  premises, 
sufficient  rough  timber,  not  on  the  stem,  to  enable  them  to  repair  and  put  into  tenantable  repair 
the  said  premises,  and  although  lessee  did  not  before  the  assignment  or  at  any  time  repair  or 
put  into  repair  the  said  premises:  yet  defendant  did  not  after  the  said  assignment  repairer 
put  into  repair  the  said  premises,  nor  yield  up  the  same  well  repaired  at  the  expiration  of 
the  term,  but  su£fered  them  to  be  ruinous  &c.  for  want  of  repair,  and  so  left  them  at 
the  expiration  of  the  term.  Also  that  defendant,  after  the  assignment,  cross-cropped  the 
land  and  did  waste,  and  used  and  cultivated  the  land  in  a  bad  and  nnhnsbandlike  manner, 
and  not  according  to  the  custom  of  the  country. 

Defendant  pleaded,  among  other  pleas,  as  to  suffering  the  premises  to  be  ruinous  and  out 
of  repair,  and  so  leaving  them :  That  lessor  did  not  at  any  time  from  the  assignment  till  the 
expiration  of  the  term  provide  on  the  premises  sufficient  rough  timber,  not  on  the  stem,  to 
enable  defendant  to  repair,  nor  any  rough  timber  whatever.  And  he  demurred  specially  to 
the  declaration.     Plaintiff  demurred  to  the  plea. 

Held  that  the  declaration  was  good :  For 

1.  The  covenant  to  pnt  in  repair  ran  with  the  land,  and  bound  the  assignee,  though  the 
lessee,  in  this  part  of  the  deed,  covenanted  only  for  himself  and  his  executors  and 
administrators.  And  that  the  payment  of  400/.  to  the  lessee  was  no  ground  for  construing 
this  covenant  as  limited  to  him  personally. 

2.  It  was  sufficient,  on  this  record,  to  aver  that  the  lessor  was  always  ready  and  willing  to 
furnish  timber,  without  stating  that  he  actually  did  furnish  it. 

3.  A  covenant  to  yield  up  in  repair  at  the  end  of  a  term  runs  with  the  land  and  binds  an 
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Foimmtxriii,  intestate  of  the  one  part  and  one  WUUam  EttioU  of  the 

•        other  part  (profert),  the  intestate,  R.L.Martjfn^  demised 

Martyn      ^q  JElliott  certain  messuages,  buildings,  farms,  lands  and 

Clue.        premises  with  the  appurtenances,  situate  in  Sussex,  and 

assignee,  ^  tithes  of  com  &C.,  together  with  the  game  &a,  and 

^21^^  °^^        also  all  common  rights  &c.  belonging  thereto:  excepting 

\eMntu>^^  and  reserving  to  Martyn,   his  heirs  and  aasigns^  all 

cultivate  ac-      timber  trees,  tillers,  saplings  and  young  trees,  and  the 

custom  of  the    bodies  of  all  pollards,  oak,  ash,  elm,  beech,  fir  and 

country  is  suffi-  in.  r  •  o  j  •  r 

ciently  averred  cQcstnut,  and  all  mincs  of  iron  &C.  and  quarries  of  stone, 
defeu'diinf  did  then  Standing,  growing,  lying  or  being,  or  to  stand, 
whhouTspeci**  F^^f  ^^•>  ^"f  \iipon  or  under  the  demised  premises  or 
fyiug  instances,  ^^^y  part  thereof:  Habendum  to  ElUoit,  his  executors, 
Held  also  administrators  and  assigns,  from  29th  September  1836 
was  iwd,  for      for  fourteen  years  then  next  &&,  yielding  and  paying 

that  the  con- 
dition pre.        therefore  the  yearly  rent  of  120L  &c. :  And  that  Elliott, 

defendant's  '*  for  himself,  his  heirs,  executors,  administrators  and 
ntpiur  wi^  ^  assigns,"  covenanted  to  and  with  Martyn,  his  heirs  and 
t^^'^if^^r'  assigns,  that  he,  Elliott,  would  pay  the  said  rent  &c.,and 
was  ready  and    ajg^  ^1^^^  ]^q  ^]^^  g^jj   ffr  Elliott  should  and  would  (ii) 

willing  to  sup-  ^  ' 

plv  timber        at  his  "own  sole  and  proper  costs  and  chanres  repur 

when  required.  ir     r  or 

and  put  into  good  and  sufficient  tenantable  repair  all 
the  said  messuages,  cottages,  bams,  stablea,  malthouses^ 
hop-kilns  and  other  agricultural  buildings,  and  the  win- 
dows, walls,  fences,  gates,"  &c.,**and  other  inclosures  of  all 

(a)  In  the  deed,  as  set  out  on  oyer,  the  words  immediately  following  the 
habendum  and  reservation  of  rent  were :  **  And  the  said  WiUiam  BBkUt  ^ 
himself,  his  heirs,  executors,  administrators  and  assigns,  doth  hereby  co- 
venant, promise  and  agree  with  and  to  the  said  Richard  Lamnx  Mar^ 
his  heirs  and  assigns,  in  manner  following,  that  is  to  say :  that  he  the  ssid 
fr,  EIHaUt  liis  executors,  administrators  and  assigns,  will  take  and  hold 
the  said  messuages,** &c.,**  and  premises  hereinbefore  demised**  &c,  **froiB 
the  29th  day  of  September  now  last  past,  for  and  during*'  &c.  (fourteea 
years) :  **  And  also  that  he  and  they  shall  and  will  well  and  truly  pay  or 
cause  to  be  paid  to  the  said  R,  L,  Af.,  his  heirs  and  auigiis,  the  said  yearly 
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or  any  part  of  the  said  demised  premises ;  he  the  said  Qufen**  Bench. 
JV.  Elliott  having  been  then  already  paid  or  allowed  by  ^^^^' 
the  said  R.  L.  Maritfn  the  sum  of  400/.  lis.  8rf.,  being  Maktyn 
the  amount  of  a  vahiation  of  the  then  present  irrepara-  Clob. 
tions  and  dilapidations  of  the  said  messuages  and  other 
buildings,  farms,  lands  and  premises,  made  for  the  pur- 
pose of  ascertaining  the  same  by  Mr.  Thomcts  Chrippes, 
exclusive  of  naked  rough  timber  but  not  on  the  stem, 
which  was  to  be  allowed  by  the  said  R.  L.  Martyn,  his 
heirs  and  assigns,  on  some  part  of  the  said  demised 
premises.  And,  after  the  said  messuages,  cottages  and 
buildings,  farms,  lands  and  premises,"  should  ^'have 
been  put  into  such  good  and  sufficient  tenantable  repair 
to  the  satisfaction  of  the  said  R,  L.  Martyn  or  his  sur- 
veyors, then  that  the  said  JV.  Elliott^  his  executors, 
administrators  and  assigns,"  should  and  would  **  at  his 
and  their  like  proper  costs  and  charges  from  time  to 
time  and  at  all  times  during  the  remainder  of  the  said 
term  maintain,  uphold,  fence,  repair,  and  keep  in  good 
and  sufficient  tenantable  repair,  all  the  said  messuages, 
cottages,  barns,  stables,  malthouses,  hop  kilns  and  other 
buildings,  farms,  lands,  hereditaments  and  premises,  and 
every  part  thereof  thereby  demised,  in,  by  and  with  all 
proper  and  necessary  reparations  and  amendments  what- 
soever; ^*  being  allowed  naked  rough  timber  (but  not  on 
the  stem),  bricks,  tiles  and  stones  on  the  said  demised 


rent**  &c.,  *^aQd  also  shall  and  will  from  time  to  time  and  at  all  i 
daring  the  said  term**  pay  all  parochial,  parliamentary  and  other  taxes  &e. 
wherewith  the  premises  shall  or  may  be  taxed  &e.,  **  the  land  tax  and  quit 
rent,  if  any,  excepted :  And  also  that  the  said  William  Elliottt  his  executon 
and  administrators,  shall  and  will  at  his  and  their  own  sole  and  proper 
coats  **  &c  ;  continuing  as  in  the  text. 

The  words  between  inverted  commas  which  follow  as  far  as  p.  66S, 
pott,  are  the  same  as  those  of  the  deed,  except  the  words  in  Italics. 
«*  Then "  was  not  in  the  deed )  and  **  was*'  is  substituted  for  **  is.** 
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Volume  xyin,  premises  or  within  five  miles  thereof,  the  stones  to  be 


1S52. 


dug,  and,  with  the  timber,  bricks,  tiles  and  all  other 
Martyn  materials,  to  be  fetched  and  carried,  bj  and  at  the 
Clue.  ezpence  of  the  said  fF.  Elliott,  his  executors,  adminis- 
trators and  assigns :  And  the  said"  demised  **  messuages, 
cottages,  buildings,  farms,  lands,  hereditaments  and 
premises,"  '^  so  well  and  8u65cientl7  repaired,  amended, 
fenced  and  kept,  together  with  the  possession  of  all  the 
said  demised  premises,*'  should  and  would  '<  peaceably 
and  quietly  leave,  surrender  and  yield  up  unto  the  sud 
R.  L.  Martyn,  his  heirs  and  assigns,  at  the  expiration 
or  sooner  determination  of  the  said  term,"  accidents  by 
fire&c.  only  excepted:  And  also  should  and  would(a)in 
a  proper  manner  during  the  said  term  open-drain  the 
coppices  and  underwoods  of  the  said  demised  premises, 
and  keep  the  same  as  free  from  water  as  possible,  and 
should  not  nor  would  ''cross  crop  the  said  demised 
premises  or  any  part  thereof,  nor  commit  any  destruc- 
tion, waste,  damage  or  spoil  thereon,  but"  should  and 
would,  ''in  every  instance  not"  in  the  said  indenture 
"before  specified,  use,  cultivate  and  manage  the  said 
farms,  lands  and  premises  in  good  husbandlike  manner 
and  according  to  the  custom  of  the  country."  And  the 
said  R,  L.  Martyn,  for  hhnself,  his  heirs  and  assigns, 
did  in  and  by  the  said  indenture  covenant  &c.  with  and 
to  the  said  W.  Elliott,  his  executors,  administrators  and 
assigns,  among  other  things,  that  he  the  said  R.  X. 
Martyn,  his  heirs  and  assigns,  should  and  would  "  find 
and  provide  on  the  said  demised  premises  sufficient 
rough  timber  (not  on  the  stem)  to  enable  the  said  W. 
Elliott,   his   executors,   administrators    and   assigns,  to 

(a)  The  deed  itself  iDtrodoced  here  some  particular  stipolations,  not 
noticed  in  the  declaration,  as  to  the  treatment  of  underwoods,  pollards,  &&, 
and  the  cultivation  of  the  land  in  some  other  respects.     See  p.  68*2,  post 
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repair  and  put  into  repair  the  said  messuages,  buildings   Queen^s  Bench. 

and   premises;"  and  "that,  after  the   said   messuages,   1_ 

buildings,  farms,  lands,  hereditaments  and  premises"  Martyn 
had  (a)  "been  put  into  good  and  suflScient  tenantable  Clve. 
repair  by  and  at  the  expense  of  the  said  fF.  Elliott^  his 
executors  or  administrators,  as  aforesaid,  he  the  said 
B.  L.  Martyn^  his  heirs  and  assigns,  during  the  re- 
mainder of  the  said  term  of  fourteen  years,"  should  and 
would,  "from  time  to  time,  within  one  month  after 
request  made  (such  request  being  at  a  seasonable  time 
of  the  year),  find  and  provide  sufficient  rough  timber 
(but  not  on  the  stem),  and  also  bricks,  tiles  and  stones 
(but  no  other  materials),  on  the  said  demised  premises 
or  within  five  miles  thereof,  for  repairing  the  same,  such 
materials  to  be  fetched  and  carried  by  and  at  the 
expense  of  the  said  fF.  Elliotty  his  executors,  adminis- 
trators and  assigns,  and  to  be  used  and  employed  in  the 
repairs  of  the  said  premises  and  not  elsewhere  or  other- 
wise." Then  followed  a  covenant  by  Martyn  that 
Elliott,  his  executors  &c.  and  assigns,  should  have  the 
use  of  a  messuage  &c.,  and  of  the  bams  &c.,  there,  until 
the  1st  of  May  next  after  the  end  of  the  said  term,  to 
house  and  thresh  out  their  corn,  &&,  without  payment  of 
rent,  leaving  the  said  messuage  &&,  bams  &c.,  in  tenant- 
able  repair,  &c.  Other  stipulations  followed,  which 
need  not  be  stated.  As  by  the  said  indenture  &c  will 
more  fully  &c 

Averment  that,  by  virtue  of  the  demise,  Elliott,  viz. 
on  31st  December  1836,  entered  and  was  possessed:  and 
that,  after  the  making  of  the  indenture  and  during  the 
term  thereby  granted,  viz.  on  20th  October  1846,  all 
ElUoifs  estate,  interest,  term,  &c.  in  the  premises  vested 
(a)  In  the  deed,  *'  after  the  said  messuages**  &c.  *<haTe  been  put**  &c. 


Maktyn 
Cloe. 


666  Q.  B.  TRINITT  TERM. 

VtAwmtXViiL  in  the  defendant  by  aflsignment;  whereupon  defendant 
entered  and  became  possessed  ftc,  and  so  continued 
until  the  expiration  of  the  term,  which  term,  and  the  1st 
May  then  next,  elapsed  before  the  commencement  of 
this  suit  and  in  the  lifetime  of  Martyn.  Nevertheless 
plaintiff  further  saith  that,  although  the  said  22.  Lh,  Marign 
from  the  time  of  the  making  of  the  said  lease  until  the 
said  assignment  was  ready  and  willing  at  all  times  to 
find  and  provide  for  the  said  fV.  ElUott^  and,  from  the 
sud  assignment  until  the  expiration  of  the  said  term, 
was  ready  and  willing  at  all  times  to  find  and  provide 
for  defendant  and  the  said  fPl  ElUott^  on  the  said 
demised  premises,  suflScient  naked  rough  timber,  and 
rough  timber  not  on  the  stem,  to  enable  ElKoU  and 
the  defendant  to  repair  and  put  into  good  and  sufficient 
and  tenantable  repair  all  the  said  demised  messuageii 
buildings  and  premises,  cottages,  bams,  &c«,  and  other 
agricultural  buildings,  and  the  windows,  walls,  feneei^ 
gates,  &c.,  and  other  inclosures  of  all  and  every  part 
of  the  said  demised  premises;  of  which  &c  (notice 
to  Elhati  and  defendant):  and  although  the  said  ff. 
Elliott  did  not,  during  the  time  which  elapsed  from  the 
making  of  the  said  lease  until  the  said  assignment,  or 
any  part  of  the  said  last  mentioned  time,  or  at  any  time^ 
repair  or  put  into  good  or  sufficient  tenantable  repiir 
the  said  last  mentioned  demised  premises  or  any  part 
thereof,  and  although  &c.  (general  averment  of  per- 
formance by  Martyn  of  all  things  on  his  part  to  be 
performed) :  Yet  &c. :  Breach  by  non-payment  of  rept^ 
not  material  here.  Further  breach:  That  defendant 
did  not  at  any  time  after  the  said  assignment  to  him 
repair  or  put  into  good  or  sufficient  tenantable  repair 
the  said  demised  messuages  &c.,  or  the  said  windows,  walls 
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&c.  of  all  or  any  of  the  demised  premises,  nor  did  nor  Q^een't  Bench. 
would  surrender  or  yield  up  to  Martyn  at  the  expiration  ^^^^' 
of  the  said  term  of  fourteen  years  or  on  1st  May  &c.  the  Mautyn 
said  messuages  &c.  well  and  sufficiently  repaired;  but  Clue. 
defendant  from  the  time  of  the  said  assignment  until 
the  expiration  of  the  said  term  suflTered  and  permitted 
the  said  demised  messuages,  cottages  &c.  and  premises, 
and  every  part  thereof,  to  be,  and  the  same  during  all 
the  time  last  aforesaid  were,  ruinous,  prostrate,  fallen 
down  and  in  great  decay  for  want  of  proper  and  neces* 
sary  repairing  and  putting  into  good  and  sufficient 
tenantable  repair,  and  not  by  reason  of  accidents  by 
fire  &c.;  and  defendant,  at  the  expiration  of  the  said 
term  of  fourteen  years,  left  all  such  part  of  the  demised 
messuages  &c.  and  premises  as  he  had  covenanted  then 
to  yield  up,  and  at  the  expiration  of  1st  May  then  next 
left  all  such  piart  &c.  as  he  had  covenanted  then  to  yield 
up,  in  repair  as  aforesaid,  out  of  repair  for  want  of  being 
repaired  &c.  Further  breaches,  That  defendant  did  not 
open-drain  &c.,  and  that  he,  after  the  making  of  the 
assignment,  viz.  on  &c.  and  on  other  days  &c.  between 
that  day  and  the  expiration  of  the  term,  cross-cropped 
the  demised  lands  and  every  part  thereof,  and  also  com- 
mitted destruction,  waste,  damage  and  spoil  on  the  said 
demised  premises:  And  that  defendant,  from  the  time 
of  the  making  of  the  said  assignment  and  from  thence 
continually  until  the  expiration  of  the  said  term  of 
fourteen  years,  in  all  instances  not  in  the  said  indenture 
particularly  specified,  used,  cultivated  and  managed  the 
said  demised  farms,  lands  and  premises  in  a  bad  and 
unhusbandlike  manner,  and  not  according  to  the  custom 
of  the  country.  To  the  damage  of  plaintiff,  as  admihia- 
tratrix,  of  lOOOi  &c. 
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Voiuwrxviii.      Pleas   1    and   2  (after  demand  of  oyer,  which 
1852. 


given)  alleged  matters  which  it  is   unnecessary  to  set 
Martyn      forth,  in  answer  to  the  averment  of  breach  by  non- 
Club.        payment  of  rent,  and  concluded  with  verifications,-  upon 
which  issues  in  fact  were  taken. 

Plea  3.  As  to  so  much  of  the  second  breach  of 
covenant  as  charges  defendant  with  not  repairing  the 
messuages,  cottages,  &c.,  or  the  windows,  walls,  fences^ 
&c.,  and  with  suffering  the  messuages  &c.  to  be  ruinoos^ 
&c.,  and  with  not  leaving  the  premises,  at  the  expiration 
of  the  term  and  on  May  1st  respectively,  in  repair 
according  to  his  covenants :  That,  although  Mctrtyn  was, 
after  the  time  of  the  assignment  to  defendant,  and  more 
than  one  month  before  the  committing  by  him  of 
any  of  the  breaches  of  covenant  or  causes  of  action 
in  the  introductory  part  of  this  plea  mentioned,  and 
before  the  expiration  of  the  said  term,  viz.  on  Ist 
January  a.d.  1847,  being  a  seasonable  time  in  the  year 
for  that  purpose,  requested  by  defendant  to  find  and 
provide  for  and  to  allow  to  defendant  sufficient  rough 
timber,  and  also  bricks,  tiles  and  stones  on  the  said 
demised  premises  or  within  five  miles  thereof  for  repair- 
ing the  same,  to  be  used  and  employed  in  the  repairs 
of  the  said  premises,  and  defendant  was  then  and  for 
one  month  thereafter,  and  from  thence  continually  nntil 
the  expiration  of  the  said  term,  ready  to  fetch  and 
carry  away  and  dig  at  his  own  expense  such  rough 
timber,  bricks,  tiles  and  stones,  whereof  Martyn^  vix. 
on  the  day  and  year  last  aforesaid  and  always  until 
the  expiration  of  the  said  term,  had  notice;  and  al- 
though after  such  request  by  defendant  more  than  one 
month  elapsed  before  the  expiration  of  the  said  term 
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of  fourteen  years,  and  Martyn  could  and  might  and   Qiutn't  Bench, 
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ought  to  have  provided  such  timber  within  one  month 
after  such  request  as  aforesaid  according  to  his  said  Martyn 
covenant,  yet  Martyn  did  not  nor  would  within  one  ^'-"'^• 
month  after  such  request,  or  at  any  tinqe  during  the 
said  term  or  before  the  expiration  thereof,  find  or 
provide  for  or  allow  to  the  defendant  such  rough  timber, 
bricks,  tiles  and  stones  as  aforesaid,  or  any  rough  timber, 
bricks,  tiles  or  stones.  And  defendant  says  that  by 
reason  of  the  promises  he  was  prevented  from  per- 
forming so  much  of  the  said  covenant  in  the  said 
indenture  mentioned  as  is  referred  to  and  comprehended 
in  the  introductory  part  of  this  plea,  and  necessarily  and 
unavoidably  suflTered  the  said  demised  premises  to  be 
out  of  repair,  and  left  the  same  out  of  repair,  in  manner 
and  form  &c.    Verification, 

4.  As  to  so  much  of  the  second  breach  as  charges 
defendant  with  suffering  and  permitting  the  messuages, 
cottages,  &c.  to  be  ruinous  &c.  during  the  time  in  that 
breach  mentioned  &c.,  and  with  leaving  those  premises 
out  of  repair  after  the  expiration  of  the  term,  and  at  the 
expiration  of  May  1st  then  next,  contrary  to  his  coven- 
ants, ^'  so  far  as  those  causes  of  action  are  not  covered 
or  comprehended  in  or  by  the  introductory  part  of  the 
last  preceding  plea:"  that  Martyn  did  not  at  any 
time  from  the  time  of  the  said  assignment  to  de- 
fendant until  the  expiration  of  the  said  term  find  or 
provide  on  the  said  demised  premises  sufficient  rough 
timber  not  on  the  stem,  such  as  in  the  said  indenture  is 
mentioned,  to  enable  defendant  to  put  into  repair  the 
said  demised  messuages,  buildings  and  premises  or  any 
part  thereof,  or  any  rough  timber  whiatever,  in  manner 
and  form  &c.     Conclusion  to  the  country. 

VOL.  xvm.  N.  8.  2  Y 
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VohmeXVUL      5.  Demurrer,  "as  to  the  residue  of  the  said  breach  of 

_!* covenant  secondly  above  assigned,  that  is  to  say,  as  to 

Martyn  g^  much  of  the  causes  of  action  charged  against  the 
Cluk.  defendant  in  and  by  the  said  second  breach  as  is  not 
comprehended  or  covered  or  pleaded  to  by  the  intro- 
ductory parts  of  the  two  several  pleas  next  immediately 
preceding  this  plea  respectively ;"  assigning  for  cause : 
that  it  is  not  sufficiently  shewn  or  particularly  averred 
that  naked  rough  timber  not  on  the  stem  was  provided 
or  allowed  by  Martyn  on  any  part  of  the  demised 
premises  to  enable  Elliott  or  the  defendant  to  put  the 
same  into  repair ;  and  for  that  the  covenant  to  put  into 
repair  was  personal  to  ElUotty  and  not  binding  on  de- 
fendant :  and  for  that,  although  the  premises  are  averred 
not  to  have  been  put  into  repair  by  EUiott^  they 
may,  consistently  with  the  declaration,  have  been  put 
into  repair  by  some  one  to  whom  the  same  came  by 
assignment  before  the  assignment  to  defendant  (a). 
Joinder. 

6  and  7.  Pleas  which  led  to  issues  of  fact 

8.  Demurrer,  as  to  the  breach  lastly  assigned,  on  the 
ground  that  the  custom  supposed  to  have  been  broken 
was  not  pointed  out  with  sufficient  certainty ;  and  for 
other  causes.     Joinder. 

The  plaintiff  demurred  to  pleas  3  and  4,  stating 
several  grounds.  Those  finally  relied  upon  will  appear 
sufficiently  by  the  argument.    Joinder. 

The  demurrers  were  now  argued  {b\  A  question 
arising  as  to  the  right  to  begin,  C.  Milward,   for  the 

(a)  This  last  objection  y^as  not  insisted  upon  in  tbe  argamcnt. 

(6)  Before  Jx)rd  Campbell  C.  J.,  Coleridge,  Erie  and  Crompiom  Js.  Tbe 
argument  was  begun  on  May  28th,  but  not  concluded  till  June  1st,  wben 
Lord  Campbell  C.  J.,  Coleridge  and  Erie  Js.  were  present :  Cromp'omJ, 
was  at  Guildhall, 
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defendant,   relied    upon  Hilton  v.   Earl  Granville  (a).   Quetn^s  Bench. 


1852. 


Lush,  contra,  cited  Williams  v.  Jarman  (b).     The  Court 
called  upon  Mabtyn 

Club. 
C.  Milward,  for  the  defendant.    As  to  the  declaration. 
First:  The  defendant  is  not  chargeable  with  the  omis- 
sion to  "put  into"  repair,  alleged  as  part  of  the  second 
breach.     The  covenant  to  do  this  is  confined  to  Elliott 
the  original  lessee,  his  executors  and  administrators.     In 
the  outset  of  the   covenants  his   *^  executors,  adminis- 
trators and  assigns"  are  named;   but  here  the  assigns 
are  omitted.     It  seems  to  have  been  intended  that  the 
repair  should  be  done  within  a  reasonable  time;  and 
the  plaintiff  docs  not  shew  that  the  assignment   took 
place   before   that   time   had  elapsed.     "If  the   lessee 
covenant  to  build  a  wall  upon   the  premises,   it  shall 
not  bind  the  assignee  unless  he   be  expressly  named 
in  the  covenant,  and  though  he  be  named,  yet  if  the 
covenant  were  broken  before  the  assignment,  he  shall 
not  be  bound ;"    BuU.  N.  P.  159  ;   citing  Grescot  v. 
Green  (c)  and  Churchwardens  of  St.  Saviour^s  v.  Smith  {d). 
After  the  premises  shall  have  been  put  in  repair,  Elliott 
again  covenants  for  his  assigns,  as  well  as  executors  and 
administrators,  to  keep  the  premises  in  repair  during  the 
term. 

Secondly,  as  to  the  breach  of  this  last  mentioned 
covenant :  it  was  a  condition  precedent  to  the  necessity 
of  performance  that  the  plaintiff  should  have  allowed 
timber  and  other  materials ;  and  the  count  should  have 

(«)  5Q,B.  701.710. 

(&)  13  M.  ^  jr.  128.  S.  a  2  DowL  §•  L,  212. 

(c)    1  SaOk,  199.  (d)  1  W.  Bl  351.  S,  C.  3  Bmrr.  1271. 
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Volume XVIII,  ayeiTed  that  this  was  done;   Thomas  v.  CadwaUader{a\ 

1852 
_.J and  other  authorities,  cited  in  note  (3)   to  Betters  ▼- 

Martyn  q^^  ^j^  rpjj^  materials  to  be  found  were  the  veiy 
Cluk.  substance  with  which  the  work  was  to  be  done.  If 
Thomas  v.  Cadwallader  (a)  differs  from  the  present  case, 
it  is  only  in  this,  that  the  landlord  here  was  to  do 
something  more  than  merely  *^  finding  allowing  and 
assigning,"  which  were  stipulated  for  in  that  case. 

Thirdly,  a  breach  is  assigned  by  not  yielding  up  the 
premises  in  good  repair :  but  a  coyenant  to  do  thb  does 
not  bind  the  assignee.  It  does  not  run  with  the  land : 
it  is  not  a  thing  to  be  done  upon  the  land  during  the 
term,  but  is  altogether  dehors  the  land.  In  Doe  denu 
Strode  v.  Seaton  (c)  Parke  B.  says :  "  Who  could  hafe 
sued  for  a  breach  of  this  covenant,  for  not  givii^  up 
possession  at  the  end  of  the  term?  It  was  not  a  co- 
venant running  with  the  land,  and  therefore  the  heir 
could  not  sue**:  and  this  dictum  is  referred  to  in  the 
third  edition  of  Smitits  Lead,  Ca.  vol.  1,  p.  29,  note  on 
Spencer^s  Case  (d)..  The  action  is  founded  on  privity  of 
contract,  not  of  estate.  [Lord  Campbell  C.  J.  You  say 
that  it  lies,  not  against  the  assignee  for  yielding  up  the 
premises  unrepaired,  but  against  the  lessee  for  the 
assignee  having  so  yielded  them.]  That  is  so.  {^Cromp- 
ton  J.  The  yielding  up  as  required  is  to  be  "  at "  the 
expiration  of  the  term,  not  "  afler.*^ 

Fourthly,  the  covenant  last  referred  to,  and  the  cove- 
nant to  keep  in  repair,  are  to  be  performed  "  after"  the 
premises  shall  have  been  put  in  repair  to  the  plaintiff's 
satisfaction,  according  to  the  preceding  stipulation;  but 

(a)    miles,  496.  (6)  2  >m«.  Saund.  352.  (rtb  ed. 

(r)  2  Cro.  M.  Sr  R,  728.  730.    S.  C.  lyr.  Sr  G,  19. 
(d)  5  /xq).  16  a. 
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that,  as  the  declaration  shews,  has  never  been  dbne.  [Lord  Qwcew'*  Bench, 

1852 
Campbell  C.  J.    According  to  your  view,  the  assignee  is [ 

neither  bound  to  put  the  premises  in  repair  nor  lo  keep      Martyh 
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them  repaired.]  That  may  be  so.  The  lessee,  it  may  be  ^^^*- 
presumed,  was  to  put  them  into  such  a  state  at  first  that  an 
assignee  might  easily  keep  them  repaired.  Neale  v.  Rat^ 
cliff  {a)  shews  how  essential  this  may  be.  [Lord  Campbell 
C.  J.  There  the  original  repair  was  to  be  done  by  the 
lessor,  and  the  action  was  against  the  lessees.  You  say  that 
it  makes  no  difierence  as  to  the  liability  of  an  assignee 
whether  lessor  or  lessee  was  to  do  the  first  repairs.] 

Fifthly,  the  breach  alleging  that  the  defendant  culti- 
vated and  managed  the  lands  ''in  a  bad  and  unhusband- 
like  manner,  and  not  according  to  the  custom  of 
the  country,"  is  too  vaguely  stated.  [Lord  Campbell 
C.  J.  I  have  drawn  many  declarations  for  bad  hus- 
bandry without  stating  instances.]  In  Chitty  Jun^'* 
Precedents  of  Pleading^  154,  2d  ed.,  by  Pearson^  a  direc- 
tion is  given  for  specifying  instances.  In  Earl  of 
Falmouth  v.  Thomas  (ft),  there  cited,  the  Court  of  Ex- 
chequer was  inclined  to  think  that  a  breach  in  the 
general  form  was  insufficient.  The  judgment  of  the 
same  Court  in  Angerstein  v.  Handson  (c)  also  sanctions  the 
practice  of  alleging  instances.  [Crompton  J.  In  Earl  of 
Falmouth  v.  Thomas  {b)  the  count  was  on  an  implied 
contract.]  A  breach  may  be  too  general  though  it  follow 
the  very  words  of  the  covenant;  Warn  v.  Bickford{d). 
Among  other  cases  which  shew  the  proper  mode  of 
alleging  a  breach  of  promise  to  cultivate  according  to 


(a)  15  Q.  B,  9I().  (h)  1  Cro,  ^  M.  ^9,  S,C.  3  Tyr.  26. 

(c)  1  Oo.  M,  ^  R.  789.  5.  C.  5  Tyr.  383. 

(d)  7  Pricey  550. 
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Volume  XVI 1 1,  the  ciistom  are  Leffh  v.  Hewitt  {a\  Hartley  v.  Burhitt{b) 

^^^^'       and  Hallifax  v.  Chambers  (c). 
Martyn 

V. 

Clue.  Lushy  contra.     First :   The  lessee  covenants  generallj 

for  himself,  his  heirs  &c.  and  assigns,  though,  in  stating 
who  is  to  execute  the  particular  covenant  to  repair, 
assigns  are  not  named.  But  in  a  covenant  to  repair 
it  is  not  necessary  to  mention  assigns ;  they  are  liable  at 
all  events,  the  covenant  to  repair  running  with  the  land. 
[Lord  Campbell  C.  J.  The  covenant  now  in  questioD 
is  to  put  in  repair.]  That  is  immaterial  *^  Where  the 
covenant  extends  to  a  thing  in  esse,  patcel  of  the  demise, 
the  thing  to  be  done  by  force  of  the  covenant  is  quodam- 
modo  annexed  and  appurtenant  to  the  thing  demised, 
and  shall  go  with  the  land,  and  shall  bind  the  assignee 
although  he  be  not  bound  by  express  words ;"  Spencer^i 
Case  (dy  [Coleridge  J,  It  is  said  here  that  the  contract 
shews  a  purposed  omission  of  assigns.]  It  is  not  of  the 
essence  of  the  covenant  that  one  or  another  person  is 
named  to  perform  the  covenant :  it  runs  with  the  land, 
though  the  lessor  furnishes  the  means  of  performing  it 
The  duty  is  the  same.  It  may  have  been  intended  that 
the  person  receiving  the  money  should  put  the  premises 
in  repair  at  once ;  but  that  does  not  change  the  character 
of  the  obligation.  Suppose  the  deed  had  said  nothing 
of  the  allowance  of  4001,  but  it  had  been  proved  on  a 
trial  that  the  lessor  had  furnished  that  sum :  would  that 
have  defeated  an  action  against  the  assignee  for  not 
repairing  ?  [Erie  J.  To  repair  is  not  the  same  as  to 
put  in  repair,  which  may  require  the  building  of 
something    new.      The    ordinary    repairing    covenant 

(a)  4  East,  154.  (6)  4  New  Co.  087. 

(c)  4M.;^  IV,  662.  (t/)  6  Rep.  16  a. 
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is  merely  to  maintain  things  in  esse  in  the  state  they  Quun^a  Bench. 

were    in   when    the    premises    were    demised.      Lord L_ 

Campbell  C.  J.  You  need  not  here  go  so  far  as  to  say  Martin 
that  repairing  and  putting  into  repair  are  the  same  Clue. 
thing.  Crompton  J.  It  is  said  in  Spencer's  Case  {a) 
that,  if  the  lessee  covenants  to  build  a  new  wall  upon 
the  place  demised,  it  shall  bind  the  assignee,  being  for 
his  benefit,  provided  the  covenant  be  express,  for  the 
lessee  and  his  assigns.]  It  is  contended  on  the  other 
side  that  the  term  is  not  shewn  to  have  vested  in  the 
assignee  before  the  time  for  putting  in  repair  had  elapsed. 
[Crompton  J.  If  there  was  a  limited  time,  you  ought 
to  have  shewn  that  the  assignee  came  in  before  it 
expired.]  In  proof  that  might  be  necessary.  But  in 
Churchwardens  of  St.  Saviour's  v.  Smith  (ft),  the  action 
being  against  an  assignee  on  a  covenant  to  do  repairs  and 
build  within  seven  years,  the  defendant  pleaded  that  the 
estate  did  not  come  to  him  by  assignment  till  after  the 
seven  years.  [Crompton  J.  That  doea  not  shew  that 
the  plaintiff  ought  not  have  averred  the  contrary.]  But 
the  covenant  in  the  present  case  is  not  limited  to  a  time; 
and  the  breach  is  a  continuing  one.  [Crompton  J.  From 
what  time  would  the  Statute  of  Limitations  run  ?]  The 
covenant  is  broken  from  day  to  day.  Putting  in  repair 
and  repairing  were  here  practically  the  same  thing ;  for, 
if  the  assignee  found  the  premises  unrepaired  when 
he  came  in,  he  was  bound  to  repair  them.  In  Neale  v. 
Ratcliff{c)  the  lessees  covenanted  to  repair  premises,  the 
lessor  first  putting  them  in  repair:  that  was  an  express 
condition  precedent  to  be  fulfilled  by  the  lessor ;  here 
the  assignee  is  sheltering  himself  under  the  default  of 

(a)  5  Rep.  I6b.  (&)  3  Burr,  1271.  S.  C.  1  IV.  BL  351. 

(c)  15  Q.  B.  916. 
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VobtmeXVUL  the  lesscc,  his  assignor.     [Ix>rd  Campbell  C  J.     It  is  to 

1852 

be  supposed  that  he  looked  into  the  lease  when  he  took 

the  premises.]     In  Payne  v.  Home  (a)  it  was  held  that  a 

tenant  who  engaged  to  keep  premises  in  good  repair 

was  bound  to  put  them  into  such  repair  if  he  found  it 

wanting  at  the  time  of  his  taking  possession;  for,  as 

Parke  B.  said,  '^be  cannot  <keep'  them  in  good  repair 

without  putting  them  into  it"    [Lord  Campbell  C.  J. 

That  does  not  quite  meet  the  argument  that,  in  the 

present  case,  the  premises  were  to  be  put  into  repair 

under  a  condition  precedent]     By  the  covenants  here 

the  same  person  was  to  put  and  to  keep  in  repair.     The 

duty  is  one,  though  the  covenants,  as  shewn  on  the 

record,  state  it  in  an  expanded  form. 

Secondly.     The  deed,  as  set  out,  did  not  make  it  a 

condition  precedent  to  the  repair  that  the  lessor  should 

find  timber.    The  lessee  was  entitled  to  ''rough  timber," 

''not  on  the  stem"* :  he  was  not  bound  to  ask  for  it;  and 

the  lessor  was  not  obliged  to  cut  his  own  timber  when  it 

might  not  be  required.    The  repair  and  the  cutting  were 

to  be  contemporaneous.     It  is  enough  that  the  plaintiff 

avers  readiness  and  willingness  "  at  all  times"  "from  the 

said  assignment  until  the  expiration  of  the  said  term." 

Thomas  v.  CadwaUader  (b)  is  a  direct  authority  in  the 

plaintiff  s  favour,  the  count  here  containing  the  averment 

of  readiness  which  in  that  case  was  wanting.     Where 

the  contract  is,  on  the  one  hand  to  sell  and  deliver  goods 

at  a  certain  price,  and  on  the  other  to  pay  such  price,  the 

plaintiff,  in  an  action  for  not  delivering,  must  aver  "  that 

he  was  ready  and  willing  to  pay  on  delivery":  note  (3) 

to  Peelers  v.  Opie  (c) :  but  no  more  is  necessary.     Pook 

(a)  IC  M.  ^  r.  641.  <h)   mUtt,  496. 

{c.)  2  n'm.  SauHd,352c,  6th  ed 
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V.  Hill  (a\  there  cited  in  note  (c),  is  to  a  like  effect.   QueenU  Bench. 

1852. 
[Ixird  Campbell  C  J.     That  was  a  stronger  case  for  the 

plaintiif  than  this :  there  could  hardly  have  been  a  con- 
veyance till  the  purchaser  had  shewn  such  a  conveyance 
as  he  wanted.]  In  2  Chitty  On  Pleadingy  397, 7th  ed.,  there 
is  a  precedent  of  a  declaration  for  not  repairing,  with 
an  averment  that  plaintiff  allowed  and  provided  timber 
according  to  stipulation  in  a  lease  that  defendant  should 
repair  "  being  allowed  timber"  &c., "  to  be  provided"  by  the 
plaintiff:  but  It  is  said  in  note  (t),  p.  399 :  ^'  If  the  plaintiff 
was  merely  ready  to  find  timber,  let  the  allegation  be 
accordingly,  and  aver  notice  of  the  plaintiff  s  readiness." 

Thirdly:  The  covenant  to  repair  and  yield  up  in 
repair  is  an  entire  covenant;  and  the  breach,  as  alleged, 
is  one  and  entire;  the  breach  by  not  yielding  up  in 
repair  is  not  to  be  separated  from  the  rest  But  Matures 
V.  Westwood  (b)  expressly  shews  that  a  covenant  to  yield 
up  in  repair  runs  with  the  land. 

The  fourth  objection  is  met  by  the  answers  which  have 
been  given  to  the  first  and  third. 

Fifthly :  The  breach  in  respect  of  husbandry  is  suffi- 
ciently assigned  in  the  words  of  the  covenant.  And  it 
is  a  rule  of  pleading  that,  where  details  would  make  the 
record  unnecessarily  prolix  and  expensive,  the  averment 
may  be  general;  subject,  of  course,  to  delivery  of  a 
particular  if  required  on  summons.  The  opinion  inti- 
mated by  the  Court  of  Exchequer  in  Earl  of  Falmouth 
V.  Thomas  (c)  is  no  authority  for  a  more  expanded  form : 
there  the  plaintiff  declared  upon  an  implied  assumpsit  to 
cultivate  in  a  husbandlike  manner  and  according  to  the 
custom  of  the  country ;   and  the  defendant  might  be 

(a)  6  M.^fF.  835.  (6)   Cro.  Etiz.  599.  ()I7. 

(c)  1  Cro  $•  A/.  89.  5  C.  3  Tyr.  26. 
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Volume  XV 111  entitled  to  know  what  obligation  the  plaintiff  considered 

^^^^'        hiin  to  incur  by  such  undertaking  and  custom*     I^k  v. 

Martyn      Hewitt  (a)  was  not  an  action  upon  a  covenant ;  and  no 

V. 

Clue.  question  arose  there  as  to  the  necessity  of  alleging 
specific  instances.  The  same  remarks  apply  to  Hartley 
V.  Burkitt{b)  and  Hallifax  v.  Chambers  {c). 

The  3d  plea  is  bad»  because  it  sets  up  the  omission 
to  find  ^'sufficient  rough  timber,  and  also  bricks,  tiles 
and  stones/'  on  the  premises  or  within  fi?e  miles,  as  an 
answer  to  the  breach  of  covenant  by  not  repairing  the 
demised  messuages,  cottages,  bams  &c.,  or  other  agricul- 
tural buildings,  or  the  windows,  walls,  fences,  &c.  The  gist 
of  that  complaint  is  the  original  neglect  to  repair;  but  the 
condition  to  find  sufficient  **  rough  timber^  &c.  applies 
to  the  subsequent  repairing  only.  [Lord  Campbell  C.  J. 
All  that  is  recited  as  breach  in  thb  plea  seems  to  turn 
upon  the  not  putting  in  repair.] 

Plea  4,  which  professes  to  answer  the  breach  by 
suffering  the  buildings  to  be  out  of  repair,  is  substantially 
the  same  as  that  which  was  given  up  on  the  part  of  the 
defendant  in  Thomas  v.  Cadwallader  (d).  It  is  no  suflR- 
cicnt  answer  that  the  plaintiff  did  not  actually  find 
timber:  if  he  was  ready  and  willing  to  do  so,  he  might 
insist  upon  the  repair. 

C.  Milwardy  in  reply.  As  to  the  pleas :  The  breach 
answered  by  plea  3  is  the  neglect,  not  only  to  put  in 
repair,  but  to  keep  in  repair.  [Lord  Campbell  C.  J. 
Would  not  it  have  been  a  good  answer  to  that  breach 
that  you  had  put  in  complete  repair  ?]  That  would  not 
have  met  all  the  allegations.     As  to  plea  4 :  the  similar 

(a)  4  Kasty  154.  (b)  4  New  Co,  687. 

(c)  4  M.  $•  W,  662.  (</;   mUe$,  496. 
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plea  in  Thomas  v.  Cadwallader  (a)  was  not  abandoned.   Queen » Bench. 

1862. 
And  there  are  material  differences  between  the  records  ._      __J 

in  that  case  and  in  the  present  Ma^utyn 

With  respect  to  the  declaration :  Spencer's  Case  (b)  is  Clue. 
in  favour  of  the  defendant  The  covenant  to  put  in 
repair  was  a  stipulation  for  **  a  thing  to  be  newly  made," 
and  does  not  bind  the  assignee  without  express  words. 
[Lord  Campbell  C.  J.  Was  not  the  performance  of 
this  a  matter  essentially  connected  with  the  enjoyment? 
On  the  construction  of  the  agreement  Payne  v.  Haine  (c) 
seems  to  be  an  authority  against  you.]  In  construing 
covenants,  the  interests  which  parties  take  under  the 
deed  may  properly  be  looked  to  as  explaining  the  inten- 
tion and  determining  the  rights  and  liabilities ;  Foley  v. 
Addenbrooke  {d)\  Keighthy  v.  lVatson{e)i  and  here,  the 
original  lessee  having  in  his  hands  so  large  a  sam  as 
400/.,  paid  him  by  the  landlord,  it  is  reasonable  to  suppose 
that  he  separately,  and  not  his  assignee,  was  expected 
by  the  landlord  to  do  the  original  repairs.  [Coleridge  J. 
The  landlord  would  probably  intend  to  have  the  security 
of  both,  when  he  paid  so  large  a  sum.  Lord  Campbell 
C.  J.  According  to  your  argument,  the  lessee  might 
pocket  the  400/.,  not  doing  the  repairs,  and  assign 
his  interest,  and  the  landlord  be  without  remedy 
against  the  assignee.]  The  declaration  shews  that  the 
defendant  did  not  enter  till  ten  years  after  the  entry  of 
the  original  lessee,  an  interval  far  more  than  sufficient, 
it  may  be  presumed,  for  putting  these  premises  in  repair. 
The  dates  are  laid  under  a  videlicet;  but  dates  so 
pleaded  are  taken  to  be  correct,  when  they  are  material ; 
Whitaker  v.  Harrold{g\  RyalU  v.  The  Queen{h\  Ryalls 

(a)   WilhM,  496.  (6)  5  Rep,  16a. 

(c)  16  M,  §•  W,  541.  (rf)  4  Q.  B.  197. 

(e)  3  Exch.  716.  (g)  1 1  Q.  B.  163.  172. 

(A)  n   Q.  B.  795.  798. 
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VotumeXVllL  V.  BramdU  {a\  The  covenant  to  put  in  repair  was  to  do 

1852 
_  a  single  act;  continuous  acts  are  provided  for  by  the 

Martyn  stipulations  which  follow.  The  averment  of  being  rcadj 
Clpi.  and  willing  to  furnish  timber  is  clearly  not  sufficient  to 
sustain  the  first  breach^  which  regards  a  thing  to  be 
done  at  once.  Without  any  request,  the  plaintiff  must 
have  been  aware  that  he  had  to  furnish  timber  for 
putting  the  premises  into  repair  which  was  then  wanted. 
This  alone  is  sufficient  to  distinguish  the  present  case 
from  Thomas  v.  Cadwallader  {b).  As  to  subsequent 
repairs,  indeed,  there  was  an  independent  covenant  to 
supply  the  materials  on  request  for  repair  of  the  buildings. 
In  Poole  V.  HiU{c)  the  question  was,  who  had  to  take  (be 
first  step :  the  decision  is  consistent  with  the  defendant's 
view,  if,  as  he  contends,  a  condition  precedent  lay  upon 
the  plaintiff.  In  Matures  v.  }Vestwood(d)  the  point  men- 
tioned on  the  other  side  is  said  by  Croke  to  have  been 
decided  by  three  Judges  in  opposition  to  Fenner  J.  But 
this  does  not  appear  to  have  been  the  principal  point 
debated:  the  case  was  more  than  once  before  the  Court; 
and,  in  the  report  of  the  same  case  by  Gouldsborough  (f ), 
only  one  Judge  besides  Fenner  is  mentioned  as  having 
been  present  when  this  question  was  finally  discussed. 
[Lford  Campbell  C.  J.  On  most  of  the  points  I  do  not 
feel  much  difficulty ;  but  we  will  take  time  to  consider 
them.] 

Cur.  adv.  vult 

Lord  Campbell  C.  J.,  in  the  ensuing  vacation  {June 
18th),  delivered  the  judgment  of  the  Court 

(a)   1  Exch,  734.  738.  (6)   WiUes,  496. 

(c)  6  M.  §•  W.  835.  (</)   Cro,  Elix,  599.  617. 

(e)  GouUsb.  175. 


XV.  VICTORIA.  681 

In  this  case  we  have  considered  the  points  relied  on   Queen'i  Bench. 

for  the  defendant,  and  have  come  to  the  conclusion  that '__ 

they  are  not  supported,  and  that  the  plaintiff  is  entitled      Mabtyn 
to  our  judgment.  Cloe. 

With  respect  to  putting  the  premises  in  repair,  and  to 
delivering  them  up  in  repair,  we  think  that  each  of 
these  stipulations  comes  within  the  class  of  covenants 
that  run  with  the  land,  and  that  the;  are  continuing 
covenants  to  the  end  of  the  term.  The  covenant  to  put 
in  repair  is  a  matter  to  be  done  upon  the  thing  demised 
as  much  as  the  repairing.  The  covenant  to  leave  in 
repair  at  the  expiration  of  the  term  is  broken  during  the 
term  if,  at  the  instant  of  leaving,  the  premises  are  out  of 
repair.  The  payment  of  money  by  the  lessor  to  the 
lessee  for  the  purpose  of  putting  in  repair  affords  no 
ground  for  inferring  that  the  lessor  intended  to  forego 
any  usual  security  for  the  performance  of  that  covenant, 
and  no  reason  for  exempting  the  assignee  of  the  lessee 
from  the  usual  liability ;  but  on  the  contrary  was  notice 
to  him  to  require  the  application  of  that  money  unless  • 
he  intended  to  be  himself  responsible  to  the  lessor. 

With  respect  to  the  averment  of  readiness  and  wil- . 
lingness  to  find  rough  timber,  we  think  it  a  sufficient 
performance  of  the  condition  precedent  relating  thereto. 
It  would  be  unreasonable  to  require  that  the  timber 
should  be  cut  before  the  lessee  or  his  assignee  required 
it  for  the  purpose  of  using  it  in  repairs.  The  declaration 
therefore  is  right  in  this  respect ;  and  the  plea  alleging 
that  timber  was  not  found  is  bad. 

The  remaining  objection  was  founded  on  the  gene- 
rality of  the  breach  of  the  covenant  for  the  cultivating 
the  land  in  a  good  husbandlike  manner  and  according 
to  the  custom  of  the  country.     No  authority  was  cited 
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Volume  XV II L  to  shew  that  an  allegation  of  the  breach,  following  the 

. '        words  of  the  covenant,  was  insufficient ;  and  we  find  no 

principle  for  so  holding.  The  defendant  must  be  taken 
to  have  understood  the  application  of  the  covenant  he 
chose  to  make;  and,  if  there  was  real  difficulty  in 
defending  by  reason  of  the  generality,  the  remedy  would 
be  by  applying  for  an  order  for  particulars.  The  sepa- 
rate covenants  for  specific  acts  of  cultivation  do  not 
appear  in  any  degree  to  be  irreconcileable  with  the 
custom  of  the  country. 

We  also  think  that  the  plea  alleging  that  materiab 
were  not  found  by  the  lessor,  as  stipulated  in  respect  of 
the  lessee's  covenant  for  keeping  in  repair  after  the 
premises  had  been  put  in  repair,  is  bad,  because  it  does 
not  apply  to  the  breach  assigned  in  the  declaration  to 
which  it  is  pleaded.  This  breach  is  in  respect  of  not 
putting  the  premises  in  repair;  and  the  condition  for 
providing  the  materials  mentioned  in  the  plea  applies 
only  to  the  future  repairs  after  the  premises  have  beea 
put  in  repair. 

Judgment  for  the  plainti£ 


Saturday, 
May  29th. 


The  Queen  against  Street  and  others. 


TtOULDEN,  in  last  Easter  term,  obtained   a  rule 

calling  on  the  auditor  of  the  Poor  Law  Union 

which  comprises  the  parish  of  RiTiffwood,  in  the  county 


The  overseers 
of  a  parish,  at 
a  vestry  meet- 
ing held  for 
the  purpose, 
asses^ea  a  rail- 
Kay  Company 

at  2,708^  The  Company  gave  notice  of  appeal.  At  a  subsequent  vestry  it  was  decided 
that  the  assessment  should  be  reduced  to  2000/L,  and  that,  if  the  Company  refused  that 
compromise,  the  overseers  should  take  such  proceedings  as  they  might  be  advised  were 
necessary.  The  Company  appealed :  and  the  then  overseers,  without  calling  a  rcstry 
meeting,    contested   the   appeal      The    Sessions    reduced    the  rate    to    30(ML,  subject 
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of  Southampton,  to  shew  caase  why  the  disallowance   Qttm'tBentk, 

by  him  of  83/.  in  the  account  of  the  overseers  of  the 

said  parish  should  not  be  quashed  (a).  v. 

It  appeared  by  the   affidavits  that  in  July,  1847,  a       Stbeet. 
vestry  meeting  was  held  for  the  purpose  of  fixing  the  ^^  ^  ^ase  for 
amount  at  which  The  London  and  Dorchester  Railway  Ben^^^^The 
Company  should  be  assessed  to  the   poor  rate  of  the  ^®™"°* 
parish,  disputes  having;  arisen  between  the   parish  and  the  overseers 

*  *  *^  *  having  arrang. 

the    Company   upon    that    point;     and    it   was    then  ed  with  the 
unanimously  agreed  that  the  railway  should  be  assessed  the  rate  should 

be  fixed  at 

at  2,708/.     In  December,  1847,  application  was  made  to  450/.    The 

the  Poor  Law  Commissioners,  on  behalf  of  the  parish,  ditordisallowed 

for  information  as  to  the  proper  mode  of  such  assess-  contwt^ng'the^ 

ment;  but  the  Commissioners  stated  that  an  appeal  at  *^J^^dg°"  {''^ 

Quarter  Sessions  was  the  only  method  of  settling  the  That  the  over. 

*'  *=*  seers  should 

rate.     The  Company  gave  notice  of  appeal  against  the  have  called  a 

^  vestry  meeting 

assessment;    and,   at  a  vestry  meeting  held   on   24  th  to  determine 
,  .  Ill       whether  the 

December,  1847,  it  was   unanimously  agreed   that  the  appeal  should 

assessment  should  be  reduced  to  2000/.,  and  that,  if  the  2.,  That  they 

Company  refused  to  compromise  on  those  terms,  the  the  decision^ 

overseers  should  take  such  proceedings  as  they  might  be  hav^ummon 

advised  were  necessary.    The  Company  appealed  airainst  ^  *  ^®?*^  ^ 
J  r     J     rr  -o  detcrmme 

the  reduced  assessment,  which  was  made,  in  1848,  by  the  whether  the 

case  for  the 

overseers  whose  account  contained  the  item  disallowed  Queen's  Bench 

1        1  !•  mi  1.1  should  be  pro- 

by  the  auditor.     1  he  overseers  did  not  summon  a  vestry  ceedcd  on. 
meeting  to  decide  whether  the  appeal  should  be  con-  inquesiwn*^ 
tested  or  not,  but  proceeded  to  contest  it  on  their  own  TuditiMc- 
responsibility.     The  Sessions  reduced  the  assessment  to  ^^^^t^t^jl**® 
300/.,  subject  to  the  opinion  of  the  Court  of  Queen's  **  *  T^^try 

*"  meeting. 

Held,  that 
(a)  See  stat.  7  &  8  Viet,  c,  101.  $.  36.  the  overseers 

were  not 
bound  to  sum- 
mon a  vestry  meeting  before  contesting  the  appeal  or  abandoning  the  case  reserved ;  and 
that,  as  the  auditor  did  not  allege  that  what  they  had  done  was  inexpedient  or  that  they 
had  acted  mala  fide,  the  grounds  of  disallowance  were  bad. 
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Foiunu  XVIII,  Bench  on  a  case;  but  the  case  was  not  sent  up,  an  arrange- 

1852  .  . 
'        ment  having  been  made  between  the  parish  and  the 

Tbo  Queen    Company  that  the  rate  should  be  fixed  at  450i     At 

SruEET.       an  audit  held  in  June^  1849,  the  sum  of  83i,  being  the 

ex[)cnses  incurred  bj  the  overseers  in  contesting  the 

appeal,  was  disallowed  by  the  auditor  upon  the  two  fi>I- 

lowing  grounds:  first,  that  the  overseers  ought,  before 

incurring  such  expenses,  to  have  summoned  a  vestrj 

meeting  to  consider  the  propriety  of  their  so  doing;  and, 

secondly,  that,  after  the  decision  at  Sessions,  the  overseers 

ought  to  have  summoned  a  vestry  meeting  to  consider 

the  propriety  of  going  on  with  the  case  reserved,  and  the 

amount  at  which  the  Company  should  be  assessed  for 

the  future.     After  the  audit,  a  vestry  meeting  was  held, 

at  which  the  expenses  in  question  were  approved  of  by 

the  rate  payers  present. 

Collier  now  shewed  cause.  The  auditor  was  right  in 
disallowing  this  item.  Where  the  expense  of  con- 
testing an  appeal  is  so  large,  a  vestry  should  be  sum- 
moned to  decide  upon  the  propriety  of  incurring  it  If 
'  the  overseers  choose  to  contest  the  rate  upon  their  own 
responsibility,  they  cannot  charge  the  parish  with  the 
expense ;  Retina  v.  Fouch  (a),  Regina  v.  Great  Western 
Railway  Company  (Jb).  Further,  the  appeal  having  been 
contested,  the  overseers  were  bound  to  take  the  opinion 
of  the  rate  payers,  whether  the  case  reserved  by  the 
Sessions  should  come  before  the  Court  of  Queen's 
Bench :  that  Court  might  possibly  have  reduced  the  rate 
below  the  amount  which  was  arrived  at  by  arrangement 
In  WillcocVs  Poor  Lato^  p.  281,  cited  by  TaunUm  J.  in 

(«)  2  Q.  B.  308.  (h)  13  g.  B.  327. 
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The  Queen 

V. 

Street. 


Rex  V.  Gwyer  (a),  it   is  laid  down  that  overseers  are    (?«««•'«  Bench. 

•  Ill  •!•  1  i»  1852. 

entitled  to  charge  m  their  accounts  the  costs   "of  an 

appeal,  though  decided  against  them,  unless  they  have 

been  guilty  of  gross  misconduct,  or  of  neglecting   to 

consult   the  vestry  as   to   the  propriety  of  proceeding 

in  it  when  there  was  convenient  opportunity."     That 

exception  exists  here. 

Poulden,  contra,  was  not  called  on. 

Coleridge  J.   In  deciding  this  case  we  ought  to  look 
only  at  the  grounds  upon  which  the  auditor  disallowed 
the  item  in  question.     The  first  is,  that,  before  incurring 
this  litigation,  the  overseers  ought  to  have  taken  the 
opinion  of  the  inhabitants,  at  a  vestry  meeting,  as  to  the 
propriety  of  incurring  it.     The  auditor  does  not  state, 
or  suggest,  that  the  litigation  itself  was  illegal  or  inex- 
pedient ;  and  therefore  the  question  is  simply  whether 
the  overseers  are  bound   to  obtain  the  sanction  of  a 
vestry  meeting  before  they  proceed  to  defend  a  rate; 
and,  if  they  do  not  take  that  step,  whether  they  are  to 
be  allowed  the  costs  of  the  defence,  however  properly  it 
may  have  been  taken  up.     I  find  no  case  which  lays 
down  such  a  principle;  nor  is  the  principle  a  reasonable 
one.     I   do    not  say  that   taking    the  opinion  of  the 
inhabitants  would  not  be,  in  many  cases,  a  very  proper 
step :  but  it  is  not  always  necessary.     Here  the  question 
had  been  fully  discussed  before  the  application  to  the 
Poor  Law  Commissioners,  and  again,  at  another  vestry 
meeting,  before  sending  the  case  to  the  proper  tribunal, 
the  Quarter  Sessions.     Under  these  circumstances,  the 

(a)  7  A.^  E.Q\e  226. 
VOL.    XVIII.    N.    8.  2    Z 
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yoivmexviif.  summoning  a  vestry  meeting  would  have  been  a  mere 

formal   proceeding.      The  second  ground   is,   thai  the 

0  Queen  ^yej^g^g  ought  to  have  let  the  case  reserved  be  decided 
Street.  ^^  ^^^  Court  of  Queen's  Bench,  or  have  summoned  a 
vestry  meeting  to  determine  whether  or  not  the  litigation 
should  be  abandoned.  I  see  nothing  to  warrant  this 
objection.  The  Sessions  find  against  the  parish,  subject 
to  the  opinion  of  this  Court  The  overseers  prefer, 
before  taking  that  opinion,  to  try  what  can  be  done  by 
negotiation ;  and  the  rate  is  ultimately  fixed  at  a  lai^ 
amount  than  that  given  by  the  Sessions.  That  is  no 
abandonment  of  the  rate ;  nor  is  it  suggested  that  there 
was  mala  fides  on  the  part  of  the  parish  officers:  and 
the  mere  fact  of  their  not  having  taken  the  opinion  of 
the  inhabitants  before  making  the  arrangement  with 
the  Company  is  no  valid  ground  of  objection.  The 
cases  which  have  been  cited  are  not  in  point.  In  Bex 
V.  Guyer  (a),  the  decision  was  upon  a  different  point 
altogether;  and  in  Regina  v.  Crreat  Western  Radwaif 
Company  (b)  the  proceedings  by  the  parish  officers 
were  originally  illegal 


Crompton  J.  concurred  (e). 


Rule  absolute. 


(a)  2  A,^S.  216.  (6)  13  Q.  B,  327. 

(c)  Lord  Campbell  C.  J.  and  Erk  J.  wera  at  tbe  CrmJnal  Govrt  of 

appeal. 
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Queen'i  PmcA. 
1852. 


The  Queen  against  The  Overseers  of  the       Saturday, 

Afay29th. 

Township  of  Salfobd. 

ipASHLEY,  in  last  Easter  Term,  obtained  a  rule  Tberetident 

calling  on  the  collector  and  supervisor  of  Excise  occupier  of  a 

for  the  district  of  Manchester,  in  the  county  of  Lancaster,  n^^lhJl 

to  shew  cause  why  a  licence,  (brought  up  by  certiorari)  ^^"JJ^^Vwlth 

under  their  hands  and  seals,  authorizing  Thomas  Hague  *  ^^P'jJ*^??^ 

to  sell  beer  &c.  by  retail  as  specified  therein,  should  not  caXl^  upon 

theoYerseen 
be  quashed.  for  certificalet 

From  the  aflSdavits  it  appeared   that  Hague,  on  3d  to  apply,  under 

July  1851,  became  the  resident  holder  and  occupier  of  a  VL.c.  61., 

house  in  the  township  of  Salford,  which  is  within  the  [o^gJifS^^)/ 

excise  district  of  Manchester.    The  house  was  at  that  ^^^'    '^*** 

OTcneers  ea?e 

time   assessed  to   the  poor  rate  at  12/.    10*.     Hague,  himacertilcato 

*^  of  the  amount 

being  desirous   to   obtain   a   licence   to    sell   beer  by  at  which  the 

house  was 

retail,    applied   to   the   overseers  of  Salford  in   order  rated,  and  at- 
that   the  bouse   might  be  reassessed;   and  it  was  ac-  certificate, as 
cordingly  assessed  at  16/.  5*.     The  township  of  Salford  g^^  Afg,lw. 
contains  more  than  10,000  inhabitante(a).    In  November  ^^^^^^J"^ 
1851,  Hague  paid  half  a  year's  poor  rate,  and  after-  J^^v'P^. 
wards    applied    to    the    overseers  for   a   certificate   of  ^«t  refused  to 

^*  ^  ^  certify  that  he 

his  being  the  resident   holder   and   occupier,   and  of  was  the  resi- 
dent holder 
the  annual  rent  at  which  the  house  was  assessed  (&);  and  occupier 

of  the  houso. 
(a)  See  Stat.  3  &  4  Viet.  e.  61.  t.  1.  The  Board 

WSecsUL3&4F?e*.c.6l...2.  RctmIS 

being  satisfied, 
on  inquiry,  that  he  was  the  resident  owner  and  occupier,  directed  their  officers  to  grant  a 
licence. 

Held,  on  motion  to  quash  the  licence,  which  had  been  brought  up  by  certiorari,  that  the 
granting  of  the  licence  wss  not  a  judicial  act  capable  of  revision  by  the  Court  on  certiorari. 
SewibU  that  the  proper  mode  of  trying  its  validity  was  to  treaAt  as  void. 

2  z  2 
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Volume xy III.  and    produced    the    requisite    certificate    of  character 

_JJ11^  signed  by  six  inhabitants  of  Salford  (a).     The  assktant 

le  Queen    Qygrggp|.  subscribed  at  the  foot  of  this  document  his  own 

^sIlfohV^    certificate  as  to  the  parties  signing,  and  also  signed  and 

gave  to  Hague  a  certificate  that  the  house  in  question  was 

assessed  to  the  poor  rate  at  16/.  5s.  \  but  the  overseers 

refused  to  certify  ihB^i  Hague  was  the  resident  bolder  and 

occupier,  or  to  give  their  reasons  for  refusing.     Hague 

addressed  a  memorial  to  the  Board  of  Inland  Revenue; 

and  the  Board,  after  inquiry,  being  satisfied  that  Hague 

was   the  resident  holder  and  occupier,   directed   their 

officers  to  grant  him  a  licence.     The  licence  was  in  the 

form  given  in  the  schedule  to  stat.  4  &  5  /F.  4.  c.  85., 

except  that  it  did  not  recite  that  a  certificate  of  character 

had  been  deposited. 

Sir  F.  Thesiger^  Attorney  General  (with  whom  were 
Sir  Fitzroy  Kelhjy  Solicitor  General,  Watson  and  ffeldg), 
now  shewed  cause.  First,  the  sufficiency  of  the  licence 
cannot  be  reviewed  upon  certiorari.  The  functions 
exercised  by  the  Board  of  Inland  Revenue  in  granting 
licences  are  ministerial,  not  judicial  ;  and  the 
character  of  those  functions  is  not  altered,  in  the 
present  case,  by  the  Commissioners  having  previously 
done  a  quasi -judicial  act  in  dispensing  with  the 
certificate  of  occupancy.  A  beer  licence  cannot  be 
quashed  upon  certiorari  any  more  tlian  a  game  certifi- 
cate ;  the  proper  mode  of  questioning  the  sufficiency  of 
either  would  be  to  treat  it  at  once  as  void.  Next,  two 
objections  are  taken  to  the  licence  here :  first,  that  it 
does  not  follow  the  form  provided  by  the  statute,  as  it 
does  not  recite  that  the  person  to  whom  it  is  granted 

(«;  S««  sUt.  4  fc  5  ff.  4.  c  85.  8.  2. 
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has  deposited  a  certificate  of  character ;  secondly,  that  Queen*s  Bench. 

the  Board  of  Inland  Revenue  has  no  power  to  grant "' 

a  licence,  where  the  overseers  refuse  to  give  the  party  ^^^  Qt^^N 
applying  for  it  the  certificates  required  by  the  statute.  ^g^[y^Ri)°^ 
As  to  the  first  objection,  stat.  4  &  5  JV.  4.  c.  85.  ^.21. 
provides  that  a  certificate  of  character .  shall  not  be 
required  as  to  any  honse  within  any  town  corporate  of 
which  the  population  exceeds  five  thousand;  and  it 
appears  by  the  affidavits  that  the  population  of  Salford 
is  10,000.  The  licence,  moreover,  is  good  upon  the 
face  of  it,  and  is  therefore  not  open  to  this  objection, 
unless  it  shews  that  the  population  is  below  five 
thousand.  As  to  the  second  objection,  it  is  clear  that 
the  I^egislature  meant  to  vest  the  controuling  power 
with  respect  to  beer  licences  in  the  Board  of  Inland 
Revenue,  not  in  the  overseers.  (He  was  then  stopped 
by  the  Court.) 

Pashley  and  R.  Hally  contra.  The  overseers  have  a 
discretionary  power  as  to  granting  the  requisite  certifi- 
cates for  a  licence ;  Retina  v.  Kensington  {a) ;  and  the 
Board  of  Inland  Revenue,  by  dispensing  with  the  certi- 
ficate of  occupancy,  have,  in  fact,  reversed  the  decision 
of  the  overseers,  and  have  committed  an  excess  of 
judicial  authority.  The  proper  mode,  therefore,  of 
reviewing  their  proceedings  is  to  bring  them  up  by 
certiorari.  [Coleridge  J.  The  licence  is  granted  by 
the  collector  and  supervisor.  Their  functions  can 
hardly  be  considered  as  judicial.]  They  represent  the 
Board  of  Inland  Revenue;  and  what  is  done  by  them 
must  be  considered  as  the  act  of  the  Board.  In  Rcgina 
V.  Aberdare  Canal  Company  (b)  it  was  held  that,  where 

(«)  \2Q   B,  6'A.  ih)  14  Q.  ^.  854. 
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Volume  xr III.  Commissioners,  appointed  by  statute,  bad  a  discretionarj 
^  •  power  to  give  their  consent  to  tbe  erection  of  bridges 
The  Queen  ^^^^  ^  ^^^j  ^^  ^^  ^^^^  ^f  ^^  landowners,  such  consent 
OTereeers  of  ^^g  ^  judicial  act  which  could  be  reviewed  upon  bring- 
ing up  the  official  entry  of  it  by  certiorari.  In  Beghm 
V.  Arkwright  (a)  an  order  of  the  Chuch-building  Com- 
missioners  for  stopping  a  path  through  a  churchyanl 
was  brought  up  on  certiorari,  and  quashed  for  infor- 
mality. And  in  Retina  v.  Cobs  (6)  an  order  of  Qoarter 
Sessions  with  respect  to  the  fees  of  the  clerk  of  the  peace 
was  held  to  be  a  judicial  proceeding,  removeable  by 
certiorari.  The  granting  of  this  licence  by  the  Board  of 
Inland  Revenue  is  as  much  a  judicial  act  as  the  acts 
reviewed  upon  certiorari  in  these  cases,  or  as  tbe 
apportionment  of  a  county  rate,  which  is  ci^ble  of 
being  reviewed  in  like  manner  (c). 


Coleridge  J.  This  rule  must  be  dischai^ged.  We 
are  not  called  upon  to  determine  the  nature  of  the 
power  vested  in  overseers  with  respect  to  granting 
the  certifica:es  requisite  for  a  licence.  They  may 
have  a  judicial  authority  which  is  incapable  of  being 
controiiled  or  contradicted  by  the  Board  of  Inland 
Revenue;  and  the  question  whether  they  have  or  not 
may  be  worthy  of  investigation.  But  the  question 
here  is,  whether  the  grant  of  the  licence  is,  in  itself 
a  judicial  act  over  which  this  Court  can  exercise 
a  controul.  It  is  argued  that  the  licence  really  proceeds 
from  the  Board  of  Inland  Revenue,  and  that  the  func- 
tions of  the  Board  are  of  a  judicial  character.     Now  it 

(a)  12  Q.  B.  960.  (b)  8  Q.  B.  75. 

(e)  Tbe  Court  having  decided  on  the  prelimintry  qoeftioDy  the  pomti 
arising  as  to  the  certificate  itself  were  not  further  discosied. 
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IS  tnie  that  in  cases  of  difficulty  the  inferior  officers   Q%uen*»  Benek. 

1852. 
would  very  properly  act,  as  here,  upon  instructions  from  .'    _ 

the  Board;  but  that  does  not  aflect  the  character  of  the     '^**®  ^^^^^ 

particular  act,  the  granting  of  the  licence,  which  is  all    ^g^^roBi)!^ 

that  we  can   look  at     I  do   not   think   that  act  is  a 

judicial  one.     The  licence  itself  may  be  void  for  not 

complying  with  the  provisions  of  the  statutes ;  and  the 

question  of  its  validity  may  be  raised  by  treating  it  as 

void:   but  to  hold  that  the  act  of  the  officer  of  the 

Board,  in  granting  the  licence,  is  sufficiently  judicial 

in  its  character  to  allow  of  its  being  brought  here  by 

certiorari  would  be  a  very  unreasonable  doctrine,  and 

would  lead  to   many  incongruities  and  inconveniences. 

The  instances  which  have  been  suggested   in  support 

of  the    rule    are    all    instances  in    which    a  judicial 

authority   is  exercised.     Thus,   in    the    apportionment 

of  a    county   rate,    the    functionaries    by  whom    the 

apportionment   is  made  have   to  determine,  not  only 

whether  the  particular  property  is  liable  to  be  rated, 

but  the  proportions  in  which  the  rate  must  be  equally 

distributed  through  the  parish ;  and,  in  the  case  of  an 

order  by  the  Church  Building  Commissioners  to  stop 

up  paths  through  a  church  yard,  the  proceeding  is  based 

upon  a  decision,  which  is  clearly  judicial  in  its  nature, 

as  to  the  expediency  of  such  a  step.     I  think  that  the 

grant  of  a  licence  to  sell  beer  by  retail  is  not  judicial; 

and  that  therefore  it  is  not  an  act  upon  the  validity  of 

which  this  Court  can  decide  upon  certiorari 

Crompton  J.  concurred  (a). 

Rule  discharged. 

(a)  Lord  Campbdl  C.  J.  ind  Erk  J.  were  at  tbe  Criminal  Court  of 
ai.peal. 
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Volume  XV  J 11. 
1852. 


Monday^ 
May  31st. 


An  officer 
commanding 
forces  of  Her 
Majesty  nnd 
o»  The  Ea$t 
India  Company, 
in  India,  has  no 
such  legal 
right,  by  statute 
or  otherwise, 
to  his  pay,  as 
entitles  him  (in 
the  absence  of 
any  specific 
undertaking  or 
acknowledg. 
ment)  to  a 
mandamus 
calling  upon 
the  Company  to 
discharge  ar- 
rears; though 
he  has  always 
received  his 
pay  from  the 
Company,  and 
their  practice 
has  been  to 
discharge  it 
monthly. 


Ex  parte  Sir  Charles  James  Napier. 

T>YLES  Serjt.  moved  (a)  for  a  mandamus  calling 
upon  The  East  India  Company  to  pay   to  Lieu- 
tenant General  Sir  Charles  James  Napier  the  sum  of 
289I98  rupees  14  annas  and  8  pice^  under  the  following 
circumstances,  alleged  on  affidavit. 

In  1843,  Sir  C.  J.  Napier  commanded  certain  land 
forces  of  Her  Majesty  and  of  The  East  India  Company^ 
then  serving  in  Scinde  in  the  East  Indies.  In  that  year, 
the  said  forces  captured  from  the  enemy  certain  booty 
and  prize  of  war,  which,  by  Royal  warrant  dated  11th 
November  1845,  was  intrusted  to  The  East  India  Com' 
pany  to  be  distributed  as  prize-money,  in  proportions 
therein  pointed  out,  among  the  officers  and  soldiers  of 
the  capturing  force  (J).  Under  this  warrant  Sir  C  /. 
Napier  received,  in  1848  and  1849,  and  (as  he  deposed) 
believed  himself  entitled  to,  sums  of  money  amounting 
to  68,000£  sterling. 

By  commission  under  Her  Majesty's  sign  manual, 
dated  13th  Marchy  1849,  Sir  C  J.  Napier  was  appointed 
commander  in  chief  of  Her  Majesty's  forces  then  serving 

(a)  Before  Lord  CamphtU  C.  J.,  Coleridg;  Erie  and  CrompUm  Js. 

(b)  The  warrant  directed :  "  That,  in  case  any  doabt  shall  arise  respecting 
the  claims  to  share  in  the  distribution  aforesaid,  or  respecting  any  demand 
upon  the  said  captared  booty  or  plunder,  the  same  shall  be  determined  by 
the  Directors  of  The  East  India  Company  or  by  such  person  or  persons  to 
whom  they  shall  refer  the  same:  which  determination  thereupon  made 
shall  with  all  convenient  speed  be  notified  in  writing  to  the  Commissioners 
of  our  Treasury ;  and  the  same  shall  be  final  and  conclusive  to  all  intents 
and  purposes,  unless,  within  three  months  after  the  receipt  thereof  at  the 
office  of  the  Commissioners  of  our  Treasury,  we  shall  be  graciously  pleased 
otherwise  to  order.** 
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in  the  territorial  possessions  of  Tke  East  India  Company ^  Queeu^i  Bench. 

during  Her  Majesty's  pleasure :  and  by  like  Royal  com-        ^^^^' 

mission  of  the  same  date  he  was  appointed  to  the  local      ^  P*f*® 

rank  of  general  in  the  army  in  the  East  Indies  from 

6th  March,  1849.     And  by  another  commission  under 

the  common  seal  of  The  East  India   Company ,  dated 

19th  March,  1849,  he   was  appointed  commander   in 

chief  of  all  the  Company's  military  forces  employed,  or 

which  might  thereafter  be  employed,  in  the  East  Indies, 

with  certain  exceptions.     He  was  also  appointed  by  the 

Company  an  extraordinary  member  of  the  council  of 

India.     The  commissions  and  appointment  remained  in 

force  in  and  after  October  and  November  1850. 

Sir  C.  J.  Napier  arrived  in  India  on  May  6th  1849, 
and  performed  the  duties  imposed  by  the  said  commis- 
sions and  appointment  from  thence  till  December  1850, 
when  he  resigned  the  said  offices.  The  pay  of  the  forces 
serving  in  India  has  been  and  is  payable  and  paid  by 
the  Company;  and,  during  the  period  last  mentioned, 
the  proper  salary  of  Sir  C  J.  Napier  as  commander  in 
chief  under  the  said  commissions  was  14,305  rupees, 
7  a.  7  p.  (equivalent  to  1430/.  lis.  sterling)  per  calendar 
month,  and  was  payable  monthly,  about  the  third  day 
of  each  month  for  the  month  preceding,  according  to 
the  usual  practice,  to  Sir  C.  J.  Napier.  The  salary  was 
duly  paid  down  to  and  including  the  month  of  April 
1850:  but  in  May  and  June  of  that  year,  respectively, 
the  Company  objected  to  pay  the  full  sum,  and  claimed 
to  deduct,  and  did  at  first  deduct,  3,366  rupees,  7  a.  7  p. 
per  month,  alleging  as  a  reason  that  a  larger  sum  had 
been  shared  among  the  capturing  army  for  prize  money 
than  ought  to  have  been  distributed,  and  that  the  Com- 
pany were  entitled  to  deduct  Sir  C  J.  Napier's  share  of 
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Voimmtxrill.  the  over  payments  by  monthly  instalments  out  of  his  pay, 

1^  till  the  whole  alleged  excess,  amounting  to  20,198  rupees, 

NaSS!  ^^  ®-  ^  P->  should  have  been  deducted.  Sir  C.  J.  Napier 
protested  against  this  claim;  and,  in  conaeqaeDce, 
the  deducted  sums  were  paid  over  to  him,  and  the  foil 
monthly  salary  was  received  by  him  down  to  September^ 
inclusive.  But,  in  paying  the  October  and  November 
salary,  the  Company  again  claimed  to  deduct  for  the 
alleged  over  payments  of  prize  money ;  and  they  accord- 
ingly stopped  and  refused  to  pay  the  whole  of  the 
October  salary  and  a  portion  of  that  for  Navember^  the 
whole  deduction  amounting  to  20,198  rupees,  14  a.  8  p., 
equivalent  to  2019/.  lis.  6d.  sterling,  which  the  Company 
(as  Sir  C.  J.  Napier^s  aflSdavit  stated)  were  bound  to  pay 
him  and  had  no  colour  of  right  to  withhold. 

Payment  was  demanded  of  the  Company,  and  refosed, 
on  the  ground  that  the  sum  named  had  originally  been 
issued  to  Sir  C.  J.  Napier  in  error  on  account  of  his 
share  of  the  Scinde  prize  money,  and  had  been  deducted 
by  the  Government  of  India  on  adjusting  the  account. 

Byks  Seijt  contended  that,  under  these  circumstances, 
Sir  C7.  J.  Napier  had  a  legal  right  to  the  sum  withheld, 
but  could  not  recover  it  by  action ;  and  therefore  that  a 
mandamus  lay,  and  ought  to  be  granted.  The  aiguments 
used  and  authorities  cited  will  appear  sufficiently  by  the 
judgment  of  the  Court. 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.,  on  a  subsequent  day  of  the 
term  (June  5th),  delivered  judgment. 

This  was  a  motion  for  a  rule  to  shew  cause  why  a 
mandamus  should  not  issue  directed  to  7%«  East  India 
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Company i    commanding    them    to    pay   to   Lieutenant  Qwtn**  Bench, 

General  Sir  Charles  Napier  the  sam  of  20,198  rupees.  L_ 

He  alleges  that  this  is  the  amount  of  an  improper  Nawkb! 
deduction  from  the  pay  due  to  him  as  commander  of 
the  Queen's  forces  in  Indian  and  as  commander  of  the 
forces  of  The  East  India  Company^  in  the  months  of 
October  and  November  1850;  but  he  seeks  to  recover  it 
as  the  arrears  of  such  pay. 

The  first  question  to  be  considered  is,  whether,  if  his 
pay  had  been  withheld  fi'om  him  without  any  reason 
being  assigned,  there  is  any  jurisdiction  in  this  Court  to 
order  by  mandamus  the  arrears  which  he  claims  to  be 
paid  to  him  by  The  East  India  Company.  If  there  be 
not,  we  cannot  entertain  the  question  whether  The  East 
India  Company  were  justified  in  making  the  deduction. 

The  applicant  must  make  out  that  there  is  a  legal 
obligation  on  The  East  India  Company  to  pay  him  the 
sum  he  demands,  and  that  be  has  no  remedy  to  recover 
it  by  action.  The  latter  point  becomes  material  only 
when  the  former  has  been  established ;  for  the  existence 
of  a  legal  right  or  obligation  is  the  foundation  of  every 
writ  of  mandamus.  But  it  seems  to  us  that  the  attempt 
to  shew  that  there  was  any  obligation  on  The  East  India 
Company,  which  the  law  will  enforce,  to  pay  any  sum 
of  money  to  Sir  Charles  Napier^  either  as  commander 
of  the  Queen's  forces  or  as  commander  of  the  native 
troops,  has  entirely  failed.  A  legal  obligation,  which  is 
the  proper  substratum  of  a  mandamus,  can  only  arise 
from  common  law,  fi'om  statute,  or  from  contract.  Of 
course  the  obligation  here  contended  for  cannot  arise 
firom  the  common  law,  and  is  not  rested  on  contract 
We  have  therefore  to  see  whether  there  be  any  enact- 
ment of  the  Legislature  by  which  it  can  be  supported. 
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1852 
'        army  at  home  could  apply  to  us  for  a  mandamus  on  the 

Napier^  ground  that  his  pay  is  improperly  withheld  from  him; 
and  the  application  is  entirely  founded  on  certain 
statutes  respecting  The  East  India  Company  and  die 
government  of  the  dominions  belonging  to  the  Crown 
in  India,  We  will  examine  these  statutes  in  chrono- 
logical order. 

The  first  relied  upon  is  stat.  33  G.  3.  c.  52.  "For 
continuing  in  The  East  India  Company^  ''the  possession 
of  the  British  territories  in  India'^  and  ''for  establishing 
further  regulations  for  the  government  of  the  said  terri- 
tories." By  sect.  128  of  that  statute  it  is  enacted 
that  all  sums  issued  by  the  paymaster  general  of  His 
Majesty  s  forces  for  and  on  account  of  His  Majesty's 
forces  serving  in  India  shall  be  repaid  by  the  said  Com- 
pany, and  that  the  actual  expenses  which  have  been 
or  which  hereafter  shall  be  incurred  for  the  support  or 
maintenance  of  the  said  troops  shall  be  borne  and  paid 
by  the  said  Company.  But  this  is  an  arrangement 
between  The  East  India  Company  and  the  Britisk 
Government,  and  establishes  no  privity  between  the 
Company  and  any  officer  whatever. 

Then  comes  stat  53  G.  3.  c.  155.,  by  which  in 
common  language  the  charter  of  the  East  Indian  Com- 
pany was  renewed;  and  which  enacts  (sect.  55)  that  the 
revenues  of  the  Company  shall  be  applied,  "in  the  first 
place,  in  defraying  all  the  charges  and  expenses  of  rais- 
ing and  maintaining  the  forces,  as  well  European  as 
native,  military,  artillery  and  marine,  on  the  establish- 
ments in  the  East  Indies.^  Still  this  appropriates  no 
part  of  these  revenues  in  particular  to  the  commander 
in  chief  of  the  forces. 


XV.    VICTORIA.  697 

Next,  we  have  an  Indian  Mutiny  Act,  4  G.  4.  c.  81.  Qttc*«*«  Bench. 

This  enumerates  a  great  number  of  offences  for  which  '. — 

military  men  may  be  tried  by  Court  martial  in  the  East  i^Tapieb! 
Indies ;  and,  by  sects.  43  and  44,  enacts  that  no  pay- 
master shall  receive  fees,  or  make  any  deductions,  out  of 
the  pay  or  allowance  which  shall  be  due  to  any  officer  or 
soldier  in  the  Company's  army,  other  than  usual  deduc- 
tions; and  that,  if  any  officer  or  paymaster  shall  unlaw- 
fully detain  or  withhold  for  the  space  of  one  month  the 
pay  and  allowances  of  any  officer  after  such  pay  and 
allowances  have  been  received,  then,  upon  proof  thereof 
before  a  Court  martial,  every  such  paymaster  or  officer 
so  offending  shall  be  discharged  from  his  employment, 
and  shall  forfeit  800  sicca  rupees :  provided  that  it  shall 
be  lawful  for  the  Governor  general  in  council  to  give 
orders  for  withholding  the  pay  of  any  officer  for  any 
period  during  which  such  officer  shall  be  absent  without 
leave.  But  as  yet  no  amount  of  pay  is  assigned  to  the 
commander  in  chief  or  any  officer;  and  no  directions  are 
given  to  the  Government  to  issue  the  pay  or  allowances; 
and  no  time  is  mentioned  when  any  pay  or  allowances 
shall  become  due. 

We  were  then  referred  to  stat.  3  &  4  fF.  4.  c.  85. 
under  which  India  is  now  governed,  and  will  continue  to 
be  governed  till  the  30th  of  April  1854.  By  sect.  79  of 
this  statute  it  is  enacted  that  the  return  to  Europe  of 
any  governor  general  or  commander  in  chief  shall  be 
deemed  a  resignation  of  his  office,  and  that  the  salary 
and  other  allowances  of  any  such  governor  general  or 
other  officer  shall  cease  from  the  day  of  such  his  depar- 
ture or  resignation.  This  certainly  supposes  that  the 
commander  in  chief  is  entitled  to  some  pay  and  allow- 
ances till  his  departure  or  resignation,  but  is  entirely 
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Volume  XV 11 1,  sileot  88  to  what  shall  be  the  amount,  or  by  whom^  or 

!___  when,  it  is  payable. 

^1^^^^  Nor  is  the  applicant's  case  at  all  advanced  by  the 

statute  which  he  next  quotes,  7  fF.  4  &  1  Vict  e.  47^ 
''To  repeal  the  prohibition  of  the  payment  of  the 
salaries  and  allowances  of  The  East  India  Compamfs 
officers  during  their  absence  from  their  respective 
stations  in  India/*  This  act  provides  (a)  that  the 
prohibition  of  the  payment  of  salaries  to  officers  in  the 
service  of  The  East  India  Company  during  their  absence 
from  India  shall  not  extend  to  cases  of  sickness,  and(i) 
that  the  Court  of  Directors  shall  have  power  to  order 
the  refunding  of  any  part  of  the  salary  or  allowance 
received  by  any  officer  or  servant  of  the  Company,  and 
that  the  sum  so  to  be  refunded  shall  be  a  debt  due 
to  and  recoverable  by  the  Company;  without  giving 
any  officer  any  right  which  he  did  not  before  possess. 
Chief  reliance  however  was  placed  on  stat  3  &  4  VicL 
c  37.  s,  35.,  which  was  asserted  to  be  a  statutable 
recognition  of  the  right  of  the  commander  in  chief  to 
be  paid  his  salary  by  the  Company,  without  any  deduc- 
tion. But  the  statute  when  examined  turns  out  to  be 
merely  a  new  edition  of  the  India  Mutiny  Act;  and 
sect  35  is  no  more  than  a  repetition  and  consolidation 
of  sects.  43  and  44  of  stat  4  G.  4.  c.  81.  It  therefore 
merely  renders  a  paymaster  liable  to  be  tried  by  a  Court 
martial  for  receiving  fees  or  making  improper  deductions, 
or  detaining  in  his  hands  pay  or  allowances  more  than  a 
month  after  he  has  received  them. 

The  statutory  obligation  upon  the  Company  to  pay 
the  salaries  claimed  is  in  no  degree   established.     Sir 
Charles  Napier  in  his  affidavit  says  that  "  the  pay  of  the 
(a)  Sect.  1.  {b)  Sect.  3. 
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forces  senring  in  In^  has  been  and  is  payable  and  paid  QmetH*$  BtMh, 
by  the  said  Company ;  and  that,  during  the  period  of  ' 

his  filling  the  said  offices  as  aforesaid,  the  proper  pay  ^  P*"® 
or  salary  of  him  this  deponent  as  commander  in  chief, 
under  the  said  commissions  from  Her  Majesty  and  the 
Honourable  The  East  India  Company^  was,  in  Com- 
pany's rupees,  the  sum  of  14,305  rupees  7  anas  and 
7  pice  per  calendar  month,  which  is  equivalent  to 
1430/.  lis.  sterling,  and  was  payable  monthly  on  or 
about  the  3d  day  of  each  month  for  the  next  preceding 
month,  according  to  the  tistuil  practice,  to  this  deponent 
by  the  Honourable  The  East  India  Company.^  He  thus 
relies  merely  on  practice,  which  may  amount  to  an 
honourable  but  does  not  to  a  legal  obligation. 

We  will  now  examine  the  authorities  quoted  by  the 
learned  counsel  who  made  the  motion.  He  began  with 
Gibson  V.  East  India  Company  (a\  in  which  the  Court 
of  Common  Pleas  held  that  the  retiring  pension  of  a 
military  officer  of  The  East  India  Company  does  not 
upon  his  bankruptcy  pass  to  his  assignees.  But  this  was 
with  a  view  to  prove  (which  it  does  very  conclusively) 
that  no  action  would  lie  for  the  arrears  in  question  at 
the  suit  of  Sir  C/iarks  Napier  against  T/ie  East  India 
Company;  and  it  has  no  tendency  to  shew  the  legal 
obligation.  Tindal  C.  J.  says  {b) :  ^^  It  is  clear  that  no 
action  could  be  supported  against  any  one  to  recover  the 
arrears  of  half  pay  granted  by  the  Crown,  at  least  unless 
the  money  has  been  specifically  appropriated  by  the 
Government,  and  placed  in  the  hands  of  the  paymaster 

(a)  5  New  Co.  262.   Gidle^  v.  Lord  Palmerston,  3  Brod.  j*  B.  275 ,  was 
also  cited. 

(6)  5  Neir  Cb.  274,  275. 
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Vj/mm^j'^ri.  or  agent  to  die  acooonc  of  the  p«tunilar  oficer;  and 
there  m  no  ground  upon  geosral  principle  to  hdd  chat 


L^.i-'. 


Sa^-^  an  acrma  cuuld  be  mamfainrd  against  eoj  one, 
aniier  che  same  circamstaocesy  in  the  present 
*^  Many  zroonds  of  inexpedieiicT  in  alknring  a  daim  of 
che  praeac  deacripciGa  Co  be  recoverable  in  a  Court  of 
law  reacnl J  suggest  chefnaelTes*  If  che  letiicd  pensioQ 
which  is  grren  for  tbrmer  services  can  be  iccMncred  by 
action,  whj  shooki  not  che  pa j  and  allowances  fcr  actoal 
aerrice  be  eqoall j  so  daring  their  cootinnaiioe  ?  And 
jet  how  frcqaentlj  is  it  not  onlj  expedient,  hot  ab8i>> 
iateij  necessarr,  chat  oiilicarT  paj  should  be  sospended 
and  kept  in  arrear  beyond  the  day  when  it  becomes 
doe,  and  nntil  the  serrice,  in  respect  of  which  it  is 
earned,  has  been  encireij  completed?  Not  to  mentioa 
the  expense  and  inconrenience  which  mnst  arise  if  a 
Kiit  might  be  instituted  bj  each  indiridnal  oflBoer,  and 
the  prejadice  which  soch  litigation  would  necessarily 
occasion  to  the  military  serrice.'*  "  The  grant  in  ques- 
tion" "appears  to  us  to  range  itself  under  that  class  of 
obligations  which  is  described  by  jurists  as  imperfed 
obligations;  obligations  which  want  the  'vinculom 
jurisy'  although  binding  in  moral  equity  and  conscience ; 
to  be  a  grant  which  The  East  India  Ccmpan^y  as  go- 
vernors, are  bound  in  foro  conscientiae  to  make  good, 
but  of  which  the  performance  is  to  be  sought  for  by 
petition,  memorial,  or  remonstrance,  not  by  action  in  a 
Court  of  law."  These  observations  seem  to  us  to  be 
equally  applicable  to  the  full  salary  of  a  commander  in 
chief  as  to  the  half  pay  of  a  lieutenant  colonel,  and  not 
only  to  an  action,  but  to  a  proceeding  in  a  Court  of  law 
by  mandamus. 
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We  have  been  also  referred  to  Rex  v.  7%^  Directors  of  Quten't  Bench. 

1862. 
The  East  India  Company  (a),  where  a  mandamus  was  [ — 

actually  granted  against  them,  ordering  them  to  transmit       Napieb! 

to  India  a  dispatch  on  the  **  Political  Department,"  as 

altered  by  the  Board  of  Control:  but  this  was  under  an 

Act  of  Parliament,  33  G.  3.  c.52.  s.  12.,  which  expressly 

imposed  upon  the  directors  the  legal  obligation  to  do  sa 

Reliance  is  then  placed  on  the  case  of  Rex  v.  Lords 
of  the  Treasury  (b),  in  which  this  Court  granted  a  man- 
damus to  the  Lords  of  the  Treasury  to  pay  to  Mr. 
Carmichael  Smyth  the  arrears  of  a  pension  granted  by 
the  Crown  for  services:  but  (as  has  been  repeatedly 
explained  (c)  )  this  decision  went  entirely  on  the  ground 
that  the  Lords  of  the  Treasury  had  admitted  that  they 
had  in  their  hands  the  sum  of  money  in  question,  and 
that  they  had  appropriated  it  to  his  use. 

The  last  case  cited  was  Regina  v.  Lords  of  the  Trea- 
sury.  In  re  The  Queen  Dowager's  Annuity  (rf),  in  which 
this  Court  intimated  an  opinion  that,  if  the  arrears  of  the 
annuity  claimed  had  been  due,  mandamus  would  have 
been  the  proper  remedy  to  recover  them.  But  the  ground 
was,  that,  if  the  right  existed,  it  was  a  legal  right,  and 
there  was  no  mode  of  enforcing  it  except  by  this 
prerogative  writ;  for  the  annuity  was  charged  on  the 
consolidated  fund ;  and  the  statute  4  &  5  ^.  4.  c.  15. 
s.  13.  enacted  that  the  payment  of  such  an  annuity  can 
only  be  obtained  by  the  warrant  of  the  Lords  of  the 
Treasury,  and   had   imposed   upon   them   the   duty  of 

(a)  A  B,^  Ad.  530.  (6)  A  A,  ^  K,  286. 

(c)  See  Regina  v.  Lord»  of  Treaiury,  In  re  Smyth,  A  A,  ^  E,  976. 
Regina  y.  Same,  In  re  Handy  A  A.  ^  E,  984.  Regina  v.  Commissionera 
of  Wood%  and  Forestt,  15  Q.  ^.  761.  772. 

(d)  \6  Q.  B.  357. 
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a  hH  namJMfinn  of  the  stetntes  and 
icfied  opoo,  it  is  quite  iminifriit  that  the 
who  DOW  aeds  ledieaB  bj  a  writ  of 
his  comae:  and  therefore  the 
rale  to  diew  caoae  ftr  whidi  he  has  applied  cannot  be 
gnmted. 

Role  refined. 


nmrwda,,        THc    Trustecs    of   the   Bibkenhead    Docks, 

Jmmt  3d. 

Appellants,  against  The  Overseers  of  the 
Poor  of  the  Township  of  Bibkenhbad. 

Reported,  2  E.  ^  B.  148. 
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Queen*8  Bench, 
1862. 


The  Queen  against  Savile.  7%ur$day, 

June  3d. 

TUT ONT AGUE  SMITH,  in  last  Easter  Term,  ob-  Under  .tat 
tained  a  rule  calling  on  the  prosecutor  to  shew  <..  i8. ».  i^a  ' 
cause  why  he  should  not  pay  to  the  defendant  his  costs  a^^mba*!*** 

in  this  prosecution.  information 

^  which  It  not 

A  rule  for  a  criminal  information  against  the  de-  tried,  or  in 

which  a  verdict 

fendant  had  been    obtained    at    the  instance  of   the  it  given  for 

,  -    .  .  .      «^,  the  defendant, 

prosecutor,  who  entered  into  recognizance  m  20L  to  is  entitled  only 

prosecute.      The  case  was  tried  before  Erie  J.   and  amount*" 

a  special  jury,  at  the  last  Devon  Spring  Assizes;  and  ^qmSthe 

a  verdict  was  found  for  the  defendant     The  learned  !!^^**^*^® 

proeecutora 

Judge  certified  that  the  case  was  one  proper  to  be  tried  '^®*^!j*°Th' 
by  a  special  jury,  and  refused  to  certify  that  there  was  ^^  proper 

reasonable  cause  for  exhibiting  the  information.  uiningsuch 

C08U  is  for  the 
defendant  to 

Collier  now  shewed  cause.     The  defendant  is  entitled  bar  rai^e  for  * 
only  to  a  sum  equal  to  the  amount  of  the  prosecutor's  JJh^/J^^  • 
recognizance ;   Bex  v.  Filewood  (a).     This  rule  is  un-  Sf„'g  5°°^^^^ 
necessary  for  that  purpose.     The  proper  course  is  to  is  entitled  to 
take  out  a  side  bar  rule  to  tax :  that  being  done,  the  them  as  equals 

the  amount  of 
defendant  may  claim  such  an  amount  of  costs  as  equals  the  recogni. 

lancc. 
that  of  the  recognizance. 

Montague  Smith,  contra.  The  costs  may  be  taxed 
out  of  Court ;  but  the  Court  itself  must  decide  whether 
or  not  costs  are  to  be  allowed  at  all.     [Coleridge  J.   The 

(«)  2  r.  R.  145. 
3  A  2 
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FolmmMXyin. 
1852. 

The  Q(7££N 

V. 

Savilb. 


Court  does,  in  effect,  decide  that,  by  granting  a  side  bar 
rule  as  has  been  suggested.  In  Rex  v.  lVoodfaU{a)  it 
was  held  that  the  awarding  of  costs  to  the  defendant  is 
compulsory  upon  the  Court,  where  the  Judge  has  refused 
to  certify  that  there  was  reasonable  cause  for  exhibiting 
the  information.]  The  condition  of  the  recognisanoe, 
as  provided  by  stat.  4  &  5  tV.  if  M,  c.  18.  «.  2.,  b 
that  the  prosecutor  shall  effectually  prosecute  the  in- 
formation, ^*  and  abide  by  and  observe  such  orders  as 
the  said  Court  shall  direct"  And  the  section  contiuns 
a  separate  provision  that  the  Court  **is  hereby  au- 
thorized to  award  to  the  said  defendant**  his  costSi 
This  clearly  shews  a  discretion  in  the  Court  in  the 
matter  of  costs.  [Lord  Campbell  C.  J.  That  aigument 
was  used  in  Rex  v.  Filewood  (&) ;  but  it  was  there  held 
that  a  defendant  is  not,  under  that  section,  entitled 
to  more  costs  than  the  amount  of  the  prosecutor's 
recognizance.  I  see  no  reason  for  departing  from  the 
usual  practice.] 


Per  Curiam  {c). 


Rule  discharged  on  payment  of 
20L  within  one  month. 


(a)  2  Stra.  1131.  (6)  2  T.  R.  145. 

(c)  Lord  CampbtU  C.  J.,  CoUridgt^  WightmoM  and  Erh  Jt. 
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Queen*B  Bench. 
1852. 


The  Queen  against  The  Company  of  Proprietors  saiurday, 
of  the  East  London  Waterwobks. 


NOTICE  of  appeal  was  given  by  the  East  London  P*ving  Com- 
.  T  miitionerg. 

Waterworks  Company  against  a  rate  made  upon  appointed 

them,  on  27th  December  1850,  by  the  Paving  Commis-  Act,n  G.9. 

sioners  under  stats.  11  Cr.  3.  c.  12.  (a)  and  57  G.  3.  empowered, 

c.  xxix.  {b)  in  respect  of  land,  within  the  streets  of  the  to  miike  rates 

paving  district,  in  the  possession  of  the  Company  and  ^wTwho**'" 

occupied  by  their  mains,  pipes,  and  other  apparatus;  "»J«ll>nl»«l>>t» 

and  for  the  enjoyment  of  such  land  and  of  the  rieht  poMeMor 

enjoy  any  land, 
of  laying  their  mains  and  pipes  therein.    A  case  was,  by  house,  shop, 

warehouse, 
cellar,  vault 
or  other  tenements  or  hereditaments  within  any  of  the  said  streets*  squares**  &c 
of  a  certain  district;  such  rate  not  to  exceed  \i,2d,  in  the  pound  of  the  yearly 
rents  or  value  of  such  of  the  said  lands,  houses  &o.,  situate  in  any  of  the  said  streets, 
squares  &c.,  the  greater  part  of  which  should  be  paved  in  a  certain  manner,  and  not  to 
exceed  9d,  or  6d.  m  the  pound,  respectively,  for  such  of  the  said  lands,  houses  &&,  situate 
&c.,  the  greater  part  of  which  should  be  paved  in  a  certain  other  manner,  or  only  repaired 
under  the  Act.  Different  assessments  were  provided  for  public  buildings,  dead  walls,  and 
-vacant  ground  adjoining  the  said  streets,  squares  &c.,  and  for  unoccupied  houses.  No 
specific  assessment  was  provided  for  water  pipes  laid  down  in  the  district  The  Commis- 
sioners, in  whom  the  paving  materials  or  the  said  streets,  squares  &c.  were  expressly 
vested  by  the  Act,  were  empowered  to  alter  the  position  of  the  pipes  belonging  to  any 
water  or  gas  company,  underneath  such  streets,  squares  &c. 

Held,  that  an  mcorporated  water  Company,  whose  mains,  pipes  and  other  apparatus  were 
laid  down  within  the  district,  were  liable,  under  sect.  36,  to  be  rated  as  occupiers  of  land. 


(a)  **  For  better  paving  the  streets,  squares,  lanes,  courts,  alleys,  ways, 
and  other  public  passages,  m  that  part  of  Goodman**  Fidd»t  which  lies  in 
the  parish  of  Saint  Mary  Mat/eBon,  otherwise  Whitechapd  in  the  county  of 
AfiddleseXf  and  also  Red  Lion  Street  and  White  Lion  Street,  \y\ng  contiguous 
to  the  said  Fields,  and  for  removing  and  prcTcnting  nuisances,  annoyances, 
and  obstructions  therein.** 

(()  Local  and  personal,  public  "For  better  paving,  improving  and 
regulating  the  streets  of  the  Metropolis,  and  removing  and  preventbg 
nuisances  and  obstructions  therein.** 
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VoiumeXViiL  consent,  and   by  order  of  Crompton  J.,   stated  for  the 

__}^^'_ opinion  of  this  Court,  and  was  substantially  as  follows. 

The  Queen  The  appellants  are  an  incorporated  company,  estab- 
East  Ia)ndon  lished,  by  Act  of  parliament,  for  the  purpose  of  supplying 
Company,  parts  of  the  eastern  parts  of  the  metropolis  with  water. 
Under  their  Act  of  incorporation,  47  G.  3.  c.  IxxiL  (a), 
the  Company  are,  by  sect.  32,  empowered  to  dig  and 
break  up  the  soil  and  pavement  of  any  of  the  roads, 
highways,  footways,  streets  and  public  places  of  certain 
parishes  and  places  therein  mentioned,  including  the 
said  parish  of  Sairit  Mary^  Whitechapel;  and  to  sink  and 
lay  pipes,  trunks  and  other  conveniences,  and  to  put 
stop  cocks,  or  plugs  or  branches  from  such  pipes,  and 
other  conveniences,  in  such  places  and  in  manner  as 
shall  be  necessary  for  tbe  purposes  of  the  Act,  and  to 
do  all  such  acts  as  the  Company  shall  from  time  to 
time  think  necessary  and  convenient  for  completing^ 
amending,  repairing,  improving  and  using  the  works 
authorized  by  the  Act.  The  respondents  are  the  Com- 
missioners acting  under  and  in  pursuance  of  the  said 
Acts,  II  (7.  3.  c.  12.  and  57  G.  3.  c.  xxix.,  above 
mentioned. 

By  Stat  11  6r.  3.  c.  12.  (i),  the  Commissioners  are 
empowered  to  pave  the  streets  and  ways  of  the  district, 
and,  in  certain  cases,  to  make,  alter  and  remove  sewers, 
drains  and  grates,  and  to  cause  the  streets  and  ways  to 
be  watered ;  and  to  perform  certain  other  matters  in  the 
said  Act  specified.     SecL  36  is  as  follows. 

(a)  Local  and  personal,  public.  *'  For  better  supplying^  with  water  dw 
inhabitants  of  the  parishes  of  Stratford  Bow,  otherwise  Stratford  le  Bam, 
St.  John  Hackney,  St.  Mary  hlington,  St.  Matthew  Bethnett  Greem,  and 
several  other  parishes,  hamlets,  townships,  and  places  adjacent  or  near 
thereunto,  in  the  counties  of  Middlesex  and  Euex,** 

(6)  As  to  the  preamble,  see  p.  712,  post. 
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"  And  for  defraying  the  charges  and  expenses  attending  the  execution   Q,ie«»'»  Bench, 
of  the  several  powers  hy  this  Act  granted,  be  it  further  enacted  that,  fipom  1852. 

and  after  the  passing  of  this  Act,  a  rate  or  assessment,  (over  and  above  all     «,     Ouekn 
rates  and  assessments  now  payable),  shall,  once  in  every  year,  or  oftenor  if  v. 

it  shall  be  thought  needful  by  the  said  commissioners  or  any  seven  or  more  ^i^^  London 
of  them,  be  made,  laid  and  assessed  by  the  said  commissioners  or  any  seven  Company, 
or  more  of  them,  upon  all  and  every  per  ton  or  per  tone  who  do  or  ihatt 
inhahitt  hoU,  occupy ,  posseta  or  enjoy  any  land,  houee,  shop,  wtrehouee, 
cellar,  vavlt  or  other  tenements  or  heredittxmente  within  any  of  the  taid 
Mtreeis,  squares,  lanes,  courts,  alleys,  ways  or  other  public  passages,  for 
raising  such  competent  sum  or  sums  of  money  as  the  said  commissioners  or 
any  seven  or  more  of  them  shall  from  time  to  time  think  needful  and  direct, 
so  as  such  rate  or  assessment,  rates  or  assessments,  do  not  in  any  one  year 
exceed  in  the  whole  the  sum  of  1«.  2<f.  in  the  pound  of  the  yearly  rents 
or  yearly  value  of  such  of  the  said  lands,  houses,  shops,  warehouses, 
cellars,  vaults  or  other  tenements  or  hereditaments  respectively  as  shall  be 
situate  in  any  of  the  said  streets,  squares,  lanes,  courts,  alleys,  ways  and 
other  public  passages,  the  greater  part  or  parts  of  which  said  streets,**  &c. 
**  respectively  shall  be  actually  begun  to  be  paved  with  new  or  other  stones 
of  a  flat  surface  by  virtue  or  in  pursuance  of  this  Act,  and  not  exceeding  9d, 
in  the  pound  of  the  yearly  rents  or  yearly  value  of  such  of  the  said  lands, 
houses,**  &c.  **  or  other  tenements  or  hereditaments  respectively  as  shall  be 
situate  in  any  of  the  said  streets,  squares,**  &c.  "  which  shall  be  actually 
begun  to  be  new  paved,  the  footways  whereof  shall  be  constructed  with  new 
or  flat  stones,  and  the  carriage  ways  thereof  with  the  old  stones  which  shall 
be  taken  up  in  the  same  or  any  other  of  the  said  streets,  squares,**  &c.  *'  by 
vhlue  or  in  pursuance  of  this  Act,  and  not  exceeding  6d.  in  the  pound  of 
the  yearly  rents  or  yearly  value  of  such  of  the  said  lands,  houses,*'  &c  '*  or 
other  tenements  or  hereditaments  respectively  as  shall  be  situate  in  any  of 
the  said  streets,  squares,**  &c  "  which  shall  only  be  repaired  by  vhiue  or 
in  pursuance  of  this  Act.'*  (Other  clauses  were  referred  to  in  argoing  the 
case,  but  need  not  be  set  forth  here.    See  pp.  712,  713,  post.) 

By  sect  24  of  stat  57  G.  3.  c.  xzix.  it  is  enacted : 

**  That  it  may  be  lawful  to  and  for  the  persons  who,  under  any  local  Act 
or  Acts  of  parliament  for  any  parochial  or  other  district  within  the  juris- 
diction of  this  Act,  are  empowered  to  make  rates  and  assessments  for  the 
expenses  of  paving  or  keeping  in  repair  the  pavements  of  any  streets  or 
public  places  within  such  parochial  or  other  districts,  either  separately  or 
jointly  with  other  purposes,  from  time  to  time  and  at  all  times  after  the 
passing  of  this  Act,  for  and  notwithstanding  any  provisions  or  restrictions, 
matters  or  things,  in  such  local  Act  or  Acts  of  parliament  contained,  to 
3  B  2 
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Volume XV 111.  ™*^®  ^^^  ■'6'*  **^  *"^  every  or  any  wi 
1852.         from  time  to  time  neceiMury  or  ezpec 


Company. 


' pavements  of  tho  streets  and  public  pli 

The  Queen     j.     .  . .    *t.    j-     .•        r  .u 

^,  district,  pursuant  to  the  direction  of  the 

East  London  for  such  parochial  or  other  district,  or  of 
Waterworkg  ^|i  ^^^^  ^  charges  heretofore  incurred 
about  tho  execution  of  such  local  Act 
Act,  or  either  of  them,  as  to  the  paving 
in  such  parochial  or  other  dutrict;  and 
annuities  charged  or  chargeable  on  the 
or  other  district,  or  for  the  payment  of  i 
due  in  respect  thereof^  cither  separately 
such  persons  shall  seem  reasonable  anc 
in  any  one  year  double  the  sum  or  snnu 
the  local  Act  or  Acts  of  parliament  for 
the  rate  or  rates  in  the  pound  which 
charges  of  paving  and  repairing  th 
Mparately  or  jointly  with  any  other 
exception,  as  to  amount,  not  material 
assessments  may  be  either  substitute 
directed  by  such  local  Act  or  Acts 
in  respect  of  the  paving  and  keeping 
parochial  or  other  district,  either  sepan 
any  other  objects  or  purposes,  or  may  1: 
making  the  said  rates  or  assessments 
thereof  may  determine  and  dhrect ;  and  t 
also  all  rates  or  assessments  made  and  i 
this  Act,  for  and  in  respect  of  or  toi 
pavemenU  of  the  streets  or  public  place 
and  either  separately  or  jointly  with 
purposes,  by  vhtue  of  any  local  Act  or 
this  Act,  shall  be  laid  upon  all  and  ev< 
shall  inhabit,  hold,  occupy,  be  in  poss< 
tenements,  lands,  grounds,  coachhouse 
shops,  warehouses  or  other  buildings  < 
within  any  of  the  streets  or  places  w 
district,  and  shall  be  just  and  equal  poui 
to  the  annual  rents  or  value  of  such  i 
**  warehouses  or  other  buildings  and  hei 
that  all  rates  or  assessments  hereafter  i 
made  and  signed  and  allowed  and  publ 
the  same  manner  as  hath  been  directed  1 
mcnt  relating  to  each  particular  paroch 
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for  sucb  parochial  or  other  district  for  and  towards  the  Quee»*»  Btnch, 

expenses  of  paying  and   repairing  the  pavements  therein,  and    either         1852. 

separately  or  jointly  with  any  other  objects  and  purposes  by  such  local  Act  —~ — T 

or  Acts  of  parliament-  ^^  ^^^^^ 

East  London 
Waterworks 

The  respondents  have  paved  and  repaired  the  streets.     Company. 
ways  and  public  places  in  the  said  district,  and  otherwise 
acted  in  execution  of  the  several  powers  by  the  said  Act 
of  11  (?.  3.  c.  12.  granted. 

The  district  of  the  said  Commissioners  is  within  the 
jurisdiction  of  the  said  Act  of  57  G.  3.  c.  xxix. 

The  appellants  are  the  owners  and  possessed  of 
certain  main  and  branch  pipes,  with  the  cocks  and 
plugs  belonging  thereto,  running  under  ground  through 
the  streets,  squares,  lanes,  courts,  alleys  and  other  public 
passages  in  various  parts  of  the  district  embraced  by 
Stat.  \\  G.  3.  c.  12.,  and  within  the  limits  of  the  juris- 
diction of  the  respondents  as  such  Commissioners  (and 
which  parts  of  the  said  district  have  been  paved  and 
repaired,  and  over  which  the  said  Commissioners  have 
otherwise  exercised  the  powers  of  the  last  mentioned 
Act),  for  the  purpose  of  conveying  water ;  and  through 
which  main  and  branch  pipes  water  is  conveyed  by 
the  appellants  to  the  inhabitants  of  such  district  and 
others. 

The  plugs  and  stop  cocks  inserted  in  various  parts 
of  the  said  pipes  are  enclosed  in  smaller  pipes,  the 
extremities  of  which  last  mentioned  pipes  terminate  in 
iron  boxes,  which  rise  to,  and  form  part  of,  the  surface 
of  the  said  streets  and  ways  and  public  places  within 
which  the  same  respectively  lie,  and  are  stamped  with 
the  letters  E.  L.  W.  W.,  being  the  initial  letters  of  the 
words  East  London  fVaterworks. 

Copies  of  the  tsaid  Acts  of  parliament  and  of  stat.  46 
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Volume xviil  ^*  3«  ^-  Ixxxix.  (a),  and  of  the  Acts  amending  the  smd 
^^^^'  Act  of  incorporation  of  the  said  Company,  were  to  fonn 
The  Queen    part  of  the  case. 

East  London  The  appellants  have  been  possessed  of  their  maina 
Company,  and  pipes,  with  the  plugs  and  cocks  belonging  thereto, 
within  the  district,  for  upwards  of  thirty  years,  and, 
until  1851,  were  never  assessed  to  a  paving  rate 
or  any  rate  whatever  for  the  said  district  under  the 
said  Acts  of  11  G.  3.  c.  12.  and  57  G.  3.  c.  xxix., 
or  either  of  them;  but  they  have  from  time  to  time 
been  assessed  to  and  paid  the  rates  for  the  reUef  of 
the  poor  and  for  the  maintenance  of  the  police,  and 
the  rates  for  lighting  and  cleansing  the  streets  and 
other  public  places  in  the  parish  of  SL  Mary^  White- 
chapely  and  the  rate  for  repairing  the  church  of  the  said 
parish,  under  stat  46  G.  3.  c.  Ixxxiz. ;  by  which  Act, 
sect  53,  it  is  enacted  that  the  rector,  churchwardens, 
overseers  of  the  poor  and  vestrymen,  or  any  nine  or  more 
of  them,  shall  make  and  sign  three  distinct  rates  or 
assessments,  not  exceeding  the  amount  of  the  respective 
sums  thereinbefore  directed  to  be  settled  and  ascertained, 
^^upon  all  and  every  the  person  and  persons  who  do 
and  shall  inhabit,  hold,  occupy,  possess  or  enjoy  any 
land,  house,  shop,  warehouse  or  other  building,  tene- 
ment or  hereditament ;"  that  is  to  say,  one  rate  for  the 
relief  of  the  poor,  one  other  rate  for  the  repair  of  the 
church,  and  one  other  rate  for  cleansing  the  streets  and 
regulating  a  nightly  watch  in  certain  parts  of  the  sidd 
parish. 

(a)  Local  and  personal,  public  "For  the  better  relief**  &c.  *'of  the 
poor  within  the  parish  of  St,  Mary,  WhUechapd  ;**  **for  cleansing  and  light- 
ing the  squares  and  other  passages  and  places,  and  keeping  a  nightly  watch, 
for  raising  money  for  repairing  the  highways  in  certain  parts  of  the  said 
parish;  and  for  raising  money  to  repair  the  church  of  the  said  parish. ** 
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For  the  purposes  of  the  case  the  form  and  amount  of  Queen*»  Bench. 

1 852 
the  rate  or  of  the  assessments  on  the  Company,  if  the 


Company  should  be  rateable,  were  not  in  dispute.  '^^  Quken 

If  the  Court  should  be  of  opinion  that  the  appellants  ^^"^  London 
were  liable  to  be  rated  in  respect  of  the  said  mains.  Company, 
pipes,  plugs,  cocks  and  apparatus  on  the  pipes  thereof, 
or  in  respect  of  any  of  them,  or  of  the  lands,  ground  or 
space  which  they  or  any  of  them  occupy,  the  said  rate 
was  to  be  confirmed;  if  the  Court  should  be  of  a  contrary 
opinion,  the  rate  was  to  be  quashed,  or  amended  by 
striking  out  the  assessment  on  the  appellants. 

Paskley,  for  the  respondents.  The  words  "hold, 
occupy,  possess  or  enjoy  any  land,**  in  sect.  36  of  stat. 
11  G^.  3.  c.  12.,  were  intended  to  include  such  a  holding, 
occupation,  possession  and  enjoyment  as  that  exercised 
by  the  Company  in  respect  of  their  pipes  and  apparatus. 
In  Rex  V.  The  Corporation  of  Bath  (a)  it  was  held  that  a 
corporation  owning  reservoirs  and  pipes  for  water  laid 
down  in  certain  parishes  were  rateable,  under  stat 
43  Eliz.  c,  2.  s.  1.,  as  occupiers  of  land  in  those  parishes. 
Rex  V.  Rochdale  fVaterworks  Company  (J)  and  Rex  v. 
Brighton  Gas  Light  Company  {c)  are  to  the  same 
effect.  It  would  not  be  necessary,  in  order  to  make 
the  Company  rateable  within  stat  43  EUz.  c.  2.,  that 
the  principal  machinery  of  the  waterworks  should  be 
within  the  district;  Rex  v.  Foleshill  {d).  And  here 
the  words  "hold,  occupy,  possess  or  enjoy"  are  much 
wider  than  the  words  "occupier  of  lands"  in  stat. 
43  Eliz.  c.  2.  The  Company  would,  moreover,  be 
liable,  under  stat.  11  G^.  3.  c.  12.  s.  36.,  as  occupiers  of 

(a)  14  Eatt,  609.  (6)  1  Af.  fir  5.  634. 

(c)  5  P.  §•  C.  466.  (rf)  2  A,^  E.  593. 
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inhabitants  of  the  said  streets,  squares"  &c.  '^are  willing  Queen**  Bench. 

to  pave  the  same  at  their  own  expence;"  and  that  this  * 

cannot  be  effected  without  the  aid  of  Parliament.  That  *"*•  ^^"'^ 
shews  that  the  intention  of  the  Act  was  to  impose  a  ^y^J^^^ 
rate  only  on  the  actual  inhabitants,  who  would  be  bene-  Comt>tny. 
fited  by  the  improvements.  The  Company  are  not 
within  this  class.  Sects.  42,  44,  which  provide  for  a 
smaller  proportionate  assessment  upon  public  buildings, 
dead  walls  and  void  spaces  of  ground  within  or  adjoining 
the  said  streets,  squares  &c.,  and  upon  houses  which 
have  been  unoccupied  during  a  part  of  the  time 
elapsed  since  the  last  rate,  shew  that  it  was  intended 
that  the  assessment  should  be  dbtributed  according 
to  the  amount  of  benefit  arising  from  the  paving  to 
the  parties  assessed.  The  Company  derive  no  benefit. 
If  it  had  been  intended  to  rate  them  in  respect*  of 
their  pipes,  these  would  have  been  expressly  men- 
tioned in  the  rating  clause.  They  are  so  mentioned 
in  sects.  14  — 19,  where  provision  is  made  for  taking 
up  pavements  to  repair  them.  Under  sect.  19  the 
Commissioners  have  power  to  alter  the  position  of  the 
Company's  pipes.  The  Company,  therefore,  have  no 
interest  in  the  land  beyond  a  mere  easement.  [Lord 
Campbell  C.  J.  They  may  have  a  moveable  freehold.] 
The  sewers  would  be  rateable,  if  the  pipes  were  rate- 
able. The  nature  of  the  Company's  interest  is  still 
farther  explained  by  the  provisions  of  stat  57  G.  3. 
c.  xxix.  By  sect.  11  no  water  Company  can  take  up 
the  pavement  for  the  purpose  of  laying  down  pipes 
without  notice  to  the  Commissioners.  By  sects.  12 — 15 
materials,  arrangement  and  repairs  of  all  water  pipes 
underneath  the  soil  are  subject  to  the  supervision  and 
controul  of  the  Commissioners.     [Loul  Campbell  C.  J. 
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vdumexviii,  I  do  not  806  how  this  affects  the  question  at  ii 

I That  depends  simply  upon  the  construction  of  the  rating 

The  Queen  ^j^^^^  g^^^  W  G.  Z.  c  12,  8.  36-]  Several  provisions 
East  i^nton  Qf  t^g  \qc2X  and  general  Acts  are  important  as  shewing 
Company,  that  the  Company  cannot  be  sud  to  occupy,  possess  or 
enjoy  land>  within  the  meaning  of  the  rating  clause. 
By  sect  52  of  stat.  57  (?.  3.  c.  xxix.  the  pavements  and 
other  materials  of  the  streets  are  vested  in  the  Commis- 
sioners. [Erk  J.  But  the  land  beneath  the  pavement 
is  occupied  by  the  Company.  It  may,  however,  be  a 
question  whether  by  ^land,''  in  the  rating  clause,  is 
meant  other  than  surface  land.  It  has  been  held  that 
mines  are  exempt  from  taxation  under  stat.  43  EUz. 
c.  2.,  except  coal  mines,  which  are  expressly  mentioned. 
Here  the  rating  clause  provides  that  the  parties  liable 
are  to  be  assessed  at  different  rates  according  to  the 
nature  of  the  pavement  It  would  therefore  be  neces- 
sary, if  the  pipes  are  rateable,  to  calculate  what  portion 
of  them  lay  under  each  description  of  pavement]  That 
would  be  almost  impossible ;  and  therefore  it  is  clear 
that  by  ^Mand"  was  meant  only  the  surface. 

Pashley^  in  reply.  The  difficulty  suggested  as  to 
making  different  assessments  on  different  portions 
of  the  pipes  exists,  in  some  degree,  with  respect  to 
houses,  which  are  clearly  rateable.  The  Company 
derive  a  profit  from  the  use  of  the  land,  and  ^'  enjoy" 
it  within  the  meaning  of  the  rating  clause.  Indeed  they 
could  bring  an  action  of  trespass  quare  clausum  fregit 
for  an  interference  with  their  pipes  by  any  one  not 
authorized  under  the  Acts.  In  Crease  v.  Satole  (a)  the 
Court   intimated   that,   in   stat.  43  Eliz.  c.  2.,  it  was 

{a)  2  Q.  B.  862.  866. 
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intended,  by  the  words  "  every  occupier  of  lands/*  to  Quemi*»  Bench. 
include  all  occupiers  of  any  description  of  real  estate.  ' 

As  to  the  pipes  not  being  expressly  mentioned  in  the    '^^^  Queen 
rating  clause,  that  is  because  the  word  "land"  would  East  London 

.     .^.  Waterworks 

include  the  pipes  laid  down  in  it     [Erie  J.     Would     Ckmipany. 

the  Commissioners  of  Sewers  be  rateable  in  respect  of 

their  drains  ?]    They  would  not,  because  they  derive  no 

profit  from   their  occupation.     [Lord  Campbell  C.  J. 

They  are  in  much  the  same  position  as  the  surveyors  of 

highways.]     Here  the  Company  have  a  direct  interest. 

(He  was  then  stopped  by  the  Court) 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
Company  are  rateable.  By  sect.  36  of  stat  11  (?.  3. 
c.  12.  the  rate  is  to  be  laid  on  all  persons  who  *' shall 
inhabit,  hold,  occupy,  possess  or  enjoy  any  land,  house," 
&c.,  ^Uenements  or  hereditaments  within  any  of  the  said 
streets,  squares,*' &C.  Now,  by  stat  43  £liz.  c.  2.,  by 
which  real  property  is  made  rateable  to  the  poor,  the 
rate  is  to  be  laid  on  ^^  every  occupier  of  lands,"  among 
others ;  and  we  are  entitled  to  give  the  same  definition 
of  occupation  of  land,  in  stat.  11  G.  3.  c.  12.,  as  has 
been  given  to  it  in  stat  43  Eliz.  c.  2.  By  a  long  series 
of  cases  it  has  been  decided  that  water  Companies  or 
gas  Companies  are,  under  the  latter  statute,  rateable,  as 
occupiers  of  land,  in  respect  of  their  pipes  which  are  laid 
beneath  the  soil ;  and  we  are  therefore  justified  in  hold- 
ing that  the  Company  here  are  also  rateable,  in  the  same 
character,  under  stat  11  £r.  3.  c.  12.  In  Rex  v.  Manchester 
and  Salford  Waterworks  Company  {a)  a  water  Company 
was  held  not  to  be  rateable  under  a  local  Act,  because  the 

(a)  \  B.^  a  630. 
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to  the  former  than  to  the  latter,  as  we  did  in  Rex  v.  Qtietn*»  Beneh. 

1852 
Manchester  and  Salford  fFaterworks  Company  (a')  and  . * 


East  London  fFaterworks  Company  v.  Trustees  for  Mik    ^hc  Quebn 
End  Old  Toum(b\   Judgment  must  therefore  be  for  the  East  London 
respondents.  Company. 

Erle  J.  The  Company  are  clearly  rateable  as  oc- 
cupiers of  land.  I  have  looked  carefully  through  the 
local  Act,  and  cannot  find  anything  which  restricts 
the  nature  of  the  occupation. 

Crompton  J.  The  only  cisiscs  cited,  where  a  Com- 
pany has  been  held  not  rateable  under  these  circum- 
stances, are  where  the  word  **  laud  ^  was  not  in  the  rating 
clause.  Here  all  occupiers  of  land  are  expressly  made 
rateable.  I  was  at  first  rather  struck  with  my  brother 
Erle*s  suggestion  of  the  difficulty  which  would  arise  in 
apportioning  the  assessments  upon  different  portions  of 
the  pipes;  but  I  do  not  think  that  difficulty  suflBcient 
to  rebut  the  clear  inference  to  be  drawn  from  the 
language  of  sect.  36. 

Judgment  for  the  respondents. 

(a)  \  B.fcC.  630.  (b)  17  Q.  B.  512. 
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The  Queen  against  The  Vicar,  Churchwardens 
and  Inhabitants  of  Hillingdon. 


At  a  vestry, 
held  under  stat. 
68  G.  3.  c.  69., 
for  the  purpose 
of  electing 
surveyors  of  , 
highways,  of 
which  public 
notice  nad 
been  given,  it 
was  agreed 
that  the  vote 
should  be 
taken  b; 
shew  o1 


r 


'DASHLEY,  in  last  Easter  term,  obtained  a  rule 
calling  on  the  vicar,  churchwardens  and  inhabitants 
of  the  parish  of  Hillingdon^  in  the  county  of  Mtddlaez^ 
to  shew  cause  why  a  mandamus  should  not  issue  com- 
manding them  to  assemble  themselves  in  vestry  for  the 
purpose  of  electing  a  surveyor  of  the  highways  for  the 
said  parish. 

From  the  affidavits  it  appeared  that   the  parish  of 

hands,  leaving    Hillingdon  is  divided  into  four  districts,  and  that  it  has 

It  open  *' 

to  any  one  to     been  usual  to  clcct  one  ratepayer  residing  in  each  to  be 

propose  that  ,  /  ^     ^ 

the  votes  should  the  surveyor  of  the  highways  in  that  district 

be  taken  ac- 
cording to  the        On  27th  March  1852,  public  notice  was  given  that 

B,  were  re-       »  vestry  would  be  held  on  the  2d  April  following,  "  to 

po«eci"an^  ^^"    ^'^^^  Surveyors  of  the  highways  for  the  year  ensuing^ 

Jhrofficc  o7      ®"^  ^^^  ^^*^^^  purposes.     The  vestry  was  held  on  the 

surveyor ;  and,  ^j^y  appointed.     At  the  Commencement  of  the  proceed- 
on  a  shew  of  "^      *  *                                                                                     *^ 
hands,  A.  had  ings  it  was  proposed  and  seconded  that  the  votes  of  the 
a  majority.    It 

was  then  pro-    vestry  should  be  taken  according  to  stat.  58  6r.  3.  c.  69. 

posed  and 
seconded,  on 
behalf  of  B,, 
that  the  votes 
should  be  taken 
according  to 
the  statute. 
No  objection 

was  made;  and,  ^y^^^  ^jjg  votes  should  be  taken  according  to  the  statute. 

on  the  voles  ° 

being  so  taken, 

B.  had  a  majority,  and  was  declared  duly  elected.    A,  then  demanded  a  poll  of  the  whole 

parish. 

Held  that,  the  meeting  having  agreed  to  a  poll  being  taken  according  to  the  statute,  no 
one  was  entitled  afterwards  to  demand  a  poll  or  the  whole  parish  ;  that  the  election  of  B. 
was  valid ;  and  that  a  mandamus  for  another  meeting  to  elect  would  not  He. 


(Sturges  Bourne's  Act)  s.  3. ;  but  the  motion  was  with- 
drawn upon  a  proposal,  by  the  vestry  clerk,  that  the 
votes  should  be  taken  by  a  shew  of  hands  in  the  first 
instance,  leaving  it  open  to  any  inhabitant  to  propose 
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Certain   proceedings   having  then   been  carried  by  a  Queen's  Bench. 
shew  of  hands,  without  dissent,  two  ratepayers,  Haynes        ^^  * 
and  Roadniffhtf  were  respectively  proposed  and  seconded    -^^  Queen 
for  the  office  of  surveyor  of  highways  for  a  particular    „  Vicar  of 
district.     A  shew  of  hands  was    taken,   upon   which 
Haynes  had   a   majority.     It  was   then   proposed  and 
seconded,  on  behalf  of  Roadniffht,  that  the  votes  should 
be  taken  according  to  Act  of  parliament     This  was 
done;    and  Roadnight  had  a  majority.      Haynes    then 
demanded  a  poll  of  the  whole  parish :  but  the  vicar,  as 
chairman,  declined  to  grant  it,  the  vestry  clerk  having 
stated  that  Haynes  ought  to  have  demanded  a  poll  at  an 
earlier  stage  of  the  proceedings,  and  that  the  reckoning  of 
the  votes  according  to  the  statute  completed  the  election. 
The  affidavits  also  stated  that  there  is  no  select  vestry 
for  the  parish ;  and  that  the  vestry  clerk  is  appointed 
under  stat  13  &  14  Vict.  c.  57.  (a). 

J.  Gray  now  shewed  cause.  The  application  for  a 
poll  of  the  whole  parish  was  made  too  late.  It  should 
have  been  demanded  after  the  shew  of  hands;  Campbell 
V.  Maund  (b).  The  functions  of  the  vestry  were  dis- 
charged as  soon  as  the  votes  of  the  ratepayers  present 
had  been  taken  according  to  the  statute.  That  is,  in 
effect,  a  polling  of  the  ratepayers:  and,  if  the  ratepayers 
present  in  vestry  elect  to  have  recourse  to  that  form  of 
poll,  a  poll  of  the  whole  parish  cannot  be  afterwards 
demanded ;  Campbell  v.  Maund  (&).  It  was  decided,  in 
Regina  v.  The  Rector  of  Lambeth  {c\  that,  although,  at  a 
polling  in  vestry,  all  qualified  persons  are  entitled  to 
come  in  and  vote,  a  polling  of  only  the  ratepayers  pre- 

(a)  "An  Act  to  prevent  the  holding  of  vestry  or  other  meetings  in 
churches,  and  for  regulating  the  appointment  of  vestry  clerks." 

(6)  b  A.^B,  865.  (c)  ^A.^E.  366. 


Vicar  of 
HiLUNGDON. 
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eleclion  was  valid^  and  that  a  mandamus  will  not  lie  for  Queen**  Bench. 

another  meeting  to  elect     There  is  no  doubt  that  any  . ! 

ratepayer  present  at  the  vestry  may  appeal  from  the  e  Queen 
decision  upon  a  shew  of  hands  to  a  polling  of  the  rate- 
payers ;  but,  if  that  polling  is,  with  the  consent  of  all 
present,  confined  to  the  ratepayers  assembled  at  the 
vestry,  any  subsequent  demand  that  a  poll  of  all  the  rate- 
payers in  the  parish  should  be  taken  is  wholly  illegal. 

Coleridge  J.  The  question  here  is,  not  what  is  the 
general  rule  of  voting  at  vestries,  or  what  course  might 
have  been  followed  in  the  present  instance,  but  whether, 
under  the  circumstances,  the  party  applying  for  the 
mandamus  has  any  right  to  set  aside  the  proceedings 
that  were  actually  taken.  I  am  of  opinion  that  he  has 
not.  He  should  have  made  his  call  for  a  poll  of  the 
whole  parish  immediately  upon  the  shew  of  hands ;  he 
was  not  entitled  to  demand  it  after  having  acquiesced  in 
the  taking  a  poll  of  those  ratepayers  only  who  were 
present  That  form  of  poll  is,  in  itself,  perfectly  legal ; 
and  the  election  was  a  valid  one. 

WiGHTHAN  J.  Public  noticc  was  given  that  a  vestry 
would  be  held ;  and  it  must  be  taken  that  all  the  rate- 
payers who  were  interested  attended.  No  objection  was 
made  when  a  poll  of  the  ratepayers  in  vestry  was  pro- 
posed ;  and  therefore  a  poll  of  the  whole  parish  could 
not  be  afterwards  claimed  by  any  one  there,  the  meeting 
having  elected  to  have  recourse  to  the  more  limited  form 
of  poll. 

Erle  J.  concurred. 

Rule  discharged  with  costs. 
VOL.   XVHL  N.  »»  3  c 
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"  801,  at  3/.  per  cent,   interest,  with  fourteen  days*  QMe»'i  Bma. 
notice/'  ^^^^' 

The  Stourbridge  notes  were  sent  to  Janes^  Loydy  Sf  Co.  9  '^™^'*'*'* 
the  agents  of  the  Company,  by  the  evening  post  on  Oibbins. 
26th  June,  and  presented  by  them,  on  27th  June,  at 
Messrs.  Glyns\  Payment  was  refused.  The  Company 
received  them  back  on  28th  June,  and,  on  that  day, 
sent  notice  of  their  dishonour  to  the  female  plaintiff. 
The  Stourbridge  Bank  paid  up  to  the  close  of  banking 
hours  on  the  26th  June,  but  did  not  open  afterwards. 
On  13th  January,  the  plaintifis  gave  fourteen  days 
notice  of  withdrawal,  when  the  Company  tendered  the 
notes,  which  the  plaintifis  refused.  The  plaintifis,  on  29th 
January,  demanded  payment,  which  was  refused  by  the 
Company.  The  learned  Judge  directed  a  verdict  for 
the  defendant,  with  leave  to  move  to  enter  a  verdict 
for  the  plaintifis  for  652.  Keating,  in  last  Easter  Term, 
obtained  a  rule  nisi  accordingly. 

Alexander  and  Chance  now  shewed  cause.  The 
Company  are  not  liable  for  the  amount  of  the  notes. 
Camidge  v.  AUenby  (a)  will  be  relied  on ;  but  there 
the  party  receiving  the  notes  had  been  guilty  of  laches  in 
not  taking  the  proper  steps  to  get  them  cashed,  or  return- 
ing  them  promptly  to  the  party  from  whom  he  received 
them.  The  obligation  incumbent  on  the  holder  in  such 
a  case  appears  in  Rogers  v.  Langfard  (b)  and  T\i77ier  v. 
Stones  (c).  Here  the  Company  lost  no  time  in  present- 
ing the  notes  for  payment  in  London,  and  informing 
the  plaintifis  of  their  dishonour.  The  loss  ought 
therefore  to  fall  upon  the  plaintifis. 

(a)  6  B.^C.  373.    See  Robion  v.  OUeer,  10  Q,  B.  704. 

(6)  I  Cr.  $•  M.  637.    S,  C,  3  Tjfr.  654.  (c)  1  DowL  ^  Z..  122. 

3  c  2 
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by  the  plaintiffs  here.]      Here  the  notes  were  simply  Queen's  Btnch, 

deposited  with,  and  received  by,  the  Company  as  and  '____ 

for  cash,  the  Company  agreeing  to  pay  the  amount  at  '>*min8 
fourteen  days'  notice.  [Wightman  J.  Can  the  plaintiffs  G"bin»- 
sue  for  money  had  and  received?  Payment  of  the 
notes  having  been  refused,  the  Company  would  be 
entitled  to  answer  that  they  had  not  received  any 
money.]  Wdr^  v.  Evans  (a)  decides  that  an  action  for 
money  had  and  received  will  lie  under  such  circum- 
stances. Money  deposited  with  a  banker  is  equivalent 
to  money  lent  to  him ;  Pott  v.  Ckgg  (i) ;  and,  for  the 
reasons  already  stated,  the  deposit  of  the  notes  in  the 
present  case  is  equivalent  to  a  deposit  of  money.  An 
action  lies  here,  therefore,  either  for  money  lent  or 
money  had  and  received. 

Lord  Campbell  C.  J.  -  I  am  of  opinion  that  the 
plaintiffs  are  not  entitled  to  bring  an  action  either  for 
money  lent  or  for  money  had  and  received.  No  doubt, 
at  the  time  of  the  deposit,  both  parties  believed  that  the 
Stourbridge  Bank  was  solvent,  and  that  these  notes  were 
valuable  securities.  It  turned  out,  however,  that  they 
were  worthless.  No  laches  can  be  imputed  to  the 
Company ;  for  they  sent  the  notes  to  London  immedi- 
ately upon  receiving  them,  and  gave  notice  of  their 
dishonour  to  the  female  plaintiff  immediately  upon 
receiving  such  notice  themselves.  The  case  is  the  same 
as  if  the  Stourbridge  Bank  had  been  insolvent  long  before 
the  day  on  which  the  notes  were  deposited,  and  neither 
party  had  been  aware  of  it  There  are  no  grounds  which 
will  support  a  count  either  for  money  lent  or  money  had 
and  received,  because  there  is  a  failure  of  the  consider- 
ation   ujx)n   which  the  defendant's   promise   would    be 

(tt)  2  Ld,  Raym.  928.  {h)   16  A/.  ^  fT.  321. 
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fails ;  and  the   plaintiflfe,  therefore,  have  no  ground  of  Qtuens  Bench. 

1852 
action   m  respect  of  such   promise.     They  must,  upon       .* 

whichever  count  they  rely,  shew  that  money  was  re-      Timminb 

ceived    by   the   Company  from    the  female    plaintiff.      Gibbins. 

Prima  facie  the  receipt  shews  that ;  but  the  defendant 

is  at  liberty  to  prove  that  it  was  given  under  a  mistake 

of  fact 

WiGHTMAN  J.  I  adhere  to  the  opinion  which  I 
formed  at  the  trial,  that  the  plaintifis  cannot  recover  on 
either  count.  The  count  for  money  had  and  received 
would  be  the  most  appropriate,  provided  they  could 
recover  at  all.  The  female  plaintiff  offered  to  deposit 
with  the  Company  certain  alleged  securities,  which 
were  assumed  by  both  parties,  at  the  time,  to  be  worth 
65Ly  and  for  the  amount  of  which,  upon  that  assump- 
tion, the  Company  agreed  to  be  accountable.  It  turned 
out  that  they  were  worth  nothing ;  but  that  was  through 
no  feult  of  the  Company.  The  consideration,  therefore, 
for  the  agreement  on  the  part  of  the  Company  failed 
altogether,  and  they  are  not  liable  to  an  action  in 
respect  of  that  agreement.  The  case  is  quite  diffe- 
rent from  that  suggested  of  a  transaction  amounting 
to  a  purchase  of  the  note;  here  nothing  took  place 
which  could  possibly  be  called  a  purchase.  Some  nice 
distinctions  were  taken  between  notes  paid  in  dis- 
cbarge of  an  antecedent  debt,  and  notes  paid  at  the 
time  of  the  purchase,  in  which  latter  case,  it  was  con- 
tended, the  doctrine  of  caveat  emptor  would  apply. 
It  is  not,  however,  necessary  for  us  to  decide  that 
point,  as  here  there  was  no  sale  at  all  between  the  parties. 

(Erle  J.  had  left  the  Court  during  the  argument) 

Rule  discharged. 
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10*.  for  and  in  respect  of  each  of  the  said  twenty  shares  Quun*i  Btnch. 

so  subscribed  for  by  him.     And  that,  after  the  complete  ' 

r^stration  of  defendants  as  such  Company  as  afore-    Wiucinson 

said,  and  before  the  committing  of  the  grievances  after  ^  Anglo 

®  ^  Californian 

mentioned,  and  whilst  the  plaintiflF  was  such  subscriber   Gold  Mining 

Company, 
as  aforesaid,  "the   plaintiff    duly   executed    the  said 

deed  of  settlement  under  which  the  defendants  as  such 
Company  were  formed  as  aforesaid,  except  as  to  the  said 
therein  and  hereinbefore  mentioned  provision  designated 
by  the  number  of  179  as  aforesaid,**  of  which  the  defend- 
ants had  notice ;  and  plaintiff  then,  and  after  the 
defendants  were  completely  registered,  became  and  was 
entitled,  under  and  by  virtue  of  the  said  statute  and  of 
the  premises  aforesaid,  to  have  made  out  by  the  defend- 
ants a  certificate  of  the  proprietorship  of  each  of  the 
before  mentioned  shares  for  which  plaintiff  had  so  sub- 
scribed, and  to  have  such  certificate  with  the  common 
seal  of  the  defendants  affixed  thereto  delivered  to  him, 
on  demand.  Breach:  that  the  defendants  refused  to 
give  such  certificates,  though  requested. 

Plea.  That  the  formation  of  the  said  Company  was 
commenced  after  Ist  November  a.  d.  1844,  and  that  it 
was  a  Company  within  the  operation  of  the  Act  of  par- 
liament in  the  declaration  mentioned;  and  that  plaintiff 
had  not  at  the  time  of  the  committing  of  the  alleged 
grievances  executed  the  deed  of  settlement  of  the  said 
Company,  or  any  deed  referring  thereto.     Verification. 

Special  demurrer,  on  the  grounds  (among  others) 
that  the  plea  did  not  confess  that  the  ])laintiff  executed 
the  deed  of  settlement,  and  that  it  contained  an  argu- 
mentative traverse  of  the  execution  alleged  in  the 
declaration. 

Joinder  in  demurrer. 
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entitled  to  a  share  in  a  Company,  and  who  has  executed  QuteH^t  Benek, 

the  deed  of  settlement,  or  a  deed  referring  to  it"  When !___ 

I  was  at  the  bar  it  was  considered  prudent  in  cases  like    Wilkinson 

the  present  to  add  a  breach  for  not  permitting  the  plain-       ^''^amAK 

tiff  to  execute  the  deed  of  settlement    The  question  now   OM  Mining 

*  Company. 

raised  seems  to  be  whether  that  was  necessary,  or  merely 
a  measure  of  precaution.]  The  interpretation  clause  puts 
an  arbitrary  nieaning  on  the  word  ^^shareholder;"  but  it 
leaves  the  phrase  ^^  holder  of  shares**  to  bear  its  ordinary 
meaning.  Sect  52  shews  that  a  person  may  be  a  holder 
of  shares  without  any  certificate :  sect  26  that  he  may 
be  a  '^  shareholder*'  before  executing  the  deed,  though 
he  is  restricted  in  his  powers  and  privileges  till  he  does. 
Then,  even  supposing  the  execution  to  be  a  condition 
precedent,  performance  is  here  averred ;  and  the  plea  is 
bad  as  being  an  argumentative  traverse  of  that  aver- 
ment [Per  Curiam.  It  is  impossible  in  law  to  execute 
a  deed  in  part  only.  There  is  therefore  no  allegation 
of  execution ;  and  the  only  question  on  this  record  is 
whether  such  an  allegation  was  necessary.] 

WtOeti  for  the  defendants.  By  sect.  26  it  is  provided, 
'^  with  regard  to  subscribers  and  every  person  entitled 
or  claiming  to  be  entitled  to  any  share  in  any  joint  stock 
company  the  formation  of  which  shall  be  commenced 
after  the  1st  day  of  November  1844,  that  until  such 
joint  stock  company  shall  have  obtained  a  certificate  of 
complete  registration,  and  until  any  such  subscriber  or 
person  shall  have  been  duly  registered  as  a  shareholder 
in  the  said  registry  office,  it  shall  not  be  lawful  for  such 
person  to  dispose,  by  sale  or  mortgage,  of  such  share,  or 
of  any  interest  therein,  and  that  every  contract  for  or 
sale  or  disposal  of  such  share  or  interest  shall  be  void, 
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matter,  that  meaning  is  required  by  it;  for  otherwise  Queen'g Bench. 


1852. 


the  company  would  be  compelled  to  create  prim&  facie 

evidence  enabling  a  person  who  had  not  subscribed  the     Wilkinson 

deed  to  mislead  others,  who  on  the  faith  of  the  certifi-  _   Angl6 

CALlFOaNUN 

cate  would  believe  he  was  a  shareholder.  Gold  Mining 

Company. 

Paterson  was  heard  in  reply. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
defendants  are  entitled  to  judgment.  The  question 
turns  entirely  on  the  construction  of  the  statute.  Look* 
ing  to  sect  51,  by  itself,  without  the  aid  of  the  rest  of 
the  Act,  I  should  say  that  the  plaintiff  was  entitled  to 
judgment,  as  that  section  gives  to  the  shareholder  an 
absolute  right  to  the  certificate  on  demand,  and  the 
plaintiff  is  what  in  the  ordinary  meaning  of  the  word 
would  be  understood  by  a  shareholder.  But  the  Legis- 
lature has  enacted  (sect  3)  that  in  this  Act  certain 
**  words  and  expressions  are  intended  to  have  the  mean* 
ings**  thereby  assigned  to  them  '^so  far  as  such  meanings 
are  not  excluded  by  the  context  or  by  the  nature  of 
the  subject  matter.**  Among  those  words  we  find  that 
'^  shareholder**  is  to  mean  a  person  who  is  entitled  to 
shares  and  has  executed  the  deed.  Now,  if  we  assign 
that  meaning  to  the  word  in  sect  51,  we  make  it  give 
the  right  of  demanding  a  certificate  to  such  persons 
only  as  are  entitled  to  shares  and  have  executed  a 
deed.  There  is  nothing  in  the  context  or  the  subject 
matter  to  exclude  this  meaning ;  and  therefore  we  must 
give  it  to  the  word  here.  In  the  beginning  of  sect  26 
the  word  ^' shareholder"  is  used  as  applicable  to  persons 
who  have  not  executed  the  deed;  and  it  would  seem 
repugnant  to  attach  the  statutable  meaning  to  the  word 
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section  that   the  right  to  a  certificate  is  given  to  the    Qtieen*$  Bench. 


1852. 


Wilkinson 

V. 


person  demanding  it,  he  being  a  shareholder.     Then 

sect.  3  says  that  shareholder  shall  mean  a  person  entitled 

to  shares,  who  has  executed  the  deed.     The  declaration   ^  up^iJ^,^ 

does  not  shew  that  the  plaintiff  is  such  a  person,  and  it    Gold  Mining 

^  ^  Company, 

is  therefore  bad.     The  plea  alleges  that  he  is  not  such  a 

person ;  and  it  is  good. 

It  seems   to  me  that  this  construction  is  consistent 

with  the  whole  scheme  of  the  Act.  The  Act  distinguishes 

between  inchoate  shareholders,  who  have  not  executed 

any  deed,  who  in  sect.  3  are  called  "  subscribers,"  and 

complete   shareholders   who  have  executed   the  deed, 

and  who   in  sect.  3  are   called  "shareholders."     One 

great  object  of  the  Act  was  to  put  obstacles  in  the  way 

of  those  who  wish  to  play  fast  and  loose,  to  take  the 

benefit  of  the  shares  without  being  liable  to  pay  calls. 

Therefore  "subscribers"  are  neither    to   obtain  benefit 

themselves  nor  to  transfer  their  shares  to  others  till  they 

have  executed  the  deed  and  so  become  liable  to  calls. 

Another  object  was  to  furnish  facilities  of  evidence  for 

those  who  were  shareholders.    Now,  if  a  mere  subscriber 

was  entitled  to  certificates,  which,  by  sect.  52,  are  prima 

facie  evidence  that  he  is  a  shareholder,  the  object  of  the 

Act  would  be  frustrated,  as  he  might  go  into  the  market 

with  false  evidence  of  his  title. 

Crobipton  J.  I  am  of  the  same  opinion.  The  facts 
stated  in  the  declaration  shew  that  the  plaintiff  is  what 
the  Act  means  by  ^*  subscriber,"  not  what  is  there  meant 
by  "shareholder."  And  I  quite  agree  that  there  is  nothing 
to  exclude  the  statutable  meaning  of  "shareholder"  in 
sect  51.  It  is  argued  that  the  meaning  is  excluded  by 
the  context  in  sect  26.     It  seems  to  me  very  doubtful 
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the  times  of  the  committing  &c.,  viz.  on  &c.,  plaintiff  Queen*»  Bench, 

became  and  was  and  still  is  entitled  to  240  shares  in  the I — 

capital  or  joint  stock  of  the  defendants ;  and  also,  before      Stkwaet 
and  at  the  times  of  the  committing  &c.,  and  after  defend-   CAuroRNiAN 
ants  had  completely  registered  under  the  said  Act  of  par-    ^^^  ^^^^^ 
liamcnt,  to  wit  on  &c.,  plaintiff,  being  so  entitled  to  the 
said  shares  as  aforesaid,  became  and  was  entitled,  under 
and  by  virtue  of  the  said  statute,  to  have  made  out  by 
defendants  a  certificate  of  the  proprietorship  of  each  of 
the  before  mentioned  shares  to  which  plaintiff  was  so 
entitled  as  aforesaid,  specifying  therein  respectively  the 
share  to  which  plaintiff  was  entitled,  and  the  amount 
paid  up  in  respect  of  such  share  at  the  date  of  such 
certificate ;  and  to  have  such  certificate,  with  the  common 
seal  of  the  defendants  affixed  thereto,  delivered  to  him  the 
said  plaintiff  on  demand:  And,  although  afterwards,  and 
before  and  at  the  time  of  the  committing  &c.,  and  before 
the  commencement  of  this  suit,  and  whilst  plaintiff  was 
so  entitled  to  the  said  shares  as  aforesaid,  to  wit  on  &c., 
he  the  plaintiff  was  ready  and  willing,  and  from  thence 
hitherto  hath  always  been  and  continued  to  be  ready  and 
willing,  to  execute  the  deed  of  settlement  hereinbefore 
mentioned,  and  under  which  the   defendants  as  such 
company  are  formed  as  aforesaid ;  of  which  defendants 
during  all  the  time  aforesaid  had  due  notice,  and  were 
then  requested  by  plaintiff  to  suffer  and  permit  plaintiff 
to  execute  such  deed  of  settlement  as  aforesaid :  And 
although  also,  after  plaintiff  had  become,  and  whilst  he 
was,  entitled  to  the  said  shares  as  aforesaid,  and  before 
the  committing  &c.,  to  wit  on  &c ,  plaintiff  did,  pursuant 
to  the  said  statute,  demand  of  defendants  that  they  should 
cause  a  certificate  of  the  proprietorship  of  each  of  the 
before  mentioned  shares  to  be  delivered  to  plaintiff  as 
VOL.  XVIIL   N.  8.  3d 
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certificate  of  the  proprietorship  of  each  of  the  said  shares   Qtuen*s  Bench. 

as  in  the  declaration  mentioned,  or  to  have  such  certifi-  '___ 

cate  with  the  common  seal  of  the  defendants  affixed      Stewart 

V, 

thereto  delivered  to  him  on  demand,  in  manner  and    ^  Anglo 

'  Cauiornian 

form  &a  Gold  Mining 

Company. 

4.  As  to  the  parts  of  the  declaration  excepted  in  the 

preceding  plea:  That  the  plaintiff  was  not  ready  and 
willing  to  execute  the  said  deed  of  settlement,  in  manner 
and  form  &c. 

5.  As  to  the  same  parts  of  the  declaration:  That 
defendants  were  not  requested  by  plaintiff  to  suffer  or 
permit  plaintiff*  to  execute  the  said  deed  of  settlement, 
in  manner  and  form  &c. 

Issues  to  the  country  were  joined  on  all  the  pleas. 

The  cause  was  tried  before  Lord  Campbell  C.  J.,  at 
the  Middlesex  sittings  after  last  Hilary  Term.  The 
material  facts  proved  were  stated  by  his  Lordship, 
when  delivering  judgment  in  this  Court  on  the  after 
mentioned  motion,  as  follows. 

'^It  appeared  that  this  Company  was  provisionally 
registered  in  August  1850:  that  in  June  1850  the 
plaintiff  obtained  certain  scrip  receipts  for  shares  in  the 
Company ;  that  the  deed  of  settlement  was  completed 
and  executed  by  one  fourth  of  the  shareholders  on  the 
I6th  o(  August  1851;  that  it  contained  a  clause  which 
authorized  the  directors  to  declare  forfeited  the  shares 
of  any  scrip  holders  who  should  not  execute  the  deed 
within  three  months  from  its  date ;  that,  after  the  ex- 
piration of  three  months  from  the  date  of  the  deed,  and 
before  the  plaintiff  requested  that  he  might  be  permitted 
to  execute  the  deed,  the  directors  (a)  declared  his  shares 
to  be  forfeited ;  that  he  had  no  previous  notice  from  the 

(a)  By  reaolatioB  of  November  1 8th,  confirmed  on  *2l8t. 
3   D   2 
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Volume xviiL  Company  to  come  in  and  sign  the  deed  (a);  that  the 

Company  was  completely  registered  in  November  1851 ; 

and  that  afterwards  the  Company  refused  leave  to  the 

Ancio       plaintiff  to  execute  the  deed,  on  the  cround  that  his 
Californian    ^  ® 

Gold  Mining   shares  were  forfeited. 


1852. 
Stewart 


Company. 


By  the  6th  and  two  other  clauses  of  the  deed  it  was 
provided : 

"  That  the  whole  of  such  sum  of  10*.  [5er  share  shall  be 
paid  up  within  21  days  after  the  complete  registration 
of  the  Company." 

"  That  if  any  subscriber  for  shares  in  the  capital  of 
the  Company  shall  not  within  the  period  of  21  days 
after  the  complete  registration  of  the  Company  have  paid 
the  full  amount  of  \0s.  upon  the  shares  subscribed  for  by 
him" (ft),  "it  shall  be  lawful  for  the  board  of  directors 
by  a  minute  in  writing  under  the  common  seal  of  the 
Company  to  declare  that  the  share  or  shares  in  respect 
of  which  such  full  amount  shall  not  have  been  paid,** 
"and  all  the  benefits  and  advantages  whatsoever  attend- 
ing the  same,  shall  thenceforth  be  forfeited  to  the 
Company ;  and  upon  such  declaration  the  same  shall  be 
forfeited  accordingly." 

"That,  notwithstanding  the  dates  of  the  respective 
execution  of  these  presents  by  the  respective  parties 
hereto,  the  contract  intended  to  be  effectuated  by  these 
presents  shall  be  held  to  have  commenced  as"  (sic) 
"and  from  the  day  and  year  first  above  written"  (16th 
August  1851,  the  date  of  the  deed);  "and  that  the  share 
or  shares  of  every  subscriber  for  any  part  of  the  capital 

(a)  There  was  a  notice  in  fact ;  but  it  was  not  given  till  November  15tb. 
the  day  fixed  for  signing  ^he  deed  being  the  16th.     See  p.  749,  post. 

(6)  The  provision  included  also  persons  not  paying  instalments,  to 
whom,  however,  a  right  of  appeal  was  given. 
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of  the  Company  who  shall   not  execute  these  presents  Queens  Bench. 

within  three  months  from  the   day  of  the  date  hereof * 

shall  be  forfeited  if  the  board  of  directors  shall  think  fit,      Stewart 

V. 

and  the  amount  paid  upon  such  share  or  shares  shall       Anglo 

^  ^  Califorkian 

become  the  property  of  the  Company/'  Gold  Mining 

It  was  contended  on  behalf  of  the  defendants  that, 

although  no  notice  should  have  been  given  to  execute 

the  deed,  the  directors  might,   under   the   clause   last 

above  mentioned,  declare  the  plaintiff's  shares  forfeited. 

A  verdict  was  found  for  the  plaintiff  on  all  the  issues, 

leave   being  reserved  to  move  that   a   verdict  for   the 

defendants  might  be  entered  on  the  second  and  third. 


Bramwelly  in  last  Easter  Term,  moved  that  the 
verdict  might  be  entered  accordingly.  The  defendant 
was  not  entitled  to  the  shares,  as  he  claims  to  have  been 
on  the  second  issue,  if  they  w^ere  duly  forfeited.  Nor 
was  he  entitled  to  have  a  certificate  of  the  shares,  as  he 
asserts  on  the  third  issue :  that  is  the  right  of  a  share- 
bolder,  under  stat  7  &  8  Vict  c.  110.  s.  51.;  and  a 
"shareholder,"  by  sect.  3,  is  a  "person  entitled  to  a 
share  in  a  Company,  and  who  has  executed  the  deed  of 
settlement"  Notwithstanding  the  defective  notice  the 
shares  were  duly  forfeited;  for  no  notice  at  all  was 
necessary.  There  is  no  person  to  whom  the  duty  of 
giving  it  is  assigned  by  the  statute.  The  regulation,  that 
shares  shall  be  forfeited  if  the  holder  docs  not  execute 
within  three  months,  is  not  unreasonable ;  nor,  indeed, 
does  the  plaintiff  except  to  it ;  for  he  states  that  he  was 
willing  to  sign  the  deed.  The  statute  gives  no  appeal 
against  such  a  deed,  but  there  are  securities  against  any 
unreasonableness  in  the  clauses;  for,  first,  it  must  (by 
sect.  7)  be  signed  by  one  fourth  of  the  subscribers,  and, 
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A  rule  nisi  was  granted  on  the  first  point ;  refused  on  Queen*$  Bench. 
the  two  others.     In  this  term  («),  ^^^^' 


Stewart 

V. 


Edwin  JameSf  Paterson  and  John  Thompson  shewed  Anglo 
cause.  The  notice  was  clearly  insufficient :  and,  assum-  OcSu^Mining 
ing  that  the  framers  of  the  deed  might  make  such  a  rule  ^»P*°y- 
as  the  defendants  rely  upon  for  the  purpose  of  for- 
feiting shares,  it  is  to  be  inferred,  even  from  the  terms 
of  the  rule  itself,  that  some  reasonable  notice  was  to 
be  given.  The  directors  have  an  option  to  exercise, 
and  must  make  known  how  they  propose  to  exercise 
it  This  is  determined,  in  principle,  by  Vyse  v.  Wake- 
field  {h).  The  Joint  Stock  Bank  Act,  7  &  8  Vict, 
c.  113.  $.  38.,  expressly  requires  that,  before  declaring 
any  share  forfeited,  the  directors  shall  give  notice,  and 
the  course  to  be  pursued  is  pointed  out.  [Lord  Camp- 
bell C.  J.  The  Legislature  expresses  the  intention  in 
one  instance  and  not  in  the  other.  Crompton  J.  The 
statute  there  gives  the  power  to  forfeit:  here  the 
directors  give  it  to  themselves.  Wightman  J.  The 
clause  seems  not  an  unreasonable  one.  Lord  Campbell 
C.  J.  It  forms  part  of  a  registered  deed.]  The  deed 
cannot  lawfully  contain  more  than  stat.  7  &  8  Vict, 
c,  110.  authorizes.  The  framers  of  this  forfeiting  clause 
have  exceeded  the  power  given  by  sect.  7,  which  directs 
that  the  deed  of  settlement  shall  ^'make  provision  for 
such  of  the  purposes  set  forth  in  schedule  (A.)  to  this 
Act  annexed  as  the  nature  and  business  of  the  Company 
may  require."  The  only  forfeiting  clause  authorized  by 
the   schedule   is   (32)  "for  determining   whether,    on 

(o)  AprU  29th;  Before   Lord  Campbell  C.   J.,   Wightman,  Erie  and 
Crompton  Js.     And  May  5th  ;  before  the  same  Judges. 

(6)  6  Af.  4-  W,  442.     Judgment  affirmed  in  Exch.  Ch.,  Fyse  v.  Wake» 
field,  7  Af.  ^  W,  126. 
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the  plaintiff  entitled  to  any  shares  if  the  scrip  was  for- 
feited ?  Wightman  J.  If  the  shares  were  forfeited  he 
had  no  right  to  shares  at  the  time  of  action  brought] 

Bramwell  and  J.  Grayy  contra.  The  question  is,  whether 
the  Company  had  power  to  forfeit  the  shares.  [Lord 
Campbell  C.  J.  And  duly  exercised  it.]  They  were 
not  bound  by  the  deed  to  give  notice :  and  the  deed  is 
not  unreasonable  in  this  respect.  There  is  no  allegation 
on  the  record  that  three  months  were  not  a  reasonable 
time  for  signature;  nor  does  any  thing  appear  in  the 
case  which  can  enable  the  Court  to  pronounce  that  the 
time  allowed  for  that  purpose  was  not  reasonable. 
At  all  events  the  deed  ought  to  be  binding,  after  it 
has  passed  through  the  several  checks  provided  by 
Stat  7  &  8  Vict  c,  110.  s.  7.,  and  has  been  executed 
by  other  shareholders,  who  would  not  perhaps  have 
subscribed  if  the  deed  had  been  different,  or  if  they  had 
known  that  others  would  refuse.  It  would  be  highly 
inconvenient  if  shareholders  might,  for  an  indefinite 
time,  reserve  the  power  of  objecting  severally  to  parti- 
cular clauses.  And  it  is  unjust  that,  while  some  have 
subscribed  and  thereby  made  themselves  liable  to  exe- 
cutions, others  should  be  allowed  to  lie  by,  for  the 
purpose,  it  may  be,  of  watching  how  far  the  project  suc- 
ceeded, and  incur  only  the  suspension  of  their  dividends. 
The  clause  in  question  does  not  forfeit  the  shares  abso- 
lutely, but  gives  a  discretionary  power  to  the  directors. 
It  cannot  rationally  be  suggested  that  the  small  sums  paid 
as  deposits  would  induce  them  to  insert  or  to  act  upon 
a  clause  of  forfeiture.  [Lord  Campbell  C.  J.  The  shares 
might  be  bearing  a  premium.]     Ashpitel  v.  Sercombe  (a) 

(a)  6  Exch   147. 


Queen*s  Bench, 
1852. 

Stewart 
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Anglo 
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he  must  take  his  remedy  by  action  against  those  whose   Queeu'i  Bench. 
duty  it  is  to  prepare  it.     In  Clements  v.  Todd  (a),  where 


the  Company's  scheme   had  proved  abortive,  and  the      Stkwakt 
plaintiff  had  obtained  scrip  certificates,  undertaking  to        Anglo 
sign  the  subscribers'  agreement  and  parliamentary  con-    Gold  Mining 
tract  when  required,  but  had  not  signed  either,  it  was 
held  that  he  could  not  on  that  ground  recover  his  deposit 
money  back.     [  Crompton  J.     If  the  party  may  repudiate . 
such  a  deed  as  this,  is  not  he  also  at  liberty  to  come  in 
and  sign  it?     Lord  Campbell  C.  J.     Tale  quale.]     The 
plaintiff  ought   to  have   done   one    act  or   the  other. 
[Lord  Campbell  C.  J.     You    hold  him  bound   by  the 
deed  but  refuse  to  let  him  sign  it.]     Taking  the  deed  as 
it  is,  the  forfeiture  is  justified  by  it.     Again,  the  plaintiff 
cannot  maintain  a  claim  to  ^^  shares"  properly  so  called, 
since  he  could  not  be  a  "  shareholder"  according  to  stat. 
7  &  8  Vict  c.  110.  8.  3.,  without  having  executed  the 
deed.     [Lord  Campbell  C.  J.     The  rule  to  shew  cause 
was   granted,  substantially,  upon   the  question  of  for- 
feiture.] 

Cur,  adv.  vuU, 

Lord  Campbell  C.  J.,  in  the  ensuing  vacation 
(June  18th),  delivered  the  judgment  of  the  Court. 

In  this  case  a  rule  was  granted  on  the  point  reserved, 
whether  there  was  evidence  to  prove  that,  before  the 
plaintiff  requested  that  he  might  be  permitted  to  execute 
the  deed  of  settlement,  his  shares  in  the  Company  were 
duly  forfeited  ?  If  they  were,  the  defendants  are  enti- 
tled to  have  the  verdict  entered  for  them  on  the  issue  on 
the  second  plea,  that  the  plaintiff  was  not  possessed  of  the 
shares. 

(u)   1  Exch.  268. 
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against  the  law  of  the  land.     This  is  an  action  for  not  Queen's  Bench. 

1852 
being  permitted  to  execute  the  deed ;  and  the  plaintiff '__ 

must  be  supposed  to  have  availed  himself  of  his  oppor-      Stewart 

tunities  of  becoming  acquainted  with  its  contents,  and  to  ^  Anglo 

have  sanctioned  it  as  it  stands.     If  the  deed  contained    Gold  Mining 

Company, 
anything  conirarj'  to  the  prospectus,  or  justly  objection- 
able, he  might  possibly  recover  back  the  sums  he  has 
paid  for  his  scrip  from  the  individuals  with  whom  he 
dealt :  but  in  the  action  against  the  Company  for  not 
permitting  him  to  execute  the  deed  he  cannot  object  to 
it  as  unreasonable. 

Then,  as  to  the  want  of  notice.  The  evidence  was 
that  he  had  no  notice  till  the  day  before  the  time 
expired,  which  the  jury  found  not  to  be  sufficient;  and 
the  case  stands  as  if  he  had  received  no  notice.  But  no 
notice  is  required  to  be  given  by  the  deed,  which  confers 
upon  the  directors  the  absolute  power  to  declare  forfeited 
the  shares  of  the  subscribers  who  do  not  execute  it 
within  three  months  from  its.  date.  Therefore,  if  the 
deed  be  valid,  no  notice  was  required.  In  truth  the 
subscribers  had  ample  means  of  becoming  acquainted 
with  the  peril  which  they  ran  of  their  shares  being 
forfeited :  but  some  of  them  may  have  delayed  their 
application  to  execute  the  deed  (an  act  which  would 
render  them  liable  for  calls),  till  they  saw  that  the 
concern  was  likely  to  be  prosperous  and  that  shares 
were  at  a  premium. 

In  this  action  we  thought  that  the  plaintiff's  title  to 
shares,  in  the  sense  in  which  the  word  is  used  in  the 
declaration,  could  not  be  denied  on  the  ground  that  he 
has  not  executed  the  deed  and  therefore  could  not  be  a 
shareholder  within  the  definition  of  the  term  in  the 
interpretation   clause:    but,   as    the   shares   were   duly 
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Queeii^i  Bench. 

18.52. 


Ex  parte  Rose,  D.D.  hhnday, 

^  June  7th. 

IR  A.  J.  E.   Cochburriy    Attorney  General,   moved  Whereaben©- 

**  need  clergy, 

that  a  writ  of  prohibition  inip;ht  issue,  to  prohibit  man  charged 

,.         .  ^'^^^  ®°  offence 

the  Lord  Bishop  of  Oxford  from   proceedmg  m  exe-  by  report  of 

cution  of  the  after  mentioned  sentence  against  Dr.  Rose^  under  sect.  5 

who  stated  the  following  facts  on  affidavit.  Discipline^Act 

Dr.  Rose  was  incumbent  of  the  rectories  of  Woughton  gg^  consents 

and  LMe  Woohtorty  both  in  Buckinghamshire.     In  No-  "o"abid?the^'' 

vember,  1848,  a  report  was  circulated  that  he  had  been  judgment  of  the 

'^  isisbop  without 

gnilty  of  adultery ;  and  Dr.  Rose  thereupon  prayed  the  further  pro- 

ceedings,  and 

Bishop  of  Oxford,  in  whose  diocese  the  livings  were,  is  thereupon 
to  order  a  commission  of  inquiry  under   the   Church  suspension  from 
Discipline  Act,  3  &  4  Vict  c.  86.  s.  3.     The  Bishop  iS^demoiiT' 
assented ;  and  a  commission  was  issued,  Dr.  Rose  under-  0^°^^°^  ^^' 
taking  (on  the  requisition  of  the  Bishop's  secretary)  to  ^eranofyears, 
guarantee  the  Bishop  against  all  costs.     The  Commis-  may  lawfully 
sioners  reported  to  the   Bishop  that  there  was   prima  of  such  tent- 
facie   ground  for  instituting    proceedings   against  Dr.  the  term  ex/" 
Rose ;  and  thereupon  Dr.  Rose,  after  an  interview  and  pe'^ded  pity' 
correspondence  with  the  Bishop,  consented,  on  his  Lord-  certificate  of^  * 
ship's  suggestion,  that  sentence  should  be  pronounced,  ^^ffood  be- 
under  sect.  6  of  the  statute,  without  further  proceedings,  a^chterm,  un- 

^  ^      der  the  hands 

Dr.  Rose  at  the  same  time  made  a  protestation  of  his  of  three  bene- 

ficed  clergy. 

innocence,  which  he  now  repeated  on  affidavit.     The  men  in  his 
Bishop,  on  March  4th,  1849,  sequestered   Dr.    Rosens  certificate"to  bo 
livings,  and  issued   a  decree   of  suspension,  whereby,  *£?  Bwhopbe/ 

fore  the  suspen- 
sion be  taken 

off;  and  that  the  suspension  shall  continue,  notwithstanding  the  expiration  of  the  term, 

until  such  approval. 
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morals."    The  Bishop  considered  the  testimony  of  two   Queen*i  Bench. 

of  the  certifying  clergymen  unsatisfactory^  for  reasons  L_ 

which  he  assigned ;  and  he  refused  to  accept  the  cer-  ^Rog^ 
tificate  as  a  compliance  with  his  decree.  Further  attesta* 
tions  were  offered,  but  were  also  deemed  insufficient ; 
and  the  suspension  was  continued,  the  Bishop  offering, 
upon  terms  specified,  to  allow  Dr.  Hose  the  surplus 
income  of  the  livings  after  paying  curates  and  other 
necessary  expences.  The  aflSdavit  contained  statements 
controverting  the  Bishop's  objections,  and  represented 
that,  if  they  prevailed,  it  would  be  impossible  for  the 
deponent  to  procure  a  certificate  duly  attested,  inas- 
much as  the  neighbouring  parishes  of  which  the  incum- 
bents had  not  been  excepted  to  had  been  without  resident 
incumbents  during  the  whole  of  the  last  three  years. 

Sir  A.  J.  E.  Cockburn  now  contended  that  the  sentence 
was  illegal,  as  it  made  Dr.  Rose's  restoration  to  his  livings 
depend  upon  a  condition  which  might  render  the  sus- 
pension perpetual.  [Lord  Campbell  C.  J.  A  Court  of 
common  law  imprisons  till  a  certain  time  and  till  sureties 
are  found.  Coleridge  J.  The  sentence  here  might  have 
been  deprivation.]  Still,  if  the  Bishop  chooses  to  punish 
l^  suspension,  it  must  be  conformably  to  the  rules  of 
ecclesiastical  law.  By  stat  3  &  4  Vict  c.  86.  s.  6.,  the 
sentence  given  by  consent  is  not  to  exceed  that  which 
might  be  pronounced  in  due  course  of  law.  In  Watson 
V.  Thorp  {a)  a  sentence  like  the  present  (pronounced  in 
Court)  was  affirmed  by  the  Court  of  Delegates:  but 
**  the  Court  doubted  as  to  the  requiring  the  certificate ; 
and  also  as  to  its  being  required  that  the  certificate 
should    be   approved   of  by   the   Judge;   considering, 

(a)  1  PhiJKm.  Eec,  Rep.  269,  279,  noteCo). 
VOL.    XVIII.    N.    8.  3    E 
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motion.     We  must  consider  Dr.  Rase  as  cuilty  on  this  Quten'i  Bench, 

.             1862. 
charge.     A   prima  facie  case  is  reported  against  him.  L_ 

He  acknowledges  himself  guilty;  or  at  all  events  he  rJsk?* 
submits  to  sentence.  That  sentence  does  not  exceed 
the  judgment  which  might  have  passed  if  he  had  been 
convicted  in  course  of  law,  and  which  might  have  been 
deprivation.  The  punishment  itself  is  not  unreasonable. 
But  then  the  Bishop  allows  the  suspension  to  terminate 
at  the  end  of  three  years,  on  condition  that  Dr.  Bose 
produce  a  certificate  by  three  clergymen,  such  certificate 
to  be  approved  by  the  Bishop.  Does  that  exceed  the 
sentence  *' which  might  be  pronounced  in  due  course 
of  law  ?"  I  think  not,  and  that  the  condition  is  most 
reasonable.  It  leaves  a  locus  poenitentias  at  the  end 
of  three  years:  the  punishment  might  have  been 
a  severer  and  a  final  one.  I  think  the  power  which  has 
been  exercised  by  the  Bishop  belongs  to  him ;  and  no 
authority  has  been  shewn  to  the  contrary.  It  was  exer- 
cised in  Watson  v.  Thorp  (a);  and  the  doubt  intimated 
there  is  not  a  decision.  The  power,  in  my  opinion, 
exists,  and  has  been  wisely  exerted. 

Coleridge  J.  It  appears  by  the  books  of  eccle- 
siastical law  that  offences  may  be  punished  by  suspension 
ab  officio  or  a  beneficio,  or  ab  officio  ec  beneficio  jointly, 
which  are  temporary  deprivations ;  or  by  deprivation  for 
ever:  the  sentences  are  ejusdem  generis.  Here  the 
Bishop  has  not  thought  proper  to  deprive ;  but  he  has 
imposed  a  reasonable  condition,  not  in  poenam  merely, 
but  with  a  view  to  reformation.  Is  the  suspended  party 
to  be  readmitted  at  the  end  of  three  years  without  any 
information  to  the  Bishop?     If  any  is  to  be  required, 

(a)   1  /%<fitm.  Eee,  Rep,  269. 
3   E   2 
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Volume xriiL  the  Bishop  must  have  a  discretion  as  to  the  persons  in 
•  whose  information  he  shall  place  confidence.  This 
Ex  parte  appears  to  me  quite  reasonable;  and  no  authority  is 
stated  to  the  contrary.  The  doubt  intimated  in  the 
note  to  Watson  v.  Thorp  (a)  is  not,  in  my  mind,  of  any 
weight.  It  is  true  there  can  be  no  appeal ;  but,  if  a 
party  submits  to  the  course  allowed  by  sects.  3  and  6 
of  the  Act,  he  knows  tliat  he  takes  his  case  out  of  the 
general  rule  of  procedure. 

Erle  J.  The  only  question  before  us  is,  whether  or 
not  the  Court  below  is  exceeding  its  jurisdiction.  I  am 
willing  to  give  Dr.  Rose  credit  as  to  the  matters  sworn 
by  him  respectinc;  the  charge  itself.  But,  the  report 
having  been  made  against  him,  he  submitted  to  the 
course  of  proceeding  directed  by  sects.  3  and  6.  On  a 
proceeding  in  onlinary  course,  a  sentence  of  deprivation 
might  have  been  pronounced :  the  only  question  here  is 
whether  a  judgment  has  actually  been  given  *' exceeding 
the  sentence  which  might  be  pronounced  in  due  coarse 
of  law":  and  to  that  we  must  answer  in  the  negative. 

Crompton  J.  Nothing  has  been  stated  to  shew 
that  this  sentence  exceeds  the  jurisdiction.  From  the 
ecclesiastical  authorities  it  is  clear  that  there  may  be  a 
suspension  with  conditions:  and  I  think  the  condition 
here  was  reasonable. 

Rule  refused. 

(a)  1  PhOUm.  Sec.  lUp.  279»  note  (a). 


ii/ojMViy.  The  Queen  against  Sill. 

June  7lh.  ^  ^ 

See    I    E.   8r   B.   553,   note  {a). 
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Goodwin  against  Cremer.  Tuesday, 

•^  JuM  8lh. 

ASSUMPSIT.     The   declaration  stated  that,  before  To  an  action 
^i  ^      !•     1  •  -^  •.  o        by  indorsee  of 

the  commeDcemeDt  of  this  suit,  to  wit  on  &<?•>  a  bill  of  ex- 
one  miKam  fVebb  Ogbourne  made  his  bill  of  exchange  ^^^tol^fdl"*' 
in  writing,  and   directed  it  to  defendant,  and  thereby  (^at*°ms**^**^ 

required  him  to  pay  to  the  order  of  the  said    fT.   W,  darrein  con- 
■^  •'  tinuance,  an 

Ogbourne  49/.    6*.,   at    three    months   aft^r    the    date  earlier  indorwr 
,  ,  had  paid  to 

thereof,    which    period    had    elapsed,     and     the    said  plaintiff;  then 

bill    had  become    due,    before    the  commencement   of  and  plaintiff* 
this  suit;    that  defendant   accepted   the   said  bill,  and  J^i^^j^Jfou^t of 
the    said    W.   W.   Ogbourne    then    indorsed   the  same  .^J'^^^^JIJ' "^ 
to    one     William     Thome,  who     then     indorsed     the  ^^e'^^".' )"  . 

'  full  satisfaction 

same  to  plaintiff;  of  all  which  defendant  had  notice,  «nd  discharge 
^  ,  .  .  of  the  bill  and 

and  then   promised  plaintiff  to    pay    him  the  amount  all  moneys  due 

of    the    said    bill    according    to    the    tenor    thereof,  thereof  (not 

and  of  the  said  acceptance  and  indorsement.   Breach,  damages  or 

non-payment  '  ^Heid.on 

Pleas:    1.   That   defendant  did   not   accept     Issue  ^™"J^«''' • 

thereon.     2.  That,  after  the  pleading  of  the  last  plea, 

and   before   this   day,  &c.,   and    after    the  said    bill  of 

exchange  became  due,  to  wit  on  &c.,  the  said  W,  Thome 

in   the   declaration    mentioned    paid   to   plaintiff,  then 

being  the  holder  of  the  said  bill,  and  entitled  to  receive 

the  proceeds  thereof,  and  plaintiff  accepted  and  received 

from  the  said  W.  Thome,  60/.,  the  full  amount  of  the 

said  bill  and  all  interest  thereon,  in  full  satisfaction  and 

discharge  of  the  said  bill,  and  of  all  moneys  due  and 

])ayablc  on  account  and  in  respect  thereof. 
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It  would  Dot;    for  it  would  allege    no  satisfaction  as   Queen's  Bench. 

1862 
I'egards  costs.     The  plaintiff  may  be  compelled  to  bring '___ 

actions  against  several  parties  to  the  bill;  and  it  would      Goodwin 

be  very  unjust  if  payment  to  him,  even  of  the  costs  as      Crkmir. 

weU  as  the  debt,  by  one  of  these  parties,  were  to  deprive 

him  of  his  right  to  costs  from  any  of  the  others. 

Montague  Smith,  contrd.  The  plea  is  good.  [Co/e- 
ridge  J.  I  certainly  doubt  if  it  can  be  supported  in 
its  present  form.]  It  amounts  to  a  plea  of  release. 
If  the  plaintiff  choose  to  receive  the  amount  of  the  bill 
from  some  person,  other  than  the  acceptor,  in  satisfaction 
of  the  bill,  that  is  a  release  of  all  causes  of  action.  [Lord 
Campbell  C.  J.  The  plea  states  that  the  payment  was 
made,  not  in  satisfaction  and  discharge  of  all  damages 
and  costs,  but  only  of  the  bill  and  all  moneys  payable  in 
respect  thereof.]  The  plea  might  probably  be  amended 
as  to  that.  In  Beaumont  v.  Greathead{a)y  where  the  de- 
fendant was  sued  on  a  joint  and  several  promissory  note 
made  by  himself  and  two  other  persons,  it  was  held  that 
a  plea  of  payment  by  the  defendant  was  supported  by 
proof  of  payment  by  one  of  those  two  other  parties. 
\^Coleridge  J.  There  the  plea  stated  that  the  payment 
was  made  in  discharge  of  the  debt  and  damages  in 
the  declaration  mentioned.]  The  declaration  there  did 
not  mention  costs ;  yet  the  plea  was  held  to  be  good  by 
way  of  bar  to  the  action  generally.  [Erie  J.  But  the 
plea  alleged  payment  before  action  brought ;  so  that  the 
question  as  to  costs  did  not  arise.]  It  was  not  neces- 
sary to  allege,  in  the  present  case,  that  the  payment  was 
accepted  in  discharge  of  costs.  In  Thame  v.  Boast  (b) 
it  was  held  that,  after  the  acceptance  by  the  plaintiff  of 

(a)  2  Com,  B,  494.  (6)  12  Q.  B,  808. 
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Volume  XVIII.  a  8um  of  moiiej  in  satisfaction  of  the  debt,  be  could 

^  '       proceed  only  for  nominal  damages,  and  therefore  had  no 

Goodwin      claim  in  respect  of  costs.     As  to  the  argument  that  a 

Cbemer.      plaintiff  may  have  to  bring  actions  against  the  several 

parties  to  a  bill,  the  answer  is,  that,  if  he  chooses  to  do 

so,  he  must  run  the  risk  of  losing  the  costs  of  one  action 

if  he  succeeds  in  another ;  Bailey  v.  Haines  (a).    On  the 

other  hand  the  plaintiff,  after  a  good  plea  puis  darrein 

continuance,  may  discontinue  without  payment  of  costs; 

Wollen  V.  Smith  (A). 

Lord  Campbell  C.  J.  It  is  unnecessary  to  consider 
what  our  judgment  would  have  been  if  the  plea  here  had 
been  the  same  as  that  in  Jones  v.  BroadAurst{c)  or  in  Thame 
V.  Boast  (d) :  this  plea  differs  entirely  from  the  pleas  in 
those  actions.  This  is  an  action  by  an  indorsee  against 
an  acceptor,  in  which  damages  might  be  recoverable 
beyond  the  amount  of  the  bill.  But  the  plea  does  not 
allege  that  what  the  plaintiff  received  was  in  satisfaction 
of  damages  or  costs.  It  is  an  experiment  which  the 
acceptor  tries,  upon  finding  that  the  indorsee  has  been 
called  on  to  pay  as  well  as  himself,  to  stop  the  action 
against  himself  without  payment  of  costs.  The  holder  is 
entitled  to  sue  the  acceptor  and  all  the  indorsees  in 
separate  actions;  and  each  action  must  go  on  till  it  is 
brought  to  its  proper  termination,  or  stopped  upon 
payment  of  costs  in  that  action.  The  case  is  very 
different  from  that  of  several  parties  who  have  joined  in 
a  single  contract. 

CoLERiDOB  J.  concurred. 

{a)  15  Q.  B,  533.  (fc)  9  A,  ^  E,  505. 

(c)  9  Com.  B,  173.  {d)  \2  Q.  B,  808. 
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Erle  J.     The  plea  here  pleaded  puis  darrein  con-  Queen*i  Bench. 

tjnuance,  in  what  we  may  assume  to  be  one  of  several  L_ 

actions,  sets  up  payment  of  debt  and  interest  in  another       oo^wn 

action  as  an  answer  to  this.     It  is  established  law,  and     Cbemer. 

good  sense,  that  a  plaintiff  may  continue  his  action  till 

bis  claim  for  costs  is  satisfied :  in  assumpsit,  he  may  sue 

for  a  breach  of  contract  where  only  nominal  damages 

are   recoverable.      Beaumont  v.   Greathead  (a)   was   an 

action  of  debt ;  and  it  is  diflScult  to  say  how,  after  the 

payment  of  the  debt,  an  action  could  lie  for  the  mere 

non-payment  of  such  debt.     If  the  principal  and  interest 

were  paid  and  received,  a  second  action  of  debt  for  the  same 

debt  could  not  be  sustained.     In  Thame  v.  Boast  {b) 

the  plea  puis  darrein  continuance  shewed  satisfaction  of 

the  promise,  damages  and  costs;  and  this  was  established 

in  proof  to  the  satisfaction  of  the  jury. 

(Crompton  J.  was  absent) 

Judgment  for  plaintiff. 

(a)  2  Com,  B.  494.  (6)  \2  Q.  B,  808. 


The  Queen  against  The  Inhabitants  of  Denton,  nwrtday, 

^  ^  June  9th. 

A  BILL  of  indictment  was  found  against  the  above  By  Act  of 
parliainent, 

defendants  at  the  Salford  April  Sessions,  1851,  for  the  liability 

son-repair  of  a  horse  and  carriage  way  at  the  township  uia  highways 

of  Denton  in  the  parish  of  Manchester.  ^^^  ^^n 

from  tho 
parish  and 
cast  apon  certain  townships  in  which  the  highways  respectively  were;   and  the  Act 
gave  a  form  of  indictment  against  snch  townships  for  non.repair,  which  would  have  been 
msafficient  at  common  law.     One  of  the  townships  was  indicted  under  the  Act,  but,  before 
trial,  the  Act  was  repealed  without  any  reference  to  depending  prosecutions.    The  Court 
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highway  &c.  so  being  in  decay  &c.  when  and  so  often  as  Qmeen't  Bench. 

it  shall  be  necessary.  '__ 

Plea  (of  January  29th,  1852) :  Not  Guilty.  ^**^  ^''^^'' 

Stat  59  G.  3.  c.  xxii.,  local  and  personal,  public,  the  I>«nton. 
Act  above  referred  to,  recited  (sect  1):  That  the  parish 
of  Manchester  was  52  miles  in  circumference  and  con- 
tained a  population  of  140,000  inhabitants,  and  consisted 
of  29  townships,  two  of  which  were  Denton  and 
Haughton:  That  the  townships  (with  exceptions  not 
material)  had  always  had  surveyors,  and  none  had  been 
appointed  for  the  parish:  That,  until  1781,  the  said 
townships  had  always  repaired  their  own  highways 
(except  turnpike  roads  and  roads  repairable  ratione 
tenurse,  and  with  some  other  exceptions  not  material), 
by  a  custom  which  might  have  been  pleaded  to  an 
indictment  against  the  parish:  That,  in  1781  and  in 
subsequent  years  down  to  1809  inclusive,  a  presentment 
was  made  and  indictments  were  found  (as  the  recital 
more  particularly  specified)  against  the  parish  for  not 
repairing  highways  situate  in  certain  of  the  townships ; 
and,  the  inhabitants  of  the  parish  pleading  Not  Guilty, 
verdicts  and  judgments  passed  against  them :  That  the 
inhabitants  were  not  then  aware  that  they  might  allege 
in  defence  a  custom  for  the  inhabitants  of  townships 
to  repair  all  highways  generally  within  such  townships : 
but  it  had  been  lately  determined  (a)  that  a  township 
might  be  charged,  by  reason  of  custom,  with  the  repair 
of  all  highways  therein,  without  shewing  a  custom  to 
repair  the  particular  highway  in  question.  And  the 
clause  then,  after  some  further  recitals,  enacted :  "  That 
from  and  after  the  passing  of  this  Act  no  indictment, 

(a)  See  Rex  v.  EccUnJidd,  1  B.  §■  Aid.  348. 
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bridleway  or  footway  within  any  such  township^  it  shall    Queen*§  Bench, 

be  sufficient  to  allege  generally,  that  the  inhabitants  of  L-_ 

such  township  ought  to  repair  and  amend  such  highway,  Queen 

bridleway  or  footway,  without  setting  forth  any  custom       Denton. 
or   prescription   for  that   purpose,  or  referring   to  the 
authority  of  this  Act." 

On  the  trial  of  this  indictment,  before  Cresswell  J.,  at 
the  last  Spring  Assizes  at  Liverpool^  evidence  was  given 
to  shew  that  the  highway  was  locally  within  Denton :  but 
it  was  alleged  in  defence  that  Haughtan  was  liable  to  the 
repair  (a);  and  it  was  proved  that,  in  fact,  the  way  had, 
for  many  years  past,  been  repaired  by  Haughton.  On 
the  other  side  it  was  contended  that,  if  the  way  was  in 
Denton^  liability  to  repair  it  could  not  be  fixed  on  the 
inhabitants  of  Haughton  without  shewing  some  consider- 
ation for  repair  by  them :  and  no  evidence  of  this  kind 
was  given.  The  learned  Judge  thought  that  the  only 
question  upon  which  there  was  evidence  for  the  jury 
was,  whether  or  not  the  highway  was  in  Denton  ;  and  a 
verdict  was  found  for  the  Crown ;  leave  being  reserved 
to  move  that  a  verdict  might  be  entered  for  the  defend- 
ants. 

KnowleSf  in  last  Easter  terra,  moved  accordingly,  and 
contended  that  the  fact  of  repair  continued  from  a  distant 
time  was  in  itself  evidence  of  a  consideration.  He  also 
moved  in  arrest  of  judgment  on  the  following  ground. 

After  the  finding  of  the  bill,  and  before  plea  pleaded, 
Stat.  14  &  15  Fict.  c,  x.,  local  and  personal,  public,  was 
passed  (Royal  assent,  20th  May^  1851),  "for  relief  to 
the  several  townships  in  the  parish  of  Manchester  from 
the  repair  of  highways  not  situate  within  such  townships 
respectively."   By  that  Act,  sect  1,  stat.  59  G.  3.  c.  xxii. 

(a)  See  Regina  f .  Haughtan,  \  E,  ^  B,  501, 
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bridge  (a)  and  Rex  v.  Machynlleth  {b)  shew  that,  where  QuetnU  Bench. 
parties  are  charged  on  the  record  with  repairs  out  of . 


their  district,  the  record  must  shew  a  specific  considera-  Quben 

tion  ;  and,  if  this  is  material  in  point  of  allegation,  it  is  so  I>«nton. 
in  point  of  proof.  If  a  consideration  might  be  presumed 
from  the  mere  fact  of  having  repaired,  the  plea  and  indict- 
ment which  were  held  bad  in  the  two  last  cited  cases 
would  have  been  sufficient  And  it  may  be  asked,  if  the 
repair  is  evidence  of  a  consideration,  what  considera* 
tion  does  it  prove  ?  [Lord  Campbell  C  J.  What  question 
went  to  the  jury  on  this  point?]  None.  [^Coleridge  J.  If 
a  consideration  had  been  alleged,  would  not  the  usage 
have  been  some  evidence  of  it  ?  In  the  case  of  an 
easement,  user  is  deemed  evidence  of  some  grant.  Lord 
Campbell  C.  J.  What  actual  consideration  should  you 
expect  for  the  Repair,  by  one  district,  of  roads  in  an- 
other?] The  township  charged  might  receive  some 
especial  benefit  from  the  existence  of  such  roads.  It 
might  be  a  matter  of  bargain.  At  all  events  it  is  for  those 
who  lay  the  charge  to  account  for  the  liability.  [Lord 
Campbell  C.  J.  The  most  we  could  now  say  is  that,  if 
the  matter  had  gone  to  the  jury,  they  might  have 
thought  that  the  usage  arose  from  a  legal  liability.]  The 
learned  Judge  held  that  the  mere  repair  was  no  evidence 
for  the  jury :  nor  could  it  be,  because  such  a  fact  does 
not  point  to  any  specific  consideration. 

Assuming  the  first  two  counts  not  to  be  maintain- 
able, the  prosecutors  may  abandon  these  and  rely  upon 
the  third  count,  which  is  good,  under  stat  59  G.  3. 
c.  xxii.,  notwithstanding  the  repeal.  Its  form  is  directly 
sanctioned  by  the  statute :  the  fact  of  which  it  complains 
was  an  offence ;  and  the  character  of  that  offence  is  not 

(a)  S  M.^  S.  260.  (6)  2  B.  ^  C,  166. 
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Volume xvin.  altered  by  the  repeal  of  the  A 

1852 
*        the  repeal  but  matter  of  form 

The  Queen     difficult  in  such  a  case  to  distil 

Denton.      Jq  Regina  v.  Mawgan  (a)  the 

[Lord  Campbell  C.  J,     In 

A  magistrate  had  presented 

lion  to  present  was  gone  be 

be  tried ;  stat.  13  G.  3.  c.  78. 

5  &  6  W.A.C.  50.  s.  1.,  thi« 

upon  a  presentment;  and  th 

ment     By  the  repealed  sta 

been  substituted  for  the  origii 

the  repealing  act  took  awa^ 

and  the  power  to  enforce  it 

made :  only  an  indictment  c 

in  a  different  form.     [^Colerid 

the  difference  in  the  pleadi 

Stat    14  &   15    Vict.   c.    10 

sects.  4,  5,  8)  for  simplifyin 

by  omitting  certain   details: 

framed  become  bad,   if  the 

trial  ?     [Lord  Campbell  C.  J. 

repealed,  the  illustration  is  id 

referred  to  Surtees  v.  Elliso: 

Lord  Tenterden  there,  that  1 

considered  as  if  it  had  never 

was  necessary.     And  the  qu< 

mission  under  stat  6  6r.  4.  < 

person  who  had  ceased  tradin 

the  older  bankrupt  laws  beinj 

The  language  of  stat  6  G.  ^ 

(a)  ^A.^E,  496. 

(6)  9  B,^  C,  750.    Kay  f.  Goodwin 
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persons  "usiny  the   trade  of  merchandize"  &c.  (not,   Queen'g Bemeh, 

*' having  used*^  should  be  deemed  traders  liable   to  1_ 

become  bankrupt     That  required  a  trading  contem-    '^^®  Qoekn 

poraneous  with  the  Act     [Lord  Campbell  C.  J.     The      I>knton. 

principle  is  that,  after  the  repeal  of  a  statute,  what  has 

been  done  under  it  is  valid,  but  you  cannot  any  longer 

make  use  of  that  statute.    Here,  if  a  judgment  had  been 

given  under  the  former  Act,  it  could  not  be  reversed.] 

In  Hitchcock  v.  Way{a\  where  a  statute  passed  altering 

the  law  (as  to  gambling  securities)  while  the  action  was 

pending.  Lord  Denman  C.  J.,  delivering  the  judgment 

of  the  Court,  said :  ^*  We  are  of  opinion  in  general  that 

the  law  as  it  existed  when  the  action  was  commenced 

must  decide  the  rights  of  the  parties  in  the  suit,  unless 

the  Legislature  express  a  clear  intention  to  vary  the 

relation  of  litigant  parties  to  each  other."    The  same 

principle  was  acted  upon  by  the  majority  of  the  Court 

of  Exchequer  in  Moon  v.   Burden  {b).     The    maxim 

recognised  in  both  these  cases  was  **  Nova  constitutio 

futuris  formam    imponere   debet,   non  prseteritis  (c).*' 

\^Coleridge  J.     In  Rex  v.  McKenzie{d)  the  indictment 

was  for  stealing  privately  in  a  shop  to  the  value  of  five 

shillings,  which,  by  stat  10  &  11  W.Z.c,  23.  s.  1.,  was 

felony  without  benefit  of  clergy.  After  the  commission  of 

the  felony,  and  before  conviction,  that  enactment  was 

repealed  by  stat  1  G.  4.  c.  117.,  which  made  the  offence 

punishable  by  transportation  or  imprisonment :  and  the 

Judges  held  that  sentence  could  not  be  passed  under 

either  statute.]     Here  the  repealing  Act  alters  nothing 

but  the  mode  of  charging  an  offence  which  continues  in 

all  respects  the  same. 

(a)  6A.^S.  943.  (b)  2  Esek.  22. 

(e)  2  Intt.  292.  (d)  Ru$$.  ^  Rp.  429. 

VOL.  xvni.  N.  8.  3  F 
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CoLRRiDGE   J.      The    case   has  been  treated    as   if  Queen  m  Bench. 
depending  merely  on  the  authorities  which  were  cited :  ' 

but,  if  this  were  res  integra,  I  think  we  must  come  lo     ^**®  ^^^^^ 
the  conclusion  which  was  arrived  at  in  those  instances.       ^^nton. 
The  proceedings  are  before  the  Court,  and  are  at  a  stage 
when  the  question  arises  whether  a  particular  step  can 
be  justified.     It  can  be  justified  only  by  an  Act  of  par- 
liament; and  that  Act  is  repealed  without  any  saving. 
Then,  can  the  Court  for  the  present  purpose  take  notice 
of  the  repealed  Act  ?    The  answer  is  that  what  has  been 
done  and  perfected  cannot  be  disturbed;   but,  if  you 
want  assistance  from  the  statute  for  a  further  purpose, 
as  that  of  giving  judgment,  you  cannot  now  have  it. 
Lord  Tenterden  says,  in  Surtees  v.  Ellison  {a) :  "  It  has 
been  long  established,  that,  when  an  Act  of  parliament 
is  repealed,  it  must  be  considered  (except  as  to  transac- 
tions   past  and   closed)   as   if  it   had   never  existed." 
Nothing  can  be  more  conclusive.  In  Rex  v.  McKenzie(b) 
all  the  Judges  agreed  that  sentence  could  not  be  passed 
under  the  new  Act,  which  was  prospective  only.     Wood 
B.  and  Park  J.  at  first  doubted  whether  the  prior  Act 
must  not  be  considered  in  force  for  the  trial  and  punish- 
ment of  offences  actually  committed  before  its  repeal ;  a 
suggestion  like  that  which  has  been  maintained  before 
us  to-day.    But  the  rest  of  the  Judges  differed ;  and  the 
two  afterwards  acceded  to  their  opinion. 

Erle  J.  The  repealed  statute  is,  with  regard  to  any 
further  operation,  as  if  it  had  never  existed.  It  gave  a 
form  of  proceeding  which  has  been  followed   in   this 

(a)  9  B.^a  752.  (6)  Buu.  ^  Ry.  429. 

3    F    2 
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Queen's  Bench. 

1852. 


The  Queen  against  Scaifb  and  others.  ^^mi\ 

TN   this  case    an   indictQient    for    robbery  from   the  A  Judge  of 

person,   with    violence,   had     been    found   at    the  three  superior 

Hull  Borough  Sessions,  and  quashed  for  informality  by  courta  has 

the  Recorder,  after  the  case  had  been  partly   tried.  llJI^^'aJ;^^^^ 

Another    bill   was  preferred  and   found    at   the   next  ^fVp^J!^ 

Sessions,  removed  by  certiorari  into  this  Court,  and  tried  do,  to  send  back 
**  proceedings  on 

at  the  York  Spring  Assizes,  1851,  before  Cresstoell  J.,  an  indictment 

_  _.  .       ,  for  felony, 

at  Nisi  prius,  when  a  verdict  of  Guilty  was  returned.    A  removed  by 
rule  for  a  new  trial  was  made  absolute,  in  Trinity  Term,  an  inferior 
1851  (a);  and   the   case  was    sent    to  Yorky  for  trial  rents  in  hTa 
before  Piatt  B.,  at  the  Summer  Assizes,  1851.     The  th^^^ueh 
learned  Judge  postponed  the  trial,  at  the  instance  of  the  2J^^'J^*^^„ 
prosecutor,  till  the  next  Assizes.  a  summons  to 

'^  shew  cause,  or 

At  the  last  Spring  Assizes,  before  Alderson  B.,  the  immediately, 
prisoners  applied  to  be  tried:  but  the  learned  Judge, 
finding  that  the  record  was  not  sealed,  refused  to  try. 
The  prosecutor,  without  informing  the  prisoners,  applied 
to  Pollack  C.  B.,  at  Chambers,  and  obtained  an  order 
for  a  writ  of  procedendo,  under  which  the  case  was  sent 
back  to  the  Hull  Quarter  Sessions.  An  application  was 
then  made,  on  behalf  of  the  prisoners,  to  postpone  the 
trial,  on  the  ground  that  there  had  not  been  time  to 
prepare  the  defence ;  but  the  Recorder  refused  to  post- 
pone ;  and  the  prisoners  were  convicted  and  sentenced 
to  ten  years  transportation. 

Dearsley  now  moved  for  a  rule  to  shew  cause  why  ihf 

(a)  See  Regina  ?.  Scaife,  M  Q,  B,  238. 
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The  QutEN 

V. 
SCAll'E. 


Volume  XVI II.  procedendo  and  all  subsequent  proceedings  shoul 

be  set  aside. 

First :  where  any  indictment  has  been  removed 
an  inferior  jurisdiction  into  this  Court,  and  beco 
matter  of  record  here,  it  cannot,  by  the  common 
be  sent  back ;  4  Inst  73.  It  is  true  that,  in  E 
Wakefield  (a),  the  Court  ordered  a  certiorari  i 
superseded,  and  the  return  taken  off  the  file ;  bu 
reason  assigned  was,  ^^  quia  impravide  emanavitJ 
procedendo  cannot  be  moved  for  until  the  certion 
taken  oflF  the  file ;  Rex  v.  Clace  (b). 

Next,  although,  by  stat  6  H.  8.  c.  6.,  the  Judg 
this  Court,  and  therefore,  since  stat.  1  &  2  Fict  < 
s.  I.,  the  Judges  of  the  Exchequer  and  Common 
also,  have  power  to  send  back  indictments  for  fe 
that  power  can  be  exercised  only  by  the  full  Court, 
not  by  a  single  Judge  at  Chambers.  Stat.  6  H.  8. 
gives  the  power  expressly  to  **  the  justices  of  the  K 
Bench  ;"  and,  where  a  statute  expressly  directs  pro 
ings  to  be  taken  by  the  full  Court,  a  single  Judge  a 
interfere ;  Morgan  v.  Lute  (c),  Shaw  v.  Robert 
Jones  v.  Fitzaddams  (e),  Geach  v.  Coppin  (^),  JSx 
Owen  {h)y  Lander  v.  Gordon  (i).  [Erie  J.  I  c 
whether  stat.  6  H.  8.  c.  6.  is  express  upon  that  j 
Lord  Campbell  C.  J.  Could  not  we  now  make 
order  of  the  Lord  Chief  Baron  a  rule  of  this  C< 
In  that  case,  it  would  be  taken  as  granted  by  the 
Court.]  It  would  be  in  the  shape  of  a  rule  Nisi 
\_Coleridffe  J .     The  officers  of  the  Court  inform  us 


(a)  1  Burr,  485. 
(c)  1  ChiUy'M  Hep.  381. 
(e)  2  Dowl  P.  a  111. 
(A)  1  DowL  P,C.  511. 


(6)  4  Burr,  2456.  245 
(d)  2  Dowl.  P.  a  25. 
(p)  3  Dowl.  P.  C.  74. 
(i)   7  Af.  .V  '^'.  218. 
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it  is  now  the  common  practice  for  a  single  Judge  of  this   Queen's  Bench. 

Court  to  grant  an  order  for  a  procedendo,  in  vacation.  , ' 

£rk  J.     I  have  often  done  so.l  '^^^  ^"^^^ 

J  V. 

Lastly,  the  writ  ought,  at  all  events,  to  have  been  Scaife. 
granted  on  a  summons  to  the  other  side  to  shew  cause ; 
or  after  service  of  a  rule  Nisi,  if  the  prosecutor  had 
applied  to  the  full  Court  [Lord  Campbell  C.  J. 
That  objection  should  havebeen  made  earlier.  JErk  J. 
1  recollect,  in  one  instance,  ordering  a  procedendo  to 
issue  immediately  upon  the  application.  Lord  Camp- 
bell  C.  J.  It  is  in  our  discretion  to  grant  it  at  once, 
if  justice  make  it  expedient]  The  application  here 
is  not  too  late;  the  other  side  has  been  taken  by 
surprise  (a). 

Lord  Campbell  C.  J.  I  am  of  opinion  that  no 
ground  for  this  application  has  been  established.  The 
ground  principally  suggested  is,  that  a  single  Judge  at 
Chambers  has  no  power  to  make  an  order  for  a  writ 
of  procedendo.  But  I  have  no  doubt  that  a  single 
Judge  of  this  Court  has  power  to  make  such  an  order, 
in  either  term  time  or  vacation  ;  and  it  is  admitted  that, 
under  stat  1  &  2  Vict.  c.  45.  s.  1.,  a  Judge  of  either  of 
the  other  two  superior  common  law  Courts  has,  in 
general,  the  same  powers  as  a  Judge  of  this  Court  Stat 
6  H.  8.  c.  6.  does  not  require  thcf  application  to  be  made 
to  the  full  Court,  or  in  term  time ;  and,  where  there 
is  no  such  requirement,  a  single  Judge  may  always  act 
for  the  whole  Court,  subject  to  his  orders  being  con- 
firmed or  set  aside  by  the  Court  in  banc.  There  can 
be  no  doubt  that  we  have  authority  to  make  an  order 
of  this  kind,  by  a  single  Judge,  a  rule  of  Court  The 
(a)  There  were  affidavits  as  to  this. 


^ 
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provision^  in  stat.  6  H.  8.  c.  6.,  rendering  it  necessary  «««•'»  Boich, 

that  the  application  for  such  writ  should  be  made  to '- — 

the  full  Court ;  the  statute  seems  to  make  the  matter  *  ^^ebn 

one  of  ordinary  jurisdiction.     I  think,  therefore,  that  ^^'^** 
the  order  here  was  rightly  made. 

Cromfton  J.  concurred. 

Rule  refused. 


BosTOCK  against  The  North  Staffobdshire     Friday, 

June  1  Ith. 

Railway  Company. 

/^N  the  trial  of  this  cause,  at  the  Chester  Summer  Where  the 

assizes,   1851,   the  jury  were   discharged  without  i  cause  dis-^ 

pving  a  verdict     The  cause  was  tried  again  at  the  JurylccauM 

Spring  assizes,  1852,  and  a  verdict  found  for  the  plaintiff.  J^*^^^* 

The  Master,  in  taxing  costs,  allowed  the  plaintiff  his  J^*J'^/^^ 

costs  of  the  first  trial,  including  costs  of  a  special  jury,  trial  b  bad,  the 

party  who  then 

BfwmoeU  on  this  day  obtained  a  rule  nisi  for  a  review  succeeds  is  not 

.  entitled  to  costs 

of  the  taxation.  of  the  first  triaL 

rwn  •  1  /•»!••  rm  And  it  makes 

The  motion  was  made  on  affidavit  stating :  That,  on  no  difference 
the  first  trial,  before  Wightman  J.,  the  jury  retired  to  bothsid^u^ 
consider  of  their  verdict,  and,  after  remaining  some  time  ^nted  to'the 
in  consultation,  returned  into  Court  and  informed  the  jury  being  dis- 

'  charffed,  when 

learned  Judge  that  they  could  not  agree  upon  a  verdict;  J^*  Ju4ge,but 

some  of  them  adding  that  there  was  not  the  slightest  would  have 

detained  them 
probability  of  an  agreement:  That  the  Judge  thereupon  longer. 

suggested  that  it  would  be  useless  to  detain  the  jury 

any  longer ;  and  that  they  were  accordingly  discharged. 

And  **  that  such  discharge  of  the  jury  was  agreed  to  on 
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Judge  accordingly  discharged  the  jury,  expressly  telling  Queen*M  Beneh. 
them  at  the  same  time  that  the  counsel  on  both  sides  . L_ 


had  consented  to  their  being  discharged  without  giving 
any  verdict :  That  on  the  application  of  plaintiff's 
counsel,  by  consent  of  defendants*  counsel,  the  learned 
Judge  then  agreed  to  certify  that  this  action  was  a 
proper  one  to  be  tried  by  a  special  jury ;  which  certifi- 
cate was  accordingly  indorsed  on  the  Nisi  prius  record. 
The  deponent  further  stated  "  that,  as  he  verily  believes 
and  infers  from  the  remarks  of  the  said  learned  Judge, 
he  the  said  Judge  would  not  have  discharged  the  said 
jury  without  giving  a  verdict  until  they  had  been  locked 
up  for  a  much  longer  period,  unless  the  parties  to  the 
action  had  consented  to  their  being  so  discharged." 
The  deponent  also  denied  having  heard  any  suggestion 
from  the  Judge  that  it  would  be  useless  to  detain  the 
jury,  or  to  that  effect,  until  both  parties  had  expressed 
a  desire  that  they  should  be  discharged;  he  expressed 
his  belief  that,  until  then,  no  such  suggestion  was  made 
by  the  Judge ;  and  he  added  that,  on  the  contrary,  the 
learned  Judge,  after  a  short  conversation,  spoke  about 
sending  the  jury  back  to  consider  their  verdict  further ; 
when  the  counsel  for  the  defendants,  as  before  stated, 
expressed  his  anxiety  that  the  jury  should  be  discharged, 
and  the  Judge  answered  that  he  did  not  at  present 
propose  to  discharge  them. 


BOSTOCK 
V. 

North 
Staffobd- 

BHIRE 

Railway 
Company. 


Wehby^  on  June  12th,  shewed  cause.  The  plain- 
tiff ought  to  have  his  costs  of  the  first  trial.  It  has 
been  decided,  in  Seely  v.  Powers  (a)  and  Brown  v. 
Clarke  (J),  that,  where  the  Judge,  of  his  own  authority, 
discharges   the  jury,  neither  party  is  entitled  to  costs. 

(a)  3  Dowl.  P.  C,  37i.  (6)  12  Af.  ^  If.  25. 
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Though  they  waive  this,  the  discbarge  is  still  the  act  of  Quien'»  Beneh, 
the  Judge. 


1852. 


Erle  J.  It  would  be  very  pernicious  to  hold  that, 
where  the  jury  clearly  will  not  agree,  an  acquiescence  by 
counsel  in  their  being  discharged  should  affect  the  costs. 
If  the  matter  were  res  integra,  I  do  not  see  why,  on 
principle,  the  party  ultimately  succeeding  should  not 
have  costs  where  the  Judge  discharges  the  jury.  But 
the  Courts  have  held  otherwise. 


BOSTOCK 

▼. 

North 

Stafford- 

8HIRR 

Railway 
Companj. 


Crompton  J.  concurred. 


Rule  absolute. 


The  Queen  against  Leooatt. 

JLTACAULAYf  in  last  Easter  Term,  obtained  a  rule 
calling  on  Horatio  Bethune  Leggatt  to  shew  cause 
why  a  writ  of  habeas  corpus  should  not  issue,  command- 
ing him  to  have  the  body  of  Anne  Maria  Sandilands^ 
wife  of  Alfred  John  SandilandSf  before  this  Court.  It 
appeared  by  the  affidavits  in  support  of  the  rule  that 
Mrs.  Sandilands,  who  was  not  on  good  terms  with  her 
husband,  was  staying,  by  her  own  choice,  with  her  son, 
Mr.  Leggatt;  and  that  no  coercion  had  been  exercised 
towards  her  by  him.  The  application  for  the  writ  was 
made  by  the  husband. 


Fridaift 
Jimelltb. 


Wbera  a  wife 
ifl,  by  her  own 
dedre,  Ihing 
apart  from  her 
husband,  and 
is  under  no 
reitraint,  the 
Court  will  not 
grant  ahabeai 
corpus  on  the 
application  of 
the  husband, 
for  the  purpose 
of  restoring 
her  to  his 
custody. 


Sir   F.    Thesiger   (with    whom   was  Needham)  now 
shewed  cause.     There  is  no  case  in  which  an  application 
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that  she  cannot  be  considered  to  have  a  will  apart  from  Queen'M  Bench. 

1862 
that  of  her  husband,  any  more  than  a  child  of  tender  !__ 

years  can  have  a  will  apart  from  that  of  its  parent  That    '^^®  ^^^^'^ 

point  did  not  arise  in  In  re  Cochrane  (a).     In  Rex  v.      Leggatt. 

Mead(b)  the  Court,  no  doubt,  held  that  the  wife,  on 

being  brought  up  by  habeas  corpus,  had  a  right  to  go 

where  she  chose,  and  could  not  be  compelled  to  return 

to  her  husband,  at  whose  instance  the  writ  was  issued. 

But  that  decision  proceeded  on   the  ground   that  the 

husband    had    made   a   complete    renunciation  of  his 

marital  rights.     The  affidavit  of  the  wife  here,  which 

states  that  she  has  no  wish  to  return  to  her  husband, 

may  possibly  have  been  made  under  coercion.     [Lord 

Campbell  C.  J.     I  do  not  see  how  this  Court  can  grant 

a  habeas  corpus,  where  the  very  affidavits  upon  which  the 

application  is  founded  shew  that  the  wife  is  under  no 

restraint]     If  the  husband  has  a  right,  as  was  decided 

in  In  re  Cochrane  (a),  to  exercise  a  certain  amount  of 

coercion  over  his  wife  while  she  is  residing  with  him,  in 

order  to  make  her  return  to  her  conjugal  duties,  it  is 

clear  that  he   is  entitled  to  exercise  some  amount  of 

coercion  to  make  her  return  to  his  roof. 

Lord  Campbell  C.  J.  The  Court  granted  this  rule 
with  great  reluctance,  and  only  because  we  were 
strongly  pressed,  at  the  time,  with  a  case  which  appeared 
to  be  an  authority  for  our  so  doing.  We  have  always  felt 
great  tenderness  in  dealing  with  writs  of  habeas  corpus ; 
but,  upon  consideration,  T  think  we  ought  not  to  have 
granted  this  rule.  The  object  of  a  habeas  corpus 
is  to  restore  to  liberty  a  person  who  has  been  unjustly 

(a)  8  Dowl.  630.  (6)  1  Burr,  542. 


XV.  VICTORIA.  785 


Qneen^i  Bench. 
1852. 


Barn£S  against  Marshall.  Friday, 

J^OVlLLy   in    last  Easter  Term,   obtained   a   rule  Plaintiff,  a 

-^-^  11.  1  1   .     ./»  1  r_  carrier  and 

calling  on   the   plaintiff  to   shew   cause   why   a  wharfinger  at 

prohibition  should  not  issue  to  the  judge  of  the  county  agrecdTn 

court  held    at  Swindon,   in   Wdtshirey  to  stay  further  ^^^H^^^ 

proceedings  in  the  action  in  that  Court  between  the  *i^"*^*'lo 

plaintiff  and  the  defendant  c»rry  his  tim. 

ber  by  barge 

It  appeared  from  the  affidavits  that  the  plaintiff  was  a  to  London,  at 

16«.  per  ton« 

carrier  and  wharfinger  at  Smndon,  and  that  the  defendant  including  all 

lived  in  Surrey.    The  action  was  brought  for  the  loading  wha^e.    It 

at  Swindon,  and  the  carriage  from  Swindon,  by  canal,  to  J^'haul^^ST'^^ 

Woolwich  and  London,  of  certain  timber  of  the  defendant,  {JJ^^i^^^" 

under  the  following  written  agreement :  ^^?^  \^^f . 

"  Swindon,  May  12th,  1850.  p.^^"^^' 

Memorandum.     I  hereby  asree  to  banre  Mr.  George  '^^^  ^^r 

•^  ^^  ®  •^      the  purpose 

MarshalTs  oak  timber  from  Swindon  Wharf  to  London,  when  defend. 

ant's  horses 
to  any  wharf  in  the  river,  at  16«.  per  ton  of  40  feet,  were  absent. 
.,,,,_  ,       -  Plaintiff  sued 

String  measure,  to  include  all  charges  except  wharfage,  in  the  Swin- 
or  to  Bristol  at  9^.  per  ton  of  40  feet  string.  court^for  the 

Joseph  Bame,r      "^^tX 
In  order  to  crane  the  timber  into  the  barge,  it  was  cfudiE^^a'"" 
necessary  to  haul  it  to  the  wharf  from  a  field  on  the  ^™*Jfor 
other  side  of  the  canaL     When  the  defendant  s  horses  ***p}^°§'  ^^ 
were  not  on  the  spot,  the  plaintiff  provided  horses  for  "°*^?°  ^?^  * 

hauling   the   timber;  and   two  items   in   his  demand,  that  the  haul- 

ing  and  the  car* 
riage  formed 

one  cause  of  action ;   that  such  cause  of  action  was  not  complete  until  the  timber  was 

dcliyered  in  London ;  and  that  therefore  the  judge  of  the  county  court  had  not  jurisdiction 

under  stat.  9  &  10  Viet.  c.  95.  «.  60. 

VOL.    XVIII.    N.    S.  3   O 
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tian  Railway  Company  (a)  Parke  B.  said  that  the  carrier  Queen'A  Bench. 

was  "  bound  to  receive  the  goods  oti  the  money  being 1_ 

paid  or  tendered,  and  the  bailor  to  pay  the  reasonable       Babneb 

amount  demanded,  on  the  carrier  taking  charge  of  the    Marshall. 

goods."     [Lord    Campbell  C.  J.    The  bailor  becomes 

bound  to  pay,   but  bound  to  pay  on  delivery  only.] 

The  cause  of  action  arises  when  the  contract  is  made ; 

Harwood  v.  Lester  (i).     At  all  events  the  plaintiflF  here 

was  entitled  to  be  paid  on  the  spot  for  the  hauling  of 

the  timber.     That  was  not  a  part  of  his  contract  as  a 

carrier.     [Lord  Campbell  C.  J.     Could  he  recover  for 

the  hauling,  if  he  had  not  completed  his  .contract  to 

carry?]    He  could ;  and  this  is  clearly  a  "  material  point" 

in  which  cause  of  action  arises  within  the  jurisdiction  of 

the  county  court,  according  to  sect  128  of  stat.  9  &  10 

Vict.  c.  95. 

Bovill^  contra.  Sect.  128  gives  the  superior  Courts 
concurrent  jurisdiction  "  where  the  cause  of  action  did 
not  arise  wholly  or  in  some  material  point  within  the 
jurisdiction*'  of  the  county  court  But  sect  60, 
which  is  the  clause  expressly  declaring  in  what  cases 
a  summons  may  issue  from  the  county  court,  provides 
that  it  may  issue  as  there  stated,  when  ^Uhe  cause 
of  action  **  arose  within  the  jujisdiction.  That  means 
the  whole  cause  of  action.  In  Buckley  v.  Hann{c) 
it  was  held  that  "  the  cause  of  action,"  in  sect  40  of 
the  London  Small  Debts  Act  (10  &  II  Vict.  c.  Ixxi., 
local  and  personal,  public),  meant  the  whole  cause  of 
action.  The  same  construction  was  given  to  sect  60  of 
Stat  9  &  10  Vict.  c.  95.  in  Wilde  v.  Sheridan  (d).  In  the 
case  In  re  Aykroyd{e)  it  was  held  that  sect  63  of  the  last 

(n)  8  Af.  ^  IP.  .378.  (6)  Z  B.  ^  P  617.  (c)  6  Exeh,  43. 

(c^)  21  X.  /.,  N.  S„  Q.  B.  {Bail  Qmrt)  260.  (•)  1  Exeh,  479. 

3g2 
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To  support  an  action  for  the  hauling  only,  the  agree-  Queen^M  Bench 
ment   must  have  contained  a  specific  contract  to  pay 
for  such  hauling,  apart  from  the  charge  for  carriage. 


Barnkb 

V. 

Marshall. 


Crompton  J.  As  regards  the  carriage  of  the  timber, 
it  is  clear  that  the  plaintiff  had  no  cause  of  action  till 
the  timber  was  delivered  at  London.  It  is  true  that 
a  carrier  is  not  bound  to  receive  goods  for  carriage 
until  he  is  paid  for  such  carriage;  but  he  cannot  sne 
for  the  carriage  until  it  is  completed.  As  to  the  charge 
for  hauling,  the  plaintiff  could  not  sue  for  it  in  the 
county  court  unless  there  were  a  separate  contract  to 
pay  for  it,  apart  from  the  contract  for  carriage.  Here 
there  is  no  such  contract;  and  therefore  the  hauling 
must  be  considered,  as,  indeed  the  whole  course  of 
dealings  shews  that  it  was  considered  by  the  parties, 
to  be  comprised  in  the  contract  for  carriage,  and  not  to 
form  a  distinct  "  cause  of  action  "  within  sect  60. 

Rule  absolute  (a). 

(a)  Se«  R€  WaUh,  \  E.^  B.  383,  and  Ae  F^dUr,  2  E.  ^  B.  573. 


PococK  against  Pickebing  and  others. 


Saturdayt 
June  12th. 


JOSEPH  Heathcote  Brooks^  James  Coghlan  zxxii  James  The  attestation 

Henry  Pickering^  to  secure  payment  of  an  annuity,  attorneywas  ^ 

as  follows  t 

'*  Signed,  sealed  and  delivered*'  &c.,  '*  in  the  presence  of  me,  H,  C"  (an  attorney),  "  who, 
at  the  request  and  in  the  presence  of  the  said  J.  H.  B.,  J.  C  and  J.  H.  P  *'  (the  executing 
parties),  **haTe  set  and  subscribed  my  name  as  the  attorney  on  their  behalf  attesting  the 
•zecution  hereof,  having  first  read  over  and  explained  to  them  and  each  of  them  the  nature 
and  contents  hereof.     H.  C** 

Held,  not  a  sufficient  compliance  with  stat.  1  &  2  Vict.  c.  1 10.  «.9. 

On  motion  to  set  aside  a  Judge's  order  made  at  Chambers  upon  reading  certain  affidavits, 
the  party  moving  omitted  to  brinff  before  this  Court  the  Affidavits  producea  at  Chambers ;  and 
the  rule  was  therefore  discharged  with  costs.  Held,  that  he  might  (after  payment  of  costs) 
rciMw  the  same  motion,  putting  in  the  affidavits. 
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the  affidavits  of  Jame$   Russell  and    of  James  Henry  Q«e«n*«  Bench. 
IHchering  and  another.     The  Lord  Chief  Baron,  when        ^^^^' 
making  the  order,  recommended  that  the  opinion  of      ^ocock 
this  Court  should  be  taken  as  to  its  propriety.  Pickering. 

In  the  ensuing  Easter  Term,  a  rule  Nisi  was 
obtained,  to  set  aside  the  Lord  Chief  Baron's  order. 
The  motion  was  made  on  an  aflSdavit  of  the  clerk  to 
the  plaintiff's  solicitors ;  but  the  affidavits  of  Russell  and 
IHckering^  used  at  Chambers,  were  not  brought  before 
the  Court. 

In  the  same  term  {May  6th)  BramweU  shewed 
cause,  and  contended  that,  without  the  affidavits  on 
which  the  Judge's  order  was  made,  the  motion  could 
not  be  entertained;  citing  Needham  v.  Bristoweia). 
The  Court  (Lord  Campbell  C.  J.,  fFtgfUmany  Erie  and 
Crompton  Js.)  discharged  the  rule  with  costs  on  this 
objection. 

B.  C,  Robinson,  on  the  following  day,  moved  again  to 
rescind  the  Lord  Chief  Baron's  order,  on  an  affidavit  by  the 
clerk  to  the  plaintiff's  solicitors,  verifying  copies  (which 
were  annexed)  of  the  affidavits  at  Chambers,  but  stating 
that  the  affidavits  were  not  used  there,  the  Lord  Chief 
Baron  deeming  it  unnecessary  to  have  them  read,  as  the 
question  before  him  turned  wholly  upon  the  form  of  the 
attestation.  One  of  the  affidavits  contained  some 
statements  as  to  the  part  taken  by  Pickering  in  the 
transaction  relative  to  the  warrant  of  attorney;  but 
neither  of  them  stated  anything  as  to  the  attestation. 
Robinson  cited  Regina  v.  East  Lancashire  Railway 
Company  (&).  The  Court  granted  a  rule  Nisi,  provided 
that  the  costs  of  the  previous  application  were  paid. 

(a)  4  Afaii.  4"  O.  262.  (6)  9  Q.  B.  980. 
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defendant's  attomeY»   named    by   him,   and   attending   QM€€m*$  Btneh, 

1852 
at  his  request,"  was  held   not  to  satisfy   the   second  ' 

requisition.  The  authorities  upon  the  subject  were  Pocock 
reviewed  in  Lewis  v.  Lord  Kensington  (a),  and  the  general  Pickering. 
rule  of  strictness  not  questioned,  though  an  attestation 
was  there  held  suflScient  which  did  not  in  terms  comply 
with  the  statute:  there  was,  however,  substantially  a 
clear  fulfilment  of  the  directions.  So  in  Holt  v.  Ker- 
shaw (b)  an  attestation  was  held  suflScient  in  which  the 
party  did  not  literally  declare  himself  to  be,  or  to  sub- 
scribe as,  attorney  for  the  person  executing;  but  the 
material  allegations  were  in  substance  distinctly  made. 
[Erie  J.  I  should  have  thought  that,  if  the  whole  skill 
of  Westminster  Hall  had  been  united  to  frame  a  perfect 
attestation,  it  would  have  been  like  that  in  Lewis  v.  Lord 
Kensington  (a).  Yet  it  passed  with  great  diflSculty.] 
The  attestation  here  is  much  farther  from  the  terms  of 
the  statute.  In  Hibbert  v.  Barton  (c)  the  cognovit  pur- 
ported to  be  "  witnessed  by  me,  W,  P.,  as  the  attorney 
of  the  said  W.  Barton^  attending  at  the  execution  hereof 
at  his  request,  and  expressly  named  by  him ;"  and  this 
was  held  not  sufficient  [Erie  J.  I  was  counsel  in 
that  case,  and  never  could  understand  the  reason  of  the 
decision  to  this  hour.]  Consistently  with  the  attestation, 
the  attorney  might  not  have  acted  for  the  party  exe- 
cuting until  the  very  moment  of  execution.  He  might  not 
have  read  over  or  explained  the  document,  or  had  the 
opportunity  of  doing  so,  as  attorney  for  that  party. 
[Erie  J.  Parke  B.  says  there  :  "  I  agree  that  no  precise 
form  of  words  is  rendered  necessary  for  this  purpose 
by  the  Act;  but  still  those  whicliu  are   used  must  be 

(a)  2  Com,  B.  463.  (6)  5  Dowl.  ^  L.  419. 

(c)    10  M.  A-  fr.  678. 
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ence  from  the  words  used  that  the  requisitions  of  the  QMeen*«  Bench. 

1852 
statute  have  been  complied  with.]     As  to  declaring  that  !___ 

the  party  who  attests  is  attorney  for  the  party  executing,  Pocock 
that  is  done  by  the  subscription  ;  the  words  of  sect.  9  ^ckebino. 
being  ^^  shall  subscribe  his  name  as  a  witness/*  *^and 
tliereby  declare  himself  to  be  attorney"  &c.  [^Coleridge  J. 
Can  that  be  by  the  mere  subscription?  Lord  Campbell 
C.  J.  It  is  impossible.]  Parke  B.,  in  EVdngton  v.  Hoh 
land{a\  was  inclined  to  think  that  the  declaring  might 
be  by  simply  subscribing.  [Erie  J.  That  was  before 
Hibbert  v.  Barton(b).'\  Lewis  v.  Lord  Kensington  (c)  and 
other  cases  shew  that^  to  fulfil  the  requisitions  of  sect  9, 
^  specific  form  of  words  is  not  necessary :  it  is  enough 
if  all  the  expressions  used  lead  to  the  conclusion  that 
the  subscribing  party  attends  as  attorney  for  the  party 
executing,  and  subscribes  as  such.  The  words  here  are 
equivalent  to  those  in  Gay  v.  Hall  {(f).  The  attestation 
plainly  intimates  that,  when  the  warrant  of  attorney  was 
executed,  Clarke  was  present  throughout.  [Lord  Camp^ 
bell  C.  J.  He  ought  to  have  been  so  present  in  the 
character  of  attorney  for  Pickering.']  It  is  not  consistent 
with  the  words  that  an  attorney  for  Pickering  should 
have  been  present  at  first,  but  should  have  walked  out, 
and  then  another  attorney,  Clarke,  should  have  come  in 
and  attested.  Clarke  states  that  he  read  over  and  ex- 
plained the  document  [Lord  Campbell  C.  J.  That 
may  have  been  otherwise  than  as  attorney  for  Pickering.l 
The  same  might  be  said  if  he  had  actually  declared  that 
he  subscribed  as  Pickering's  attorney.  He  states  here 
that,  at  the  request  &c.  of  Brooks,  Coghlan  and  Pickering, 

(a)  9  M,^  W,  659.  (6)  10  M.  §•  IT.  678. 

(e)  2  Com,  B.  463.  (<f)  5  Dowl  ^  L.  422. 
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It  is  painful   to  consider  such  subtleties;  but  we  are  Queen^g Bench. 
bound  to  give  effect  to  them  if  we  would  follow  former  * 

decisions  upon  this  enactment  of  the  Legislature  for  the       Pocock 

protection  of  debtors.  Pickbrino. 

Coleridge  J.  The  question  in  this  case  is,  whether  Coieridgt  j. 
the  provisions  of  stat.  1  &  2  Vict  c.  110.  s.  9.  are  satis- 
fied by  an  attestation  to  the  execution  of  a  warrant  of 
attorney  by  three  persons  named  therein,  which  is  in  the 
following  words.  (His  Lordship  here  read  the  attesta- 
tion, for  which  see  p.  790,  ante.) 

The  section  enacts  that  *^  no  warrant  of  attorney  to 
confess  judgment  in  any  personal  action,  or  cognovit 
actionem,  given  by  any  person,  shall  be  of  any  force 
unless  there  shall  be  present  some  attorney  of  one  of  the 
superior  Courts  on  behalf  of  such  person,  expressly 
named  by  him  and  attending  at  his  request,  to  inform 
him  of  the  nature  and  effect  of  such  warrant  or  cognovit, 
before  the  same  is  executed ;  which  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution 
thereof,  and  thereby  declare  himself  to  be  attorney  for 
the  person  executing  the  same,  and  state  that  he  sub- 
scribes as  such  attorney," 

In  construing  an  Act  of  parliament,  our  first  business, 
I  conceive,  is  to  examine  the  words  themselves  which 
are  used ;  and,  if  in  these  there  be  no  ambiguity,  it  is 
seldom  desirable  to  go  further ;  and,  although  from  the 
common  uncertainty  of  language  we  may  very  frequently 
be  driven  to  ascertain  the  intention  by  a  consideration 
of  the  preamble  where  it  recites  the  object,  or  of  the 
previous  common  law  where  the  statute  clearly  alters  or 
supersedes  it,  in  order  to  settle  the  meaning  of  the 
enactment  itself,  yet  the  object  still  is  only  to  ascertain 
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failed  Id  any  one  of  the  requisites  in  fact  which  the  Queem*$  Bench, 
former  part  requires,  it  will  be  in  vain  to  rely  on  an 


attestation  faultless  on  the  face  of  it:  if  the  attestation  be       ^^<^^ 
deficient,  or  informal  in  any  particulars  on  its  face,  that    Pickering. 
cannot  be  cured  by  its  stating,  or  its  being  proved,  that     Coitridgt  J. 
in  fact  he  fulfilled  all  the  requirements  of  the  former 
part. 

In  the  attestation  in  question,  ff.  C.  Clarke  has 
subscribed  his  name  as  a  witness:  he  has  stated  that 
he  has  so  done  as  the  attorney  of  the  parties  exe- 
cuting: but  he  has  not  beyond  this  and  in  express 
terms  declared  himself  to  be  their  attorney. 

There  is  not,  then,  a  literal  compliance  with  the 
statute.  Is  there,  then,  a  virtual  one?  It  appears  to 
me  not :  and  I  wish  to  observe  that  this  is  not  the  same 
question  as  whether  the  attestation  shews  that  the  parties 
have  bad  substantially  all  the  protection  and  information 
which  they  could  reasonably  desire,  or  the  statute 
intended.  The  protection  and  information  which  they 
could  reasonably  require,  and  which  the  statute  intends, 
must  be  given  before  execution,  and  before  attestation ; 
and  we  are  now  upon  a  question  as  to  the  suflBciency  of 
the  attestation ;  it  is  not  enough  that  Mr.  Clarke  should 
have  been  de  facto  such  an  attorney,  so  named,  so 
requested,  and  so  discharging  his  duty,  as  the  section 
requires,  before  execution:  he  must,  beyond  this,  declare 
in  his  attestation  on  the  face  of  it  that  he  is  the  attorney 
of  the  parties. 

Now  there  can  be  only  two  ways  in  which  this  attesta- 
tion can  be  said  to  shew  a  virtual  compliance  with  this 
requirement:  the  first,  that  to  state  that  be  subscribed 
his  name  as  the  attorney  is  the  same  as  to  declare 
himself  to  be  the  attorney.     But,  if  that  be  so,  I  remark 
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nature"   of  the    instrument   and    its   contents   before  Qtun't Bmch. 

execution    and    attestation,    and    had    "set   and   sub- '__ 

scribed"  his  "name   as  the  attorney   on    their   behalf      Pocock 
attesting  the  execution"  thereof,  he  yet  would  not  have    Pjckebino. 
been  their  attorney,  nor  could  he  truly  have  declared    coitridgt  J. 
himself  to  have  been  so.     In  other  words,  the  present 
attestation  may  be  true  in  every  particular,  and  yet  the 
requisites  of  the  statute  not  complied  with. 

But,  lastly,  it  is  obvious  on  reading  the  statute  that 
the  precisely  worded  provisions  as  to  the  attestation  are 
intended  as  an  additional  security,  certainly  to  the 
debtor,  probably  to  both  parties,  beyond  what  is  afforded 
by  those  which  guard  the  execution.  Whether  such 
additional  security  is  thereby  gained,  or  whether  it  was 
on  the  whole  wise  to  seek  for  it,  is  immaterial  to  us, 
whose  only  business  it  is  to  see  that  the  provisions,  such 
as  they  are,  are  complied  with. 

I  conclude,  then,  that  this  attestation  neither  literally 
nor  in  substance  satisfies  the  requisites  of  the  statute; 
and  I  feel  neither  regret  nor  satisfaction  in  arriving  at 
any  such  conclusion  in  this,  or  in  any  similar  case.  In 
deciding  them  we  ought  not  to  have  our  minds  distracted 
by  looking  to  the  right  or  \eh  at  the  particular  circum- 
stances, which  we  very  often  know  but  imperfectly  after 
all,  and  which,  if  we  knew  them  ever  so  well,  could 
form  no  safe  rule  for  the  interpretation  of  the  statute, 
which  ought  to  be  general.  If  there  are  careless  lenders 
and  fraudulent  borrowers  on  the  one  hand,  there  may  be 
usurious  or  over-reaching  lenders  and  oppressed  or  over- 
reached borrowers  on  the  other :  but  in  either  case  the 
rule  must  be  the  same,  which  the  statute  lays  down,  if  a 
(>ourt  of  law  is  to  apply  it  with  certainty :  and,  unless 
applied  with  certainty,  it  becomes  no  rule  at  all.     The 

VOL.   XVHL    N.   a  3    H 


POCOCK 

Pickering. 
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attorney;  and,  according  to  my  understanding  of  the  Qveen*a  Bench, 
words,  it  declares  that  he  who  now  as  the  attorney  of 
the  party  attests  the  execution  had,  before  such  execu- 
tion, as  the  attorney  of  the  party,  read  over  and  ex- 
plained to  him  the  nature  of  the  instniment.  Assuming  Erie  J. 
that  the  statute  is  to  be  construed  strictly  and  a  literal 
compliance  exacted,  according  to  the  judgment  in 
Hibbert  v.  Barton  (a),  this  is  sufficient 

According  to  that  case  the  memorandum  must  allege 
that  the  attorney  subscribing  had  acted  as  attorney  to 
inform  the  party  of  the  nature  of  the  instrument;  it 
assumes  that  an  attorney  may  subscribe  as  attorney  in 
the  subscription  without  having  been  the  attorney  to 
inform  of  the  nature  of  the  instrument:  it  was  an 
extreme  construction,  adopted  with  doubt  by  Baron 
Parke,  and  with  such  repugnance  on  the  part  of  I^ord 
Abinger  that  he  assigned  as  his  reason  the  then  existing 
feeling  in  favour  of  defendants  and  prisoners :  and  no 
one  perceived  more  clearly  than  himself  the  mischief 
which  must  result  from  this  feeling  if  it  were  carried  to 
the  extent  of  generally  construing  instruments  so  as  to 
defeat  the  intention  of  the  parties. 

There  is  no  dispute  that  this  attestation,  in  respect  of 
the  witness  subscribing  his  name  and  stating  that  he 
subscribes  as  the  attorney,  is  correct  But  the  question 
has  been  whether  the  witness  declared  by  the  attestation, 
according  to  Lord  Alnngerj  that  he  had  been  attorney 
in  the  actual  transaction,  and  knew  what  the  document 
was  about;  according  to  Baron  Parke,  **that  the  attest- 
ing attorney  was  present  for  the  purpose  of  advising  the 
defendant  as  to  the  nature  and  effect  of  the  instrument, 

(a)  10  M.  ^  W,  678. 
3  H  2 
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valid  form  points  out  the  invalidity  of  the  form  objected   Queen*a  Bemeh. 
to.  ^^^2- 

If  the  words  of  the  enactment  are  strictly  followed,  Pocock 
the  attestation  would  be  void  according  to  Hibbert  v.  ricKERiKc. 
Barton  (a).  In  the  words  of  the  statute,  the  attestation  ^^  j 
would  be  ^^I  subscribe  my  name  as  a  witness  to  the 
execution"  &c.  "and  I  hereby  declare  myself  to  be 
attorney  for  the  party  executing  the  same,  and  state 
that  I  subscribe  as  such  attorney:"  and  it  would  be 
consistent  with  this  that  the  subscribing  witness  became 
attorney  at  the  time  of  subscribing  without  having  been 
attorney  before;  and  according  to  that  decision  it  is 
necessary  to  add  that  he  who  subscribes  and  declares 
himself  to  be  the  attorney  had  first  informed  the  party 
of  the  nature  of  the  instrument  that  is  read  over,  and 
explained  it  to  him,  which  is  done  here:  and,  as  the 
subscribing  must  be  not  merely  by  the  same  man  but 
by  the  same  attorney  who  gave  the  information,  I  can- 
not suggest  a  more  precise  expression  than  that  "I 
subscribe  as  the  attorney  attending  on  behalf  of  the 
party,  attesting  his  execution,  having  first  explained 
the  instrument  to  him." 

I  regret  that  I  di£Per  fi*om  my  Brethren,  because  this 
case  will  be  added  to  the  number  of  those  where  the 
creditor  instead  of  receiving  from  is  adjudged  to  pay  to 
his  debtor,  and  where  the  law  increases,  instead  of 
redressing,  the  loss  from  wrong. 

Rule  discharged,  without  costs  (6). 

(a)  10  M.  ^  W.  678. 

(6)  See  Hatfifrd  t.  Cameron*8  Codlbrook  Steam  Coal  and  Swantea  and 
Laugkor  JUalwap  Company,  16  Q.  B.  442 ;  and  Edmarda  t.  Camtron*» 
Coalbrook^.  Railway  Company,  6  Exeh.  269. 
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sect.  2  is  express,  that  "all  writs  of  execution"  may  be   Queen^t  Bench. 

1852. 
tested  on  the  day  when  they  are  issued,  and  be   made ; — 

returnable  immediately  after  execution.     No  other  part     ^dson 

of  the  Act  restrains  the  construction.     A  general  en-w        ^* 

actment  may  be  restricted  by  a  paramount  intention 

apparent  in  the  rest  of  the  statute;    but  that  is  not 

issued,  signed,  and  sealed  by  the  signer  of  the  bills  of  MiddUux  in  tho 
King's  Bench,  whilst  such  wriu  into  all  other  counties  and  cities  have  been 
issued  and  signed  by  a  different  officer,  and  ha^e  been  sealed  by  the  sealer 
of  the  writs,  under  and  by  Tirtue  of  an  order  of  the  Judges  of  the  said 
Court :  And  whereas  it  is  expedient  that  all  writs  issued  into  the  county  of 
MukBesex  from  the  Court  of  King's  Bench  should  be  signed  and  sealed  by 
the  same  persons  and  in  like  manner  as  all  other  writs  issued  from  the  said 
Courts  into  other  counties  and  cities ;  Be  it  therefore  enacted,'*  "  That  so 
much  of  the  said  Act'*  "as  provides  that  the  writ  of  summons  therein 
mentioned  shall  be  issued  by  the  officer  of  the  said  Courts  respectively  by 
whom  process  serviceable  in  the  county  therein  mentioned  hath  been  here- 
tofore issued  from  such  Court,  shall  be  and  the  same  is  hereby  repealed ; 
and  that  from  and  after  the  passing  of  this  Act  all  writs  of  summons,  dis- 
tringas,  capias,  and  detuner,  issued  into  the  county  of  Middkttx  from  the 
Court  of  King's  Bench,  shall  be  signed,  sealed,  and  issued,  and  the  fees 
thereon  shall  be  taken  and  accounted  for,  by  the  same  person  or  persons 
and  in  like  manner  as  all  other  writs  of  summons,  distringas,  capias  or 
detainer  issued  from  the  said  Court  of  King's  Bench  under  and  by  virtue 
of  the  said  recited  Act;  any  law,  custom,  or  usage  to  the  contrary 
notwithstanding.'* 

Sect.  2.  '*  And  whereas  by  the  existing  law,  and  the  practice  of  the  said 
Courts  of  common  law,  actions  may  be  brought  and  issues  proceed  to  trial 
and  final  judgment,  in  vacation,  notwithstanding  the  cause  of  action  may 
have  arisen  subsequent  to  the  then  preceding  term,  and  Jury  process  of 
writs  of  execution  are  now  bylaw  tested  in  term  time  only;  ,bc  it  therefore 
enacted,  that  from  and  after  the  passing  of  this  Act  the  writ  of  venire 
facias  juratores  may  be  tested  on  the  day  on  which  the  same  shall  be 
issued,  and  be  made  returnable  forthwith,  and  that  the  writ  of  distringas 
juratores  or  habeas  corpora  juratorum  may  be  tested  in  term  or  vacation  on 
a  day  subsequent  to  the  teste  of  the  writ  venire  facias  juratores,  and  that 
all  writs  of  execution  may  be  tested  on  the  day  which  the  same  are  issued, 
and  be  made  returnable  immediately  after  execution  thereof:  Provided 
always,  that  when  any  trial  is  to  be  had  at  bar,  the  writ  of  Tenire  facias 
juratores  shall  be  made  returnable  as  heretofore." 
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ejectment,  a  (i.  fa.  should  be  returnable  immediately,  if  Qutem'i  Btmeh. 


1852. 


for  costs  only,  but  not  so  if  an  habere  facias  possessionem 

^ere  added.]  »-^- 


Petersdarff^  contra.  The  practice  as  to  issuing  writs 
of  habere  facias  possessionem  is  regulated  by  stat. 
U  G.  4  &  I  fV.  4.  c.  70.  8.  38.  Sect  2  of  stat. 
3  &  4  W.  4.  c.  67.  is  part  of  a  body  of  enactments 
as  to  process,  fulfilling,  among  other  objects,  that  of 
empowering  the  Judges  to  give  speedy  execution  in 
personal  actions.  That  it  does  not  apply  to  ejectments 
is  clear  from  the  introductory  recital  of  that  section, 
that,  by  the  existing  law  and  practice,  actions  may  be 
brought  and  tried  in  vacation  though  the  cause  of 
action  may  have  arisen  after  the  preceding  term.  That 
is  the  reason  of  the  enactment ;  and  it  applies  to  per- 
sonal actions,  but  not  to  ejectment,  which  could  not  have 
been  brought  in  vacation,  except  after  issuable  terms 
nnder  the  provisions  of  stat  11  6r.  4  &  1  ^  4.  c.  70. 
s.  36.  [Lord  Campbell  C.  J.  Still  the  enacting  part 
of  the  clause  might  extend  to  actions  of  ejectment 
Coleridge  J.  There  were,  when  the  clause  was  framed, 
some  actions  of  ejectment  which  might  be  brought  in 
vacation.]  The  Legislature  probably  contemplated  only 
those  which  ordinarily  might  be  so  brought  The  title 
of  stat.  3  &  4  ^'.  4.  c.  67.,  which  mentions  personal 
actions  only,  is  not  immaterial.  [Lord  Campbell  C.  J. 
Notice  is  taken  of  the  title  where  the  enactment  is 
doubtful.  I  remember  that  was  so  in  Dr.  Freehs 
case  (a).]  The  recital  of  sect.  1  must  be  looked  to  in 
construing  sect  ? ;   and  in  that   recital  it  is  evident 

(a)  Fr€9  V.  Burffoyne,  5  B,  ^  C.  400.  S,  C.  in  Dom.  Proc.,  2  BUgh, 
N.  S.  66. 


Rob. 
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"An  Act  to  amend  an  Act"  &c.  "for  the  uniformity  of  Queen*t  Bench. 


1852. 


process  in  personal  actions."     But  under  such  a  title 

there   may   well   be    a  clause  introduced   to  embrace       HoDaoN* 

process  in  ejectment     The  preamble  to  sect  2  contains         i^'^^ 

nothing   which  excludes  ejectment  from  the  enacting 

part.     And  convenience,  as  it  seems  to  me,   requires 

that  ejectment  as  well  as  other  forms  of  action  should  be 

included,  and  not  that,  in  the  same  action,  there  should 

be  process  of  execution  for  costs  returnable  immediately, 

and  an  habere  facias  possessionem  not  so  returnable. 

We  are  informed  that  in  recent  practice  it  has  been 

usual  to  make  the  fi.  fa.  for  costs  in  ejectment  returnable 

immediately;  and  the  habere  facias  possessionem  ought 

to  be  so  too. 

Coleridge  J.  If  the  enacting  clause  were  such  that 
inconveniencies  and  legal  inconsistencies  would  result 
from  giving  it  the  plain  construction,  limited  words  in 
the  preamble  might  be  looked  to  as  a  ground  for  con- 
struing the  enactment  differently.  But  the  mere  cir- 
cumstance that  general  words  are  preceded  by  a  limited 
preamble  is  not  of  itself  a  reason  for  giving  a  limited 
construction  to  those  words.  Sometimes  a  general 
preamble  is  followed  by  a  limited  enactment,  sometimes 
a  limited  preamble  by  a  general  enactment,  as  here. 
No  necessary  conclusion  results  in  either  case.  The 
argument  as  to  purchases  of  land  is  answered  by  the 
suggestion  of  my  brother  Erie,  that  the  purchaser  may 
look  for  the  judgment. 

Erle  J.  The  enactment  that  "all  writs  of  execution" 
may  be  made  returnable  immediately  seems  conclusive. 
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TRINITY   VACATION. 


IN   THE   EXCHEQUER   CHAMBER. 

Jim*  Uth. 

(Error  from  the  Queen's  Bench.) 

Tetley  against  Taylor. 

Reported,  I  K  if  B.  521.  532. 


BosTOCK  against  Sidebottom.  [Friday, 

April  dOih.] 

n^RESPASS   for   breaking   and   entering    plaintiff's  l.anda«  ptrtly 

close  at  Mottram  in  Longdendale^  Cheshire^  called  river,  were 

The  Em  Meadow^  and  cutting  down  the   sides  of  a  ggg  yem^^by 

indentiire,  in 
which  the 
lessor  granted  to  the  lessee  liberty  to  cut  a  goit  or  sluice  out  of  the  said  river,  at  a  proper 
and  convenient  distance  above  a  certain  weir,  in  the  most  convenient  line  through  certain 
closes  (named)  of  the  lessor,  into  a  close,  intended  for  a  mill  dam,  part  of  the  demised 
lands ;  and  from  time  to  time  and  at  any  time  to  turn  the  water  of  uie  river  through  the 
said  ^oit :  And  liberty,  from  time  to  time,  and  at  all  Xxmet  durinff  the  term,  to  view* 
examme,  carry  and  lay  down  material«i,  and  repair  and  amend  the  said  goit  or  sluice  (and 
other  works  specified),  when  so  made  as  aforesaid,  or  any  of  them,  when  and  as  often  as  need 
or  occasion  should  be,  making  reasonable  satisfaction  to  the  lessor,  his  heirs  and  assigns,  for 
all  damage  to  be  done  or  occasioned  thereby  to  the  grass  or  herbage  of  the  lessor,  &c.  : 
And  the  lessee  covenanted  that  he,  his  executors,  Ac.,  would  make  reasonable  satisfaction  to 
the  lessor,  his  heirs  and  assigns,  for  all  damages  to  be  occasioned  to  the  lands  of  the  lessor  by 
the  lessee,  his  executors,  &c  ,  in  exercise  of  any  of  the  liberties,  privileges  and  powers  bv  the 
indenture  granted,  except  for  the  term  of  two  years  next  ensuing  the  commencement  of  the 
rent,  during  which  time  no  trespass  or  damage  should  be  charged  or  paid  for. 

In  an  action  of  trespass  against  the  lessee  for  widening  a  goit  on  the  lessor's  soil  to  the 
extent  of  nine  additional  feet,  the  defendant  pleaded  that  tne  goit  was  made,  vis.  on  ice.  (a  day 
named),  in  due  exercise  of  the  liberty  above  mentioned,  but  that,  the  same  not  havinff  been  made 
of  a  sufficient  width,  and  completed  to  a  small  and  insufficient  width  only,  vis.  nine  feet,  so  that, 
witbont  widening  it  as  after  mentioned,  defendant  could  not  enjoy  the  demised  tenements  as 
he  was  entitled  by  the  indenture  to  do,  he,  on  &c.,  in  further  due  exercise  &c.,  cat  down  the 
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the  said  demised  piece  of  land  parcel  of  Higher  Croft  QueaCi  Bench. 

and  Lower  Croft)  of  the  watercourse  or  bed  of  a-  river  * 

called  the  Mersey :  And  also  full  and  free  liberty  &c.      Bostock 

to  make,  build,  erect  and  fix  a  weir  or  dam  in,  through    Sidebottom. 

and   across  the  said   river  anywhere   opposite  to  and 

adjoining  to  the  said  Em  Meadow^   but  not  so  as  to 

injure  a  certain   county  bridge  &c.,  or  to  hinder  the 

water  from  flowing  down  the  tail  goit  of  a  certain  mill 

situate  &c.,  belonging  to  one  John  Marsland,  on  the 

level   on  which  it  then  flowed :    **  Also  full  and  free 

liberty,  privilege,  power  or  authority  to  cut  a  goit  or 

sluice  out  of  the  said  river  at  a  proper  and  convenient 

distance  from  and  above  the  said  weir  in  the  said  most 

convenient   line    or  direction   through   the   said  close 

called  the  Em  Meadaio,  and  the  said  other  close  of  the 

said  J.  Bostock  deceased   called   The  Lime  Field,  into 

the  south  westerly  side  or  end  of  the  said  plot,  piece  or 

parcel  of  land,"  in  the  indenture  described  as  intended 

for  a  reservoir:  ^'and  also  to  make,  erect,  build  and  fix  a 

fender  or  shuttle  at  the  mouth  of  such  goit  or  sluice, 

and  also  to  make,  erect,  build  and  fix  a  bye  wash  or 

waste  gate  at  or  by  the  side  of  such  goit  or  sluice  in  any 

part  of  the  same    close  called  The  Em  Meadow,  and 

cut  a  drain  from  such  bye  wash  or  waste  gate  into  the 

said  river ;  and  from  time  to  time  and  at  any  time  to 

turn  and  divert  the  water  of  the  said  river  into  and 

through  the  said  fender  and  goit  or  sluice,  and  also 

into  and  through  the  said  bye  wash  or  waste  gate  and 

drain,  or  any  of  them :"  Also  full  and  free  liberty  &c. 

to  make  and  from   time  to  time  repair  a  drain  from 

a  certain  other  close  of  /.  B.  called  TTie  Bank  to  and 

into  the  said  piece  of  ground  parcel  of  Higher  Croft  and 

Lower  Croft,  and  to  turn  half  the  water  of  a  certain 


816  Q.   B.   [EASTER  TERM.] 

Volume  xrilL  Spring  rising  in  the  sdd  close  called  The  Bank  into  and 
^^^^'       throagh  the  said  drain  for  the  use  of  the  last  mentioned 
BO9T0CK      piece  of  land  &c :   "  And  fall  and  free  liberty"  &c, 
SiDEBOTTOM.  <' frooi  timc  to  time,  and  at  all  times  during  the  term 
by  the  said  indenture  granted,  to  view,  examine,  cany 
and  lay  down  materials,  and  repair  and  amend  the  suA 
weir  or  dam,  and  also  the  said  goit  or  sluice,  fender  or 
shuttle,  bye  wash  or  waste  gate  and  drains,  when  so 
made  as  aforesaid,  or  any  of  them,  when  and  as  oAeii 
as  need  or  occasion   should  be   and  require,  making 
reasonable  satisfaction  to  the  said  J.  B.  deceased,  and 
his  heirs  and  assigns,  for  all  damage  to  be  done  or  occa- 
sioned thereby  to  the  grass  or  herbage*'  of  the  said  J.  B^ 
his  heirs  or  assigns,  as  thereinafter  particularly  mentioned. 
Habendum  to   W.  and  G.  Sidebattom,  their  executorB, 
administrators  and  assigns,  for  a  term  not  yet  ended, 
viz.  999  years  from  the  date  of  the  indenture,  yielding 
&c.  the  yearly  rent  of  84/.,  payable  half-yearly;   the 
first  payment  on   12th  November,  1801.     And  fF.  and 
G.   Sidebottam,  the   lessees,  covenanted   to   Ji  B.,  his 
heirs  and  assigns,  that  they,  the  lessees,  their  execu- 
tors, administrators  and  assigns,  should  and  would  make 
reasonable  satisfaction  to  J.  B.,  his  heirs  and  assigns, 
for  all  damages  to  be  done  or  occasioned  to  the  lands 
of  J.  B.  at  or  near  Broadbottam  aforesaid  by  the  lessees, 
their  executors  &c.,  from  time  to  time,  in  exercise  of  all 
or  any  of  the  liberties,  privileges  and  powers  by  the  said 
indenture  granted,  ''save  and  except  for  the  term  of  two 
years  from  and  next  ensuing  the  commencement  of  the 
said  rent,  during  which  time  no  trespass   or  damage 
should  be  charged  or  paid  for."     And  also  that  fF.  Side- 
bottom  and  G.  Sidebottom,  their  executors,  administraton 
or  assigns,  should  and  would,  within  four  years  from  the 
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date  of  the  indenture,  at  their  own  proper  costs,  erect,  Queen*»  Bench. 

build,  &c.,  or  cause  and  procure  to  be  erected,  buih,  &c.,  __     *^  ' 

on  the  demised  piece  of  land  parcel  oi  Higher  Croft  and      Bostock 

Lower  Croft^  one  or  more  good  and  substantial  building   Sidebottom. 

or  buildings,  and  keep  the  same  in  tenantable  repair  so 

as  to  be  always  of  the  clear  yearly  rent  of  170i  at  the 

least;  and  that  such  building  or  buildings  should  always 

consist  of  good  brick  or  stone,  oak  or  fir  timber,  and 

covered   with   slate.      "  And   also  that  they,  the   said 

W,   S,  and  G.  5.,  their  executors,  administrators  and 

assigns,  should  and  would  arch  or  otherwise  cover  over 

the  said  goit  or  sluice  so  to  be  cut  and  made  through 

the  said  Em  Meadow  and  Lime  Field  as  aforesaid,  save 

and  except  for  the  distance  of  twelve  yards  in  length 

next  adjoining  the  said  intended  bye  wash   or   waste 

gate,  with  good  stone  or  brick,  and  afterwards  cover  the 

same  again  with  soil  so  as  to  make  the  same  into  good 

arable  or  mowing  land  or  ground,  and  should  and  would, 

from  time  to  time,  and  at  all  times  thereafter  during 

the  said  term  by  the  said  indenture  granted,  keep  and 

continue  the  said  goit  or  sluice  so  covered  with  soil 

in  a  good  and  workmanlike  manner."     As  by  the  said 

indenture  &c. 

The  plea  then  stated  that  the  lessees,  viz.  on  12th 
Julyy  1800,  entered  and  were  jointly  possessed  &c.,  and 
entitled  to  the  said  liberties,  privileges,  &c.,  for  the 
said  term ;  and  that,  they  being  so  possessed  &c.,  after- 
wards, and  during  the  said  term,  in  pursuance  of  the 
indenture,  and  within  the  time  thereby  required,  viz. 
on  &c.,  divers  buildings  were  erected  and  built  on  the 
land  parcel  of  Higher  and  Lower  Croft  as  required  by 
the  indenture :  that  one  lessee  died,  and  the  survivor, 
by  his  will,  bequeathed  the  residue  of  the  term  to  a 
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for  a  reservoir  as  aforesaid,  but  the  said  sluice,  eoit  or  Queen's  Bench, 

.           1852. 
watercourse  not  having  been  and  not  being,  at  the  said ! — 

times  when  &c.,  or  any  of  them,  cut  or  made  to  or  of  a  y. 

suflBcient  width,  and  the  same  having  been  and  being  '^^*^"^*'- 
then  completed  and  cut  and  made  to  and  of  a  certain 
small  width  only,  viz.  the  width  of  nine  feet,  and  such 
width  being  a  wholly  insufficient  width  in  that  behalf,  so 
that  without  widening  the  said  sluice,  goit,"  &c.,  "  to  the 
extent  hereinafter  mentioned,  and  keeping  and  continuing 
the  same  so  widened,  the  said  defendant  could  not  have 
or  enjoy  the  use  and  benefit  of  the  said  demised  tene- 
ments with  the  appurtenances,  and  of  the  said  water  of 
the  said  river  Mersey^  in  so  free  and  ample  a  manner  as 
he  otherwise  might  and  could  and  then  ought  and  was 
entitled  to  have  and  enjoy,  and  still  might  and  is  entitled 
to  have**  &c.,  "  under  and  by  virtue  of  and  according  to" 
the  said  indenture,  and  "  defendant  being  then  able  and 
ready  and  willing,  upon  the  said  sluice,  goit,"  &c.,  '^being 
so  widened  as  aforesaid,  to  cover  over  the  same,  save  and 
except  as  in  the  said  indenture  in  that  behalf  is  excepted, 
with  good  stone  or  brick,  and  afterwards  cover  the  same 
again  with  soil  so  as  to  make  the  same  into  good  arable 
or  mowing  land  or  ground,  and  to  keep  and  continue  the 
same  so  covered,"  &c.,  '^  he,  the  said  defendant,  at  the 
said  times  when  &c.,  for  the  purpose  of  so  widening 
and  amending  the  said  goit  as  aforesaid,  and  in  the 
further  due  exercise  of  the  said  liberties,  privileges 
and  powers  by  the  said  indenture  granted,  did  enter 
the  said  close  of  the  plaintiff  called  The  Em  Meadow^ 
and  did  then,  for  the  purpose  aforesaid,  cut  down  the 
sides  of  the  said  sluice,  goit,"  &c,  ^*  there,  and  did  then 
widen  the  said  sluice,  goit,"  &c.,  **  from  the  said  then 
insufficient  width  of  the  same  as  aforesaid  to  a  certain 
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the  said  indenture  and  in  the  said  plea  in  that  behalf  Qtieen'*  ^«iicA. 

1852 
mentioned,  the  said  goit  being  the  same  goit,  sluice  or  L__ 

watercourse  in  the  declaration  and  in  the  said  plea  in      ^^«=« 
that  behalf  mentioned ;  and  which  said  goit,  when  so   Sidibottom. 
cut,  made  and  completed  as  aforesaid,  was  of  a  certain 
width,  to  wit  the  width  in  the  s^id  plea  in  that  behalf 
mentioned ;  and  then  arched  and  covered  over  the  said 
goit  according  to  their  covenant  in  that  behalf  in  the 
said  indenture  contained :  And  the  plaintiff  further  saith 
that,  the  said  goit  being  so  then  cut,  made  and  completed 
as  aforesaid,  and  being  so  then  arched  and  covered  over 
as  aforesaid,  and  then   being   of  the  width  aforesaid, 
remained  and  continued  so  arched  and  covered  over  as 
aforesaid  and  of  the  width  aforesaid  during  all  the  time 
next  hereinafter  mentioned,  and  in  that  state  and  condi- 
tion was  used  and  enjoyed  by  the  several  persons  from  time 
to  time  possessed  of  the  said  demised  tenements  with 
the   appurtenances  and  entitled    to   the  said   liberties, 
privileges  and  powers  so  therewith  granted  as  aforesaid, 
from  the  said  1st  day  of  AugvLst^  a.d.  1800,  continually 
until  the  defendant  on  the  said  20th  day  of  December y 
A.D.  1850,  he  then  being  so  possessed  and  entitled  as  last 
aforesaid,  under  colour  of  the  said  indenture,  and  in  pre- 
tended further  exercise  of  the  said  liberties,  privileges 
and  powers  thereby  granted,  broke  and  entered  the  said 
close,"  &c.,  and  then  cut  down  the  sides  of  the  said 
sluice,  goit  &c.,  and  widened  the  same,  and  kept  and 
continued  the  same  &c.,  in  manner  and  form  &c.     Veri- 
fication. 

Demurrer,  assigning  causes  which  will  appear  suffi- 
ciently by  the  argument.     Joinder. 

Maynardy  for  the  defendant.     The  replication  is  no 


XV.  VICTORIA.  823 

but  to  remake.]   If  the  original  lessees  had  not  completed   Queen^i  Bench. 


1852. 


the  goit  to  the  full  length,  their  assigns  might  have  come 
in  and  finished  it  [Lord  Campbell  C.  J.  In  the  case  you  Rostock 
put,  it  would  not  have  been  made  in  the  first  instance.]  Sidkbottom. 
Where  powers  of  this  kind  have  been  given  by  Act  of 
parliament,  which  fixes  no  period  for  completing  the  pro- 
posed work,  it  has  been  held  that  a  Court  of  law  cannot 
limit  the  time  at  which  the  work  may  be  resumed  after 
having  been  suspended;  Thicknesse  v.  The  Lancaster 
Canal  Company  (a).  Lord  Abinger  said  there :  '^  I  do 
not  say  that  a  Court  of  equity  might  not  interfere  in 
such  a  case,  but  a  Court  of  law  cannot.  A  (3ourt  of  law 
must  construe  this  Act  now  as  if  it  were  the  day  after 
the  Act  passed.**  That,  in  principle,  applies  here. 
[Lord  Campbell  C.  J.  There  the  Act  was  for  making 
a  canal  firom  Kirhby  Kendal  to  West  Houghion^  and  a 
canal  had  never  been  made  firom  one  of  those  points  to 
the  other :  the  canal  therefore  was  not  complete.  You 
have  made  a  complete  goit,  so  as  to  take  the  water  firom 
the  river  and  bring  it  back  again.  Erie  J.  You  put  the 
case  as  if  an  experimental  goit  might  be  made  in  the  first 
instance,  and,  after  experiment,  an  alteration  introduced.] 
In  Dand  v.  KingscUe  {b)  coal  mines  were  reserved  by  a 
deed  executed  in  1630  '^  with  sufficient  wayleave*'  to  and 
firom  the  mines,  and  liberty  of  sinking  pits  for  winning  of 
coal  &c. ;  and  it  was  held  that  under  this  reservation  the 
defendant  might  lay  down  railways  for  the  more  con- 
venient getting  of  the  coal,  though  such  ways  were  not 
in  use  at  the  date  of  the  deed.  [Lord  Campbell  C.  J.  The 
terms  of  reservation  there  gave  power  to  make  all  manner 
of  ways.  Erie  J.  A  power  of  the  description  of  a 
"  wayleave,"  appurtenant  to  a  mine,  would  be  adapted 

(a)  \M,^W.  472.  (6)  e  M.  ^  W.  174. 


V. 
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as  first  made,  might  be  an  experiment,  is  inconsistent  with  1Q52, 
the  dates  of  the  making  and  widening,  as  shewn  by  the  bostock 
replication.  [Lord  Campbell  C.  J.  The  time  is  not 
alleged  so  as  to  be  material.]  At  all  events,  if  the  goit  was 
once  made  of  a  width  which  appeared  sufficient  at  the 
time,  and  was  used,  the  lessee  could  not  afterwards  come 
in  and  widen  it :  his  power  was  gone.  The  user  shewed 
that  the  goit  had  been  finished  as  was  intended,  and  that 
the  lessee  was  satisfied.  The  rule  of  law  is  that  "  every 
grant  shall  be  expounded  as  the  intent  was  at  the  time 
of  the  grant ;"  Mildmay  v.  Standish  (a).  Here  nothing 
shews  an  intention  at  that  time,  justifying  the  claim 
of  the  defendant.  The  deed  does  not  contain  any 
covenant  by  the  lessee  to  build  mills,  or  to  do  anything 
by  which  the  goit  would  become  a  benefit  to  the 
reversion.  The  lessee  is  bound  to  build  certain  houses ; 
and  he  has  simply  liberty  to  make  a  goit  Suppose  a 
goit  had  been  made  in  which  a  wheel  of  fifty  horse 
power  could  be  worked,  and  the  lessee  afterwards,  in 
consequence  of  increasing  business,  required  a  wheel 
of  twice  the  power ;  could  he  at  any  time  enlarge  the 
goit  in  proportion  ?  The  power  granted  is  to  make  '*  a  " 
goit;  and  the  individual  goit,  when  made,  is  to  be 
covered  in  as  the  deed  directs :  and  that  has  been  done. 
The  liberty  to  "repair  and  amend**  from  time  to  time, 
supposing  it  incident  to  the  grant,  does  not  assist  the 
defendant  "Repair"  and  "amend"  are  synonymous. 
The  tenant  amends  by  repairing.  And  the  words  "  to 
view,  examine,  carry  and  lay  down  materials,"  which 
accompany  the  provision  for  repairing  and  amending, 
shew  that  nothing  more  than  a  repair  in  the  ordinary 
sense  was  meant.    [Lord  Campbell  C  J,    Mr.  Maynard 

(a)   Cro.  Elit,  34.  35. 
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liOrd  Campbell  C.  J.  The  plaintiff  is  entitled  to  our  Queen's  Bench, 

1862 
judgment     The  licence  given  by  the  deed  is  to  make  a  ' 

goit,  and  to  make  it  once :  when  it  has  been  once  made  Bo*tock 
and  completed,  there  is  no  power  to  make  another.  It  is  Suiebottom. 
not  as  where  liberty  is  given  to  do  a  thing  toties  quoties, 
as  to  make  roads:  the  lessees  are  to  make  ''a"  goit: 
and  the  replication  shews  that  that  power  has  been  once 
exercised  and  is  exhausted.  The  count,  in  trespass 
quare  clausum  fregit,  is  answered  by  a  plea  in  which 
the  defendant  relies  upon  his  power  to  make  a  goit :  the 
replication  states  that  the  lessees,  before  the  several  times 
when  &c.y  '*  under  and  by  virtue  of  the  said  indenture 
and  in  the  due  exercise  of  the  said  liberties,  privileges  and 
powers,  cut,  made  and  completed  a  certain  goit  out  of  the 
said  river  Mersey  in  the  said  indenture  and  in  the  said 
plea  mentioned,  and  at  such  distance  from  and  above  the 
said  weir  in  the  said  indenture  and  in  the  said  plea  men- 
tioned, and  in  such  direction,  as  in  the  said  indenture 
mentioned  and  required,  and  through  the  said  closes  in  the 
said  indenture  and  in  the  said  plea  in  that  behalf  men- 
tioned." That  is,  in  effect,  an  allegation  that  the  power 
has  been  exercised  once,  and  is  gone.  The  power  to  repair 
and  amend  was  not  power  to  make  another  goit ;  and 
the  goit,  as  described  by  the  pleadings,  was  another.  If 
Mr.  Maynard  could  have  shewn,  as  he  did  almost  contend, 
and  must,  I  think,  have  shewn  in  order  to  succeed,  that 
the  indenture  gave  a  power  to  be  exercised  from  time  to 
time  in  any  direction  during  the  nine  hundred  and  ninety 
nine  years,  the  case  might  have  been  different :  it  might 
then  have  been  that  the  goit  might  have  been  varied  in 
width  as  well  as  in  direction :  but  the  licence,  as  set  out,  is 
"  to  cut  a  goit  or  sluice  out  of  the  said  river  at  a  proper  and 
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Erle  J.     The  power  of  making  a  goit  was  to  be  Quetn^s  Bench. 


1352. 


exercised  once  for  all ;  the  power  to  repair  and  amend 

might  be  acted  upon  from  time  to  time ;  but  I  think  this        ^^ock 

last  privilege  did  not  include  the  right  of  constructing  a   Sidbbottom. 

goit  of  a  different  width.     The  clause  as  to  compensation 

afler  two  years,  in  my  opinion,  shews  the  intention  of 

the  parties.     When  the  grantees  were  at  the  expense  of 

making  new  works,  they  were   to  have  the  liberty  of 

doing  so  without  rendering  compensation;  but,  after  the 

works  were  once  completed,  then,  if  damage  was  done 

by  coming  in  to  repair,  satisfaction  was  to  be  made. 

Crompton  J.  concurred. 

Judgment  for  plaintiff. 


IN  THE  EXCHEQUER  CHAMBER.    jjj^y-^^ 

(Error  from  the  Queen's  Bench.) 

SiDEBOTTOM  against  Bostock. 

T^HE  defendant  in  the  preceding  case  brought  Error  For  marginil 
on  the  judgment  of  the  Court  of  Queen's  Bench,  p^^eisftnto. 
The  plaintiff  below  joined  in  Error.     The  case  was  now 
argued  in  the  Exchequer  Chamber. 

Collier,  for  the  plaintiff  in  error  (defendant  below). 
The  plaintiff  below  admits  by  his  replication  that  the  goit, 
as  originally  constructed,  was  insufficient.  He  ought  to 
have  traversed  this  allegation  in  the  plea,  or  at  any  rate 
to  have  new  assigned*     The  averments  as  to  time  are 
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and  the  work  is  performed  accordingly.     Had  it  been   Queen's  Bench. 

intended  that  this  might  be  done  over  and  over  again,  ! 

provision  should  have  been  made  for  the  purpose.  idebottom 

BOSTOCK. 

Cr£Sswell  and  Talfourd  Js.  concurred. 

Parke  B.  The  plaintiff  in  error  is  endeavouring  to 
impose  upon  the  land  of  the  grantee  a  servitude  much 
more  onerous  than  that  which  the  grant  concedes.  To 
allow  a  man  to  construct  a  goit  over  jour  land  is  a  very 
different  thing  from  allowing  him  to  do  so  from  time  to 
time. 

Alderson  and  Platt  Bs.  concurred. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER.         ^^^f^r- 
(Error  from  the  Queen's  Bench.) 
Ostler  against  Cooke  and  others. 


AFTER  the  decision  of  the  Court  of  Queen's  Bench  A  local  drain- 
age Act  created 
in  this  case  {Ostler  v.  Cooke,  13  Q.  J9.  143)^  the  the  lords  or 

ladies  of  three 
manors,  or,  in 
bis,  her  or  their  absence,  their  agents  appointed  in  writing  under  their  bands,  commissioners 
for  executing  the  Act ;  it  authorized  the  commissioners  to  take  lands  for  the  purposes  of 
the  drainage ;  and  it  contained  clauses  for  that  purpose  to  the  same  effect  as  those  in  the 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Fict  e.  18.),  subsequently  passed :  And  it 
provided  that  no  person  should  be  capable  of  acting  as  a  commissioner  or  agent  for  a 
commissioner  till  ne  had  made  a  declaration  that  he  would  duly  execute  the  powers  in 
the  exercise  of  which  he  should  act  as  commissioner  or  agent. 

The  three  lords  of  the  manors,  by  writing  under  their  hands  respectively,  appointed  the 
defendants  their  agents ;  but  without  having  first  made  the  declaration.    The  defendants 
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The  writ  of  error  was  now  argued,  before  Maule, 
Cresswett,  Williams  and  Talfourd  Js.,  and  Parke,  Alder- 
son  and  Piatt  Bs. 

Sir  F.  Thesiger,  Attorney  General,  for  the  plaintiff. 
First,  the  defendants  had  no  title  to  act  as  commis- 
sioners; and  this  defect  vitiates  the  whole  of  the  pro- 
ceedings. Sect.  1  of  Stat  6  &  7  Vict.  c.  Ixxvi.  enacts 
that,  for  the  purposes  there  pointed  out,  certain  in- 
dividuals shall  be,  and  they  are  thereby  appointed, 
commissioners.  Power  is  given  to  them  to  nominate 
agents ;  but  they  cannot  withdraw  themselves  from  being 
commissioners :  they  must,  in  the  commencement,  take 
up  that  character.  Here  the  commissioners  never  made 
*  the  declaration  prescribed  by  sect.  2  (a),  nor  have  they 
done  any  oflBcial  act  except  that  of  nominating  agents. 
But  to  do  that  act  itself  they  ought  to  have  clothed 
themselves  with  authority  by  making  the  declaration, 
which,  as  set  out  in  schedule  (B.),  promises  due  execu- 
tion of  ^*  all  the  powers  and  authorities  in  the  execution 
whereof  the  party  "  shall  at  any  time  act  as  a  commis- 
sioner."    It  may  not  be  necessary  that  the  agent  should 

(a)  Sut.  6  &  7  Vict  c.  Ixzvi. «.  32.  enacts  that,  in  any  action  against 
the  commissioners,  or  any  of  the  persons  acting  in  the  execution  of  this  Act, 
for  any  matter  or  thing  arising  out  of  the  Act,  the  qualification  of  the 
commissioners,  and  the  appointment  of  clerks,  treasurers,  collectors,  super- 
intendents, or  other  persons  appointed  by  the  commissioners  under  the 
authority  of  this  Act,  shall,  upon  the  trial  of  such  action,  stand  admitted  in 
eridence.  unless  the  party  against  whom  it  would  be  evidence  shall  have 
given  notice,  at  the  time  and  in  the  manner  poinfed  out  by  this  section, 
that  he  intends  to  dispute  such  qualification  or  appointment.  The  special 
verdict  stated  "  that,  the  said  plaintiff  not  having  given  the  notice  required 
by  sect.  32  of  the  said  Act,  a  Judge's  order  was  made  by  consent  that  the 
plaintiff  should  be  held  not  to  have  admitted  the  qualification  of  the  com- 
missioners, but  should  be  allowed  to  dispute  the  same  except  as  to  the 
declaration  and  oath  taken  by  the  defendants.** 

VOL.   XVIII.   N.   8.  3   K 


Queen*i  Btuch, 
1852. 

OSTLEE 

V. 

Cook. 
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objection:  it  merely  prevents  the  annulling  of  acts  done  Queen^s  Bench. 

at  a  lawful  meeting  of  commissioners  if  an  unauthorized  ' 

person  happens  to  have  been  present.  [Alderson  B.  Ostler 
The  person  himself  is  punishable  under  sect.  3.  Parke  ^^<>^'^- 
B.  The  intention  probably  was  to  punish  the  un- 
authorized individual  without  invalidating  the  act.] 
That  is  so.  There  could  be  no  act  of  a  meeting  at  all 
unless  more  than  one  qualified  person  were  present: 
but,  where  that  is  the  case,  the  act  is  not  to  be  invalidated 
because  an  unqualified  person  attended.  The  argument 
here,  which  sect.  4  does  not  meet,  is,  that  if  the  prin- 
cipal has  not  power  to  act  he  has  not  power  to  make  a 
deputy. 

Secondly,  the  agents  here  ought  to  have  shewn  in 
their  proceedings  for  what  commissioners  they  respec- 
tively acted.  That  does  not  appear;  but  the  defendants 
act  in  their  own  names  as  commissioners.  This  is 
material,  if  the  distinction  pointed  out,  between  the 
commissioners  and  their  agents,  be  correct. 

Thirdly,  the  proceedings  are  defective  in  not  specify- 
ing the  parcels  of  land  which  are  to  pass.  This  is 
evidently  necessary  where  the  lands  to  be  taken  are 
part  of  a  larger  quantity.  The  notice  to  treat,  here, 
does  describe  the  parcels;  but  the  warrant,  which  is  the 
sherifi^*s  authority  to  summon  a  jury,  neither  specifies  the 
parcels  suflBciently  nor  refers  to  the  notice.  The  inquisition 
refers  to  nothing  but  the  warrant,  and  does  not  denote 
the  parcels,  further  than  by  that  reference.  Yet,  by 
sect.  87(a),  the  inquisition  is  the  judgment  which  is  to 
be  recorded  and  filed  with  the  clerk  of  the  peace,  and 
to  be  the  evidence  of  the  transaction.     [Maule  J.     The 

(a)   13  Q.B.p.  166. 
3  K  2 
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issued  to  the  sheriff,  under  sect.  73  (a).     [Mauk  J.     If  <>«^»'«  ^^ch. 
the  land  is  vested  in    the  commissioners  by  payment 
into  the  Bank  under  sect.  63,  they  do  not  require  a 


Ostler 

V. 


precept  for  the  purposes  of  this  action.]  ^^^^ 

Bramwell,  contra,  was  stopped  by  the  Court. 

Parke  B.     We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  is  right. 

The  first  question  is  whether  the  defendants  are  enti- 
tled to  defend  as  "  commissioners."    It  is  true  that  the 
first  section  of  the  Act  appears  somewhat  inartificial, 
especially  when  its  clauses  are  coupled  with  the  Sche- 
dules.   But  we  are  of  opinion  that,  substantially,  the  Act 
constitutes  the  lords  or  ladies  of  the  manors  commis- 
sioners, and   that,  if  they  do   not  choose  to  act,   but 
absent  themselves,  they  may  appoint  their  agents,  who 
then  are  commissioners.     Sect.  1  expressly  enacts  that 
the  lords  or  ladies  of  the  three  manors,  or  their  agents 
appointed   in   writing   under   their   hands,   and   which 
respective  appointments  may  be  in  the  form  given  by 
Schedule  (A.),   "shall   be   and   are   hereby  appointed 
commissioners  for   executing   this   Act"     Looking   at 
the   situation   in   life  of  the   persons   first   mentioned, 
it   might   be  supposed    that  they  probably  would  not 
act  in  person.     The  form  in  the  Schedule  is,  indeed, 
not  very  well   adapted   to   the   contemplated   state   of 
things ;  but  the  use  of  it  is  not  obligatory ;  the  form  is  to 
be  that,  or  as  near  thereto  as  circumstances  will  admit. 
And  the  enactments  of  the  statute,  not  the  Schedule, 
must  be  looked  to.     The  effect  of  those  enactments  is, 

(a)  See  13  Q.  B,  164. 
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The   following  clauses   of  Stat.    6   &  7    Vict   C.   Ixxvi.,    Queen's  Bench, 

1862 
not  set  out  in  the  report  of  Ostler  v.  Cook,  13  Q.  J?.  L_ 

143,  163  et  seq.,  but  cited  before  the  Court  of  Error,       ^*^^=* 

may  conveniently  be  added  here.  ^°^*^- 

Sect  1.  enacU  u  follows :  **  Whereas  certain  fen  lands  and  low  grounds 
in  the  several  parishes,  hamlets,  townships,  or  places  of**  &c.  **  containing 
in  the  whole  2720  acres  or  thereahouts,  (that  is  to  say)*'  &c.j  **or  some 
portions  of  the  said  fen  lands  and  low  grounds,  have  been  for  many  years 
past  and  still  are  liable  to  inundation,  and  are  thereby  injured  and  rendered 
to  a  great  degree  unprofitable  to  the  owners  and  occupiers  thereof  respcc- 
tively :  And  whereas  the  said  fen  lands  and  low  grounds  would  be  greatly 
improved,  and  rendered  of  much  greater  value  to  the  owners  and  occupiers 
thereof,  if  the  same  were  effectually  drained  and  embanked  ;**  it  is  therefore 
enacted :  **  That  from  and  immediately  after  the  passing  of  this  Act  the 
lords  or  ladies  of  the  several  and  respective  manors  of  Bardney,  Tuph*)hne, 
and  Siixwould  aforesaid  for  the  time  being,  (or,  in  his,  her,  or  their  absence, 
their  respective  agents,  appointed  by  writing  under  his,  her,  or  their  respec- 
tive hands,  for  each  of  the  said  manors  respectively,)  and  which  respective 
appointments  may  be  made  according  to  the  form  specified  in  Schedule  (A.) 
to  this  Act"  (13  Q.  B,  145.),  "or  as  near  thereto  as  circumstances  will 
admit,  shall  be  and  are  hereby  appointed  commissioners  for  executing  this 
Act :  Provided  nevertheless,  that  no  person  shall  be  capable  of  acting  as 
agent  for  more  than  one  commissioner  at  one  time.** 

Sect.  2.  enacts :  "  That  no  person  shall  be  capable  of  acting  as  a  commis- 
sioner or  as  an  agent  of  a  commissioner  until  he  shall  have  made  and 
subscribed  a  declaration  in  the  words  or  to  the  effect  set  forth  in  the 
Schedule  (B.)  to  this  Act**  (13  Q.  B.  145.). 

Sect  3.  enacts :  **  That  in  case  any  commissioner  shall  act  before  he 
shall  have  made  the  said  declaration,  or  if  any  person,  not  being  duly 
qualified,  shall  act,  or  shall  appoint  an  agent  or  deputy  who  shall  act  in 
the  execution  of  this  Act,  every  such  person  shall  forfeit  and  pay  for  every 
such  offence  the  sum  of  SO/. ;  **  *'  and  the  person  so  prosecuted  shall  prove 
that  he  hath  made  such  declaration,  and  is  qualified  as  aforesaid,  without 
any  other  evidence  on  the  part  of  the  prosecutor  or  plaintiff  than  that 
such  person  hath  acted  as  a  commissioner  in  the  execution  of  this  Act,  or 
hath  appomted  an  agent  who  hath  acted  in  the  execution  of  this  Act** 

Sect.  4.  enacts :  **  That  no  act  or  proceeding  of  the  commissioners  shall 
be  impeached  or  rendered  or  deemed  to  be  informal  by  reason  of  any 
person  not  duly  authorized  to  act  as  a  commissioner  in  the  execution  of  this 
Act  having  acted  or  concurred  therein.** 

Sect  10.  enacts:  "That  the  property  of  and  in  the  several  mills  or 
engines,  sluices,  tunnels,  bridges,  culverts,  catchwaters,  locks,  quays,  banks. 
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Queen's  Bench. 
1852. 


The    Queen   against   The   Inhabitants    of    the  Friday, 
County  of  Southampton.     (Black  Bridge.)       ""* 

The  Queen  against  The   Same.     (Sandown 
Bridge.) 

The  Queen  against  The  Same.     (Tinkers 
Bridge.) 


THESE  were  indictments  for  the  non-repair  of  three  The  l»ie  of 
Wight  is  a 

public  bridges,  respectively,  in  the  Isle  of  Wight^  division  of  the 

county  of 
Southampioni 
but  has  no  separate  commission  of  the  peace.  Before  1842,  all  public  bridges  in  the 
island,  not  repairable  by  tenure,  were  repaired  either  by  the  tithings,  parishes  or  town- 
ships in  whicn  they  were  situate,  or  from  rates  levied  on  all  the  parisnes  in  the  island, 
nnaer  the  following  circumstances.  The  island  having  been  assessed  to  the  general 
county  rate,  and  appeals  against  such  assessment  having  been  entered,  an  arrangement  was 
made,  in  1774,  by  consent,  under  an  order  of  Quarter  Sessions,  fixing  certain  proportions  to 
be  paid  by  the  parishes  in  the  island  towards  the  general  county  rate,  but  leaving  the  expense 
of  bridges  and  the  house  of  correction  in  the  island  to  be  raised  by  a  local  rate  ;  the  island 
being  adjudged  and  declared  not  to  be  liable  to  pay  to  the  county  bridge  rate  or  county 
house  of  correction ;  and  the  inhabitants  agreeing  to  erect  and  maintain  bouses  of  correc- 
tion and  bridges  within  the  island  at  their  own  sole  expense.  After  this  arrangement, 
the  practice  was  for  the  county  Quarter  Sessions,  on  the  application  of  the  justices  for 
the  Uk  of  Wight  division,  to  lay  a  rate,  in  the  nature  of  a  county  rate,  on  every  parish  in 
the  island,  for  the  repair  of  the  island  bridges  and  bridewell.  Till  1842,  there  had  been 
no  instance  of  the  general  county  rate  being  applied  to  the  repair  of  the  island  bridges. 
In  1813  Stat.  53  G.  3.  e.  xcii.  appointed  commissioners  for  the  repair  of  the  highways  in 
the  island,  with  power  to  make  assessments,  and  enacted  that  all  bridges  previously 
repaired  by  any  parishes,  tithings,  divisions  or  townships  in  the  island  should,  for  the  future, 
be  repaired  **  in  such  and  the  same  manner,  and  by  such  and  the  same  ways  and  means,** 
"  as  other  bridges  "  **  usually  called  county  bridges  *'  within  the  island  had  been  accustomed 
to  be  repaired.  In  1842,  and  since,  the  island  was  assessed  generally  with  the  county,  and 
no  separate  island  rate  made.  Application  for  the  repair  of  bridges  and  bridewells  m  the 
island  had  been,  since  that  time,  made  to  the  county  Quarter  Sessions. 

Held,  that  all  bridges  which,  at  the  time  of  the  passing  of  the  Act,  were  repairable  by 
the  tithings  &c.  in  which  they  were  situate,  were  for  the  future  repairable  by  the  county 
generally ;  and  that  the  arrangement  of  1774  did  not  affect  the  legal  liability  of  the 
county,  and  was  no  answer  to  an  indictment  against  it  for  non-repair  of  such  bridges. 


A  bridge  in  the  island,  oriffinally  repaired  by  the  tithinff,  was,  afier  the  passing  of  the  Act, 
bolly  rebuilt  by  order  of  the  justices  for  the  island  division.  The  new  bridge  was  larger 
m  the  old,  and  different  in  form,  and  stood  higher  up  the  stream.    The  expense  of  the 
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Bridewell  in  the  island^  and  for  other  purposes  to  which  Quegn*s  Bench. 

such   rate  was    by   law    applicable  within   the   island.        ^^^' 

Before  1774  entries  in  the  order  books  and  books  of    The  Qitf.en 

V. 

assessment  of  the  general  county  rate  shew. that  rates    Inhabitants  of 

SofTTHAMP. 

were  at  vanous  times  made  on  the  several  places  and  ton. 
parishes  in  the  Isle  of  Wight;  but  the  sums  levied 
thereon  were  not  uniform.  (The  case  then  set  out 
all  the  entries  found  in  the  existing  county  records, 
down  to  1774,  which  related  to  the  practice  upon  the 
point  in  question.)  These  contributions  were  part  of 
the  general  county  rates,  and  applied  indiscriminately 
with  the  contributions  of  the  main  land.  No  instance 
is  known,  before  1842,  of  the  application  of  the  general 
county  rate  to  the  repair  of  an  island  bridge ;  but  the 
county  justices  of  the  Isle  of  Wight  division  were  used 
to  expend  the  island  rate  in  the  nature  of  a  county 
rate,  made  in  the  manner  above  specified,  on  the  objects 
for  which  it  had  been  directed  to  be  applied  by  the 
county  quarter  sessions,  t.  e.  "  island  bridges  and  Bride- 
well;'* and  this  was  the  usage  and  practice  when  the 
local  Act  above  referred  to  passed.  Until  very  recently 
there  has  always  been  a  house  of  correction  or  Bridewell 
for  the  Isle  of  Wight  in  Newport.  There  is  not,  nor 
ever  was,  a  commission  of  the  peace  for  the  island, 
which  is  a  division  of  the  county  of  Southamptoru 

In  1772,  the  Isle  of  Wight  having  been  assessed  to 
the  general  county  rate  in  common  with  the  other  parts 
of  the  county,  appeals  against  such  assessment  were 
entered,  which  were  continued  to  1774,  when  arrange- 
ment was  made,  by  consent,  at  the  general  quarter 
sessions,  fixing  certain  proportions  to  be  paid  by  the 
parishes  in  the  Isle  of  Wight  towards  the  general  county 
rate,  but  leaving  other  items  of  expenditure,  viz.  bridges 
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for    consolidating   the   management  of  ail   roads  and  Q«««"'«  Bench, 

highways  in  the   Isle  of  Wight^  and  appointing  com- L_ 

missioners  for  that  purpose.  TheQuEEw 

Sect  67  enacts  as  follows :  "  That  all  bridges,  drains,  ^f^^l^^^^J 
and  sewers  within  the  said  parishes,  and  places  aforesaid,  ^o"* 
which  have,  previous  to  the  passing  of  this  Act,  been 
accustomed  to  be  repaired  by  any  parishes,  tithings, 
divisions,  or  townships,  within  the  said  island,  shall 
from  and  after  the  11th  day  of  October y  1813,  be 
for  ever  repaired  and  kept  in  repair  in  such  and  the 
same  manner,  and  by  such  and  the  same  ways  and 
means,  as  other  bridges,  drains,  and  sewers,  usually 
called  county  bridges,  within  the  said  island,  have  been 
and  are  accustomed  to  be  repaired;  and  that,  from 
and  after  the  said  11th  day  of  October  such  particular 
parishes,  tithings,  divisions,  and  townships,  shall  be 
discharged  from  the  exclusive  burden  of  keeping  and 
maintaining  such  bridges,  drains,  and  sewers  in  repair." 

Sect.  81  enables  the  commissioners  to  build,  erect, 
repau-,  and  keep  in  repair  any  bridge  or  bridges,  arch 
or  arches,  upon  any  part  or  parts  of  the  roads  in  the 
island,  and  across  any  river,  stream,  ditches,  or  drains 
therein  or  contiguous  thereto,  making  recompence  to 
the  owners  or  occupiers  of  lands  for  damage  done  to 
them.  Sects.  53,  55,  62,  empower  the  commissioners 
to  assess  the  inhabitants  for  the  repairs  of  the  highways. 

In  1838,  1839  and  1840  the  justices  of  the  Isle  of 
Wight  division  repaired  Black  Bridge  out  of  the  island 
rate  so  made  by  order  of  Quarter  Sessions  as  aforesaid. 
In  1840  it  was  wholly  rebuilt  by  them  out  of  the  bland 
rate,  with  stone,  with  one  arch.  The  old  bridge  wfis 
narrower  by  three  or  four  feet,  and  consisted  of  stone  walls 
at  each  end,  with  oak  timber  trees  placed  from  one 
wall  to  the  other  across  the  stream.    Across  the  trees 
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rate  has  been  made  at  the  Quarter  Sessions :  but  applica-  Queen*§  Benek. 

1852 
tions  have  been  made^  from  time  to  time,  to  the  justices  of  ' 

the  general  Quarter  Sessions  at   Winchester,  to  repair    '^**®  Qubbn 

bridges  and  bridewells  in  the  Isle  of  Wight  when  the    ^^f^^^^^j^ 

repairs  became  necessary.  ^®*'' 

In  January,  1847,  Black  Bridge  was  repaired  by  the 
county  magistrates^  when  the  sum  expended  was  2L  15^.; 
and  a  like  repair  has  been  once  made  by  the  same 
magistrates,  but,  on  this  last  occasion,  without  prejudice 
to  the  question  of  liability.  The  commissioners  of 
highways  under  the  above  mentioned  local  Act  have 
repaired  the  road  over  the  bridge,  and  for  one  hundred 
yards  on  either  side  thereof,  since  the  passing  of  the 
local  Act  down  to  1842. 

The  case  was  argued  in  last  Easter  term  (a). 

Crawder,  for  the  prosecution.  The  county  is  liable 
to  repair  this  bridge.  All  bridges  of  this  kind  must, 
since  stat.  53  Geo.  3.  c.  xcii.  s.  67.,  be  repaired  in 
the  same  way  as  those  usually  called  county  bridges; 
that  is,  since  1842,  at  the  expense  of  the  county. 
The  defendants,  in  order  to  rebut  this  liability,  must 
shew  a  distinct  liability  on  the  part  of  some  one  else. 
[Lord  Campbell  C.  J.  It  seems  an  unreasonable  con* 
struction  of  the  Act  to  hold  that  it  imposed  upon 
the  county  the  repair  of  these  bridges.  Did  it  not 
merely  include  them  among  the  bridges  for  the  repair  of 
which  a  separate  island  rate  was  made?]  The  separate 
island  rate  was  made  under  an  arrangement  between 
the  county  and  the  island,  and  did  not  destroy  the 
common  law  liability  of  the  county  to  repair  within  the 

(a)  Saturday,  May  Ist  Before  Lord  CampbeU  C.  J.,  Wightman,  Erk 
and  Crompion  Jt.  Tbe  other  cams  were  argued  on  the  same  day,  before 
the  tame  Judges. 
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upon  the  county;  but,  recognizing  the  arrangement  of  Queen^t Bench. 

1 774,  provides  that  they  shall  be  repaired  in  the  same ! — 

way  as  those  island  bridges  usually  called  county  bridges;        ®  Queen 
that  is,  by  a  separate  island  rate.     Sects.  53,  55,  62,  ^^^^^^^^ 
give  the  Commissioners  under  the  Act  power  to  make         ^®''- 
assessments  upon  the  inhabitants  of  the  island  for  the 
repair  of  the  highways;   which  tends  to  shew  that  it 
could  not  have  been  the  intention  of  the  Act  to  cast  the 
repair  of  the  bridges  in  the  island  upon  the  county  at 
lai^e. 

Secondly,  stat  43  G.  3.  c.  59.  applies  here.  The 
present  bridge  is  clearly  a  new  bridge ;  the  case  states 
that  it  has  been  entirely  rebuilt ;  and  it  was  rebuilt,  not 
for  the  purpose  of  repair,  but  qf  substitution.  Bex  v. 
Devon  (a)  is  not  in  point ;  there  the  bridge  had  been 
carried  away  by  a  flood,  and  the  county  was  liable  to 
replace  it. 

Crawdery  in  reply.  The  island  was  liable  to  repair 
the  county  bridges  in  the  island  only  as  long  as  the 
agreement  of  1774  was  acted  upon;  and,  even  during 
that  period,  such  liability  did  not  arise  by  law.  The 
practice  under  the  agreement  has  been  discontinued; 
the  county,  therefore,  is  now  liable  to  repair  all  the 
county  bridges  in  the  island.  Sects.  53,  55^  62,  cannot 
controul  the  express  provisions  of  sect  67. 

Cur.  adv.  vult. 

Sandown  Bhidor. 

The  case,  in  addition  to  the  facts  stated  in  the  pre- 
ceding case  as  to  the  practice,  before  and  after  stat. 
53  G.  3.  c.  xcii.,  with  respect  to  the  repair  of  bridges 

(a)  ^  B.^  Ad,  383. 
VOL.   XYIII.   Jl.   8.  3   L 
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by  order  of  the  justices  of  the  island  division,  from  the   Queen**  Bench. 

1862 
local  rate  ordered  and  levied  as  aforesaid.     In  1849  it  1__ 

was  repaired  by  an  order  of  Quarter  Sessions,  but  without        ®  Queen 

prejudice  to  the  question  of  liability.     The  Commis-   ^^^^^l^^^ 

sioners  of  Highways  under  the  above  named  local  Act         ton. 

have  always  repaired  the  road  over  the  bridge  and  one 

hundred  yards  at  each  end,  down  to  the  year  1842. 

Croioder^  for  the  prosecution.  It  will  be  contended, 
in  addition  to  the  general  question  as  to  the  liability  to 
repair,  that  this  bridge,  having  been  built  higher  up  the 
stream  than  the  old  bridge  for  which  it  was  substituted, 
is  a  new  bridge  within  the  meaning  of  stat.  43  G,  3. 
c.  59.,  and  that  the  provisions  of  that  statute  have  not 
been  complied  with.  But  it  was  built  by  the  order  of  the 
justices  for  the  island  division,  acting  for  the  county  at 
large ;  and  the  expense  was  defrayed  out  of  the  island 
rates.  Stat.  43  G,  3.  c.  59.  8.  6.  does  not,  therefore, 
apply,  inasmuch  as  the  bridge  has  not  been  built  "by 
or  at  the  expense  of  any  individual  or  private  person  or 
persons." 

Kinglahe  Seijt.,  for  the  defendants.  The  justices  for 
the  island  division,  as  such,  had  no  authority  to  order 
the  bridge  to  be  rebuilt.  \Erle  J.  May  they  not  act  as 
a  committee  appointed  by  the  Quarter  Sessions  ?]  That 
does  not  appear  to  have  been  the  fact  If  they  act 
as  justices  for  the  division  only,  they  must  be  con- 
sidered as  private  persons  within  the  statute.  In  Rex  v. 
Derby  {a)  trustees  under  a  local  turnpike  Act  were  held 
to  be  private  persons  within  sect  5.  The  building  of 
this  bridge  is,  practically,  the  same  thing  as  the  widening 

(a)  3  B.      Ad,  147. 
3    L 
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of  Stat.  53   G.  3.  c.  xcii.,  it  was  always  repaired  by  Qiutn'a  Btnck, 

SharwelL     Since  the  passing  of  that  Act,  it  has  usually  1^^ 

been  repaired  by  the  commissioners  under  the  Act.  '^^^  Queen 

Inhabitants  of 

SOUTHAMP- 

Crawder^  for  the  prosecution.  It  is  said  that  this  ton. 
bridge,  being  only  a  foot  bridge,  is  not  a  county  bridge. 
But  that  is  not  necessarily  so ;  Regina  v.  Middksex  (a). 
[Lord  Campbell  C.  J.  It  can  hardly  be  said  that  every 
structure  which  enables  passengers  to  cross  a  stream  is  a 
county  bridge.]  It  has  been  repaired  by  the  com- 
missioners under  stat.  53  G.  3.  c.  xcii.  That  raises  a 
presumption  that  it  is  a  county  bridge,  which  the 
defendants  can  rebut  only  by  shewing  that  the  liability 
to  repair  rests  upon  some  other  party.  [Lord  Campbell 
C  J.  The  fact  of  its  having  been  repaired  by  the 
commissioners  would  rather  raise  a  presumption  that  it 
is  part  of  the  highway.]  That  is  not  alleged  in  the 
case.     It  is  called  a  foot  bridge. 

Kinglahe  Seijt.,  for  the  defendants.  This  bridge  is 
nothing  more  than  a  continuation  of  the  footpath ;  and 
the  footpath  is  clearly  not  repairable  by  the  county.  In 
Regina  v.  Middlesex  (a)  the  foot  bridge  was  built  upon, 
and  formed  part  of,  an  ordinary  county  bridge. 

Cur.  adv.  vuli. 

Lord  CABfPBELL  C.  J.  now  delivered  the  judgment  of 
the  Court. 

In  this  case  an  indictment  was  preferred  against  the 
inhabitants  of  the  county  of  Southampton  for  non-repair 
of  a  public  bridge  called  Black  Bridge^  situate  in  the 
Queen's  highway,  in  the  Isle  of  Wig/U;  and  the  ques- 

(a)  3  B.^  Ad,  20\. 
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vras  passed.     That  was  an  Act  for  amending  the  roads  Queen'a  Bench. 
and  highways  in  the  Isle  of  Wight.    By  the  67th  section        ^^^^' 
all  bridges  within  the  parishes  and  places  specified  in    The  Queen 
the   Act   (the    bridge    in   question    being    in   one   of  Inhabitants  of 
them)  which   had,   previous   to   the   passing  the   Act,         ton. 
been  accustomed  to  be  repaired  by  any  parishes,  tith- 
ings,  divisions  or  townships  within  the  island  were  to  be 
repaired,  after  the  11th  October  then  next,  in  the  same 
manner^  and  by  such  ways  and  meansy  as  other  bridges 
usually  called  county  bridges  tcithin  the  island  had  been 
accustomed  to  be  repaired.     The  bridge  in  question  had 
always  been,  before  the  passing  of  the  Act,  repaired  by 
the  tithing  of  Knighton,  in  the  parish  of  Arreton. 

The  future  repairs  of  the  bridge  being,  by  the  67th 
section  of  the  Act,  declared  to  be  by  the  same  means 
and  in  the  same  manner  as  other  county  bridges  in  the 
island,  we  are  of  opinion  that  the  county  generally  is 
liable  to  the  repairs,  and  that  there  is  nothing  in  the 
statute,  nor  is  there  any  legal  ground,  upon  which  the 
county  can  claim  to  be  exempt.  The  statute  has  taken 
away  tile  liability  of  the  tithing  of  Knighton,  which  had 
previously  always  repaired  the  bridge,  and  has  made  it 
repairable  by  such  ways  and  means  as  other  county 
bridges  in  the  island.  The  county  bridges  in  the  island 
were  repaired  out  of  a  rate,  in  the  nature  of  a  county 
rate,  made  at  the  quarter  sessions  of  the  county,  upon 
the  parishes  in  the  island.  Such  a  rate,  however,  could 
only  be  conventional ;  and  the  sessions  would  have  no 
authority  to  make  such  a  rate,  in  the  nature  of  a  county 
rate,  upon  the  parishes  in  the  island ;  nor  would  this 
conventional  mode  of  dividing  the  performance  of  the 
legal  obligation  alter  the  right  of  the  public  when  the 
liability  to  the   performance  became  a  legal  question. 
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Queen*s  Bench, 
1852. 


Mardall  against  Thellusson  and  others,  execu-  /•wrfay. 

'^  June  mh. 

tors  of  vViLLiAM  Theobald,  deceased  (a). 


ASSUMPSIT.     The  first   three   counts  stated   that  An  executor 
sued,  as  such, 
the  testator  William  Theobald^  in  his  lifetime,  was  for  a  debt 

indebted  to  the  plaintiff  for  work  and  labour,  money  to  the  plaintiff 

paid,  and  money  due  on  an  account  stated,  respectively;  tat™  in  his  life- 

averring  promises  by  testator  in  his  lifetime.    The  fourth  ^^  ^  dTbffor 

count  set  out  a  special  contract  between  plaintiff  and  money  had  and 

*  *  recetv^a  to 

testator,  and  breach   thereof  by  the  latter.     The  fifth  defendants 

•^  use,  as  execu- 

count  was  for  money  due  from  defendants,  as  executors,  tor,  and  money 

due  on  an  ac« 
on  an  account  stated  between  plaintiff  and  defendants,  count  stated 

as  executors,  averring  a  promise  by  defendants  as  such  executor,  since 

the  death  of 
executors.  the  testator ; 

Third  plea:  To  the  first,  second,  third  and  fifth  counts,  J^J'^g'*^^^^^^^ 
a  set-oflF  for  money  had  and  received  by  plaintiflf  to  the  ^^^^V**** 
use  of  defendants,   as  executors  as  aforesaid,  and  for  c  22.  #.  13. 
money  due  fi*om  plaintiff  to  defendants  as  executors,  on 
an  account  stated  between  them. 

Replication,  to  third  plea,  traversing  the  set-off.  Issue 
thereon. 

There  were  other  issues  in  fact 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Mid- 
dlesex Sittings  after  last  Hilary  Term,  a  verdict  was 
given  for  the  plaintiff  on  all  the  issues  except  that  on 
the  third  plea,  and  for  the  defendants  upon  the  issue  on 
the  third  plea.     Shee  Seijt,  in  Easter  Term  following, 

(a)  Expressly  overruled  in  RtLe$  r.   Wati$,  11   Bxch,  410.,  in  Exch. 
Chamb.,  afiBrming  the  judgment  of  Exch.  in  WatU  v.  Ree$,  9  Exch,  696. 
VOL.    XVIII.    N,    8.  3    M 
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is  noticed  in  2  Williams  On  Executors^  p.  1596  (4th  ed.).  QtuetCu  Bench. 

1852 
[Lord   Campbell  C.  J.     The  language  of  stat.  2  G.  2.  : — 

c.  22.  s.  13.  is  that,  "  if  either  party  sue  or  be  sued  as     Mabdall 
executor  or  administrator,  where  there  are  mutual  debts  Thellusbon. 
between  the  testator  or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other."     Here  the  debts  set- 
off against  each  other  are  not  mutual ;  one  is  between 
the  testator  and  the  plaintiff,  the   other  between  the 
testator's  executors,  as  such,   and  the  plaintiff.]     The 
debt  between  the  testator's  executors,  as  such,  and  the 
plaintiff  is,  substantially,  a  debt  between  the  testator  and 
the  plaintiff;  it  is  claimed  as  part  of  his  estate,  and  ia 
clearly  a  debt  within  the  contemplation  of  the  statute. 
In  Blakesley  v.   Smallwood{a)  it  was  held  that  in  an 
action  against   an   executor,  on  an   account  stated  by 
him   as   such,    the    defendant   might    set   off  a    debt 
due    from    the    plaintiff   to    the    testator   in    his   life 
time.     That    was   the   converse   of   the   present   case. 
[Crampton  J.     There  is   this  distinction,  as  regards  a 
set-off,   between  an   action  by,  and  an  action  against, 
an  executor :  that  in  the  first  case  the  assets  might  be 
affected,  if  the  defendant  set  off  a  debt  due  firom  the 
testator  to  him:  in  the  second  case  the  assets  would 
not  be  affected.] 

Ogle,  contra.  The  defendants  can  rely  only  on 
Stat  2  Geo.  2.  c.  22. ;  and  the  debt  pleaded  here  by  way 
of  set-off  is  not  a  mutual  debt  within  that  statute.  The 
defendants  might  have  sued  the  plaintiff  for  the  debt  in 
question,  but  cannot  set  it  off  in  an  action  against  them 
to  recover  a  debt  due  from  the  testator.  Sect  13  of 
Stat.  2  Geo.  2.  c.  22.  applies  only  to  cross  debts  in  the 

(a)  8  Q.  B.  538. 

3  M  2 
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Voiumexviii,  game   riffht     The  distinction  taken   as  to  Shipman  v 

1852.  ... 
'        Thompson  (a)  is  immateriaL     That  case  and  Tepetmeye 

Mardall     ^  Lumley{b)  are  in  point  for  the  plaintiflF. 

Thellubson.  chij.^  adv.  vulL 


Lord  (!)ampbell  C.  J.  now  delivered  the  judgmenl 
of  the  Court 

Upon  a  rule  for  judgment  non  obstante  veredicto^ 
the  question  Is  raised,  whether  a  debt  due  to  the 
defendants,  as  executors,  for  money  had  and  recei?ecl 
after  the  death  of  the  testator  can  be  set  off  against  a 
debt  due  from  the  defendants,  as  executors,  haviDg 
become  due  from  the  testator  before  his  death*  Stat 
2  G.  2.  c.  22.  gives  the  right  of  set-off  where  there 
are  mutual  debts  between  the  plaintiff  and  the  de- 
fendant: and  the  debts  above  mentioned  are  comprised 
in  these  words,  they  being  mutual  and  dae  in  the  same 
right  between  the  plaintiff  and  defendant.  Althoagh 
the  second  clause,  authorizing,  in  the  case  of  a  suit  bj 
or  against  an  executor,  the  set-off  of  a  debt  due  from 
the  testator,  does  not  apply,  we  think  that  clause  was 
not  intended  to  restrict  the  operation  of  that  which 
preceded. 

This  construction  was  adopted  in  Blakesley  v.  Small- 
tcood(c);  and  a  set-off  of  a  debt  from  the  plaintiff  to  the 
testator  was  allowed  against  a  count  upon  an  account 
stated  by  the  executor  with  the  plaintiff.  Against  this 
view  the  plaintiff  contended  that  such  a  set-off  had  been 
held  illegal  in  Shipman  v.  Thompson  (a)  and  the  cases 
referred  to  in  WtlleSy  264,  in  notis. 

But,  upon    examination,    these    authorities    do   not 

(a)   WUUi,  103.        (6)  Note  (a)  to  HutehintOH  ▼.  Stmrgu,  WiBes,  264. 
(e)  8  g.  B,  538. 
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appear  to  support  the  position  contended  for.     In  Ship-   Quten'*  Bench, 

man  v.  Thompson  (a)  the  plaintiff  sued  for  money  due  L_ 

to  the  testator,  received  by  the  defendant  after  his  death,  Mardall 
and  the  defendant  attempted  to  set  off  a  debt  from  the  Thellusbon. 
testator  before  his  death;  so  that  the  question  appears 
the  same,  the  parties  being  reversed.  But  the  plaintiff 
in  chat  case  sued  in  his  own  right,  and  not  as  executor: 
this  he  had  the  option  of  doing  in  respect  of  money 
received  after  the  death ;  and,  as  he  was  suing  in  his 
own  right,  a  debt  due  from  the  testator  was  not  a 
mutual  debt  within  either  clause  of  the  statute.  In 
respect  of  such  a  debt  the  executor  may  sue  in  either 
capacity ;  and,  by  suing  in  his  own  right,  and  so  pre- 
venting the  set-off,  he  prevents  a  creditor  from  inter- 
fering with  the  distribution  of  assets ;  while,  on  the 
other  hand,  if,  when  sued  as  executor  for  a  debt  due 
before  the  death,  he  is  allowed  to  treat  a  debt  accruing 
after  the  death  as  due  to  him  as  executor,  the  same 
mischief  is  prevented.  A  plaintiff,  while  wrongfully 
withholding  assets  equal  to  the  debt  he  claims,  ought 
not  to  be  allowed  to  take  from  the  assets  a  further 
amount  in  payment  of  that  debt,  and  force  the  executor 
to  the  risk  and  waste  of  another  action  for  the  assets  so 
wrongfully  withheld,  instead  of  making  a  set-off  in  the 
first  action. 

Rule  discharged  (6). 

(a)   WUU$,  103.  (6)  See  p.  867,  note  (a). 
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Mackenzie 

▼. 

Sligo 

and 

Shannon 

Railway 

Company. 


considered  that  it  was  just  and  equitable  that  the  said  Queen  a  Bench, 

Company  should  be  so  dissolved  and  wound  up;  and  *^  ' 

that  the  said  petition  was  afterwards,  and  before  the 

making  of  the  said   order,  to   wit  27th  Aprils    1849, 

advertized  in  the  London  Gazette^  and  was,  with  a  copy 

of  the  said  Gazette^  served,  at  the  office  of  the  Compan}', 

upon   the  secretary:    and    that  afterwards,  and  before 

1st  Auffust,    1849,    and  before  the  commencement    of 

this  suit,  to  wit  on  &c.,  by  an  order  of  the  Court  of 

Chancery,    it  was  ordered  that   the   Company  should 

be  dissolved  and  wound  up  under  the  provisions  of  the 

said  Joint  Stock  Companies  Winding-up  Act,  and  that 

it  should  be  referred  to  the  Master  to  wind  up  the  affairs 

of  the  Company  ;  and  that,  by  reason  of  the  premises, 

the  Company  became  and  was,  from  the  date  of  the  said 

last  mentioned  order,  absolutely  and  wholly  dissolved* 

Verification. 

The  fifth  plea  contained  the  same  allegations  as  the 
fourth  plea:  and  alleged,  in  addition,  that,  after  the 
making  of  the  said  order  absolute,  to  wit  on  24th  Mat/, 
1849,  the  said  order  absolute  was  carried  in  before 
the  said  Master,  and  that,  by  his  direction,  advertise- 
ments were  published  in  two  successive  numbers  of  the 
London  Gazette,  and  in  three  other  newspapers,  by  which 
notice  was  given  that  the  said  Master  would,  at  a  day, 
hour  and  place  therein  mentioned,  being  a  day  within 
fourteen  days  from  the  day  of  publication  of  the  first  of 
the  said  advertisements,  to  wit  on  &c.,  appoint  an  official 
manager  of  the  said  Company  under  the  said  Joint  Stock 
Companies  Winding-up  Act;  and  that  afterwards,  and 
within  fourteen  days  from  the  day  of  publication  of  the 
first  of  the  said  advertisements,  and  before  the  com- 
mencement of  thb  suit,  the  said  Master  appointed  one 
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Volume XVI I L  J.  E,  C  official  manager  o 
accepted  the  said  appoin 
and  still  is,  the  official  mi 
and  that  since  the  appoi 
manager  no  permission  wl 
said  Master  to  the  plain 
with  the  present  action,  o 
the  defendants,  or  against 
the  said  Company ;  and  t 
debt  had  at  any  time  bee; 
or  otherwise.  Verificatioi 
General  demurrer  to  bo 
The  cause  was  argued  1 


Raymond,  for  the  plain 
First,  The  Joint    Stock 
1848  (11  &  12  VicLc.^t 
companies  incorporated  b; 
which  declares  to  what  coi 


(a)  June  let.  Before  Lord  Ca 
(6)  Sect.  1  declares,  among  ot 
companies  corporate  or  uoincorp 
rict,  c.  1 11.  and  8  &  9  Vict,  c.  98. 
November  1844,  and  which  shall  ] 
of  registration  under  stat.  7  &  8  ^ 
would  have  been  within  the  provis 
and  8  &  9  Vict,  c.  98.,  if  they  ha( 
trade  at  the  time  of  the  passing 
companies  which  would  have  been 
not  been  specially  excepted  from  1 
and  to  all  companies  which,  undei 
shall  before  1st  March,  1848,  hav< 
associations,  and  partnerships,  to 
whereof  the  capital  or  the  profit 
shares,  and  such  shares  transferal 
copartners. 
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certainly  does  not  include  railway  companies  of  that 
description ;  and  sect.  1  of  The  Joint  Stock  Companies 
Winding-up  Amendment  Act,  1849  (12  &  13  Vict 
c.  108.),  which  amends  and  explains  The  Joint  Stock 
Companies  Winding-up  Act,  1848,  and  which,  by 
sect.  38,  is  to  be  taken  as  part  of  that  statute,  expressly 
excepts  from  the  application  of  the  Act  of  1848,  **  rail- 
way companies  incorporated  by  Act  of  Parliament."  At 
all  events,  therefore,  any  proceedings  taken  under  that 
Act  in  the  present  case  since  1st  August,  1849,  the  date 
of  the  passing  of  stat.  12  &  13  Vict  c.  108.,  would  be 
invalid.  [Lord  Campbell  C.  J.  The  order  in  Chan- 
cery was  made  before  that  date.]  The  defendants  rely 
on  Stat.  13  &  14  Vict  c.  83.  s.  30.,  which  provides  that, 
notwithstanding  the  provision  of  The  Joint  Stock  Com- 
panies Winding-up  Amendment  Act,  1849,  that  Act 
and  the  Winding-up  Act  of  1848  shall  apply  "  to 
any  railway  Company  incorporated  by  Act  of  Par- 
liament in  respect  of  which  an  order  may  have  been 
made  by  the  Court  of  Chancery  for  winding  up  the 
affairs  of  such  company  previous  to  the  passing  of  the 
said  Joint  Stock  Companies  Winding-up  Amendment 
Act,  1849,  and  the  proceedings  for  winding  up  the  same 
shall  proceed  and  be  carried  on  under  the  said"  Acts  "  or 
cither  of  them.**  But  that  provision  is  only  prospective, 
and  renders  valid  only  those  proceedings,  under  the 
Acts  in  question,  against  a  railway  company  incorpo- 
rated by  Act  of  Parliament,  which  have  been  taken 
since^  14th  Augusty  1850,  the  date  of  the  passing  of 
Stat,  13  &  14  Vict  c,  83,  It  could  not  have  been 
intended  to  apply  to  proceedings  taken  under  The  Joint 
Stock  Companies  Winding-up  Amendment  Act,  1849. 


Queen**  Bench. 
1852. 
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1848.     Now  that  section  does  not  absolutely  bar  the   Queen*s  Bench, 

1852 
action,  but  only  provides  for  a  suspension  of  proceedings 

until  proof  is  made  of  the  claim.  But  the  Act  did  not, 
at  the  time  when  the  action  was  commenced,  which  was 
after  the  passing  of  The  Joint  Stock  Companies  Winding- 
up  Amendment  Act,  1849,  and  before  the  passing  of 
Stat  13  and  14  Fict  c.  83.,  apply  to  railway  companies 
incorporated  by  Act  of  Parliament-  The  plaintiflF,  there- 
fore, could  not  have  proved  his  claim  before  the  Master. 
It  is  true  that  stat.  13  &  14  Vict  c.  83.  s,  30.  brings 
railway  companies  incorporated  by  Act  of  Parliament 
within  the  operation  of  the  Joint  Stock  Companies 
Winding-up  Acts,  1848  and  1849;  but  that  does  not, 
retrospectively,  deprive  the  plaintiff  of  the  right  which 
he  previously  had  at  common  law  of  suing  the  Company. 
In  Hitchcock  V.  fVay  (a)  it  was  laid  down  that,  where 
the  law  is  altered  by  statute,  pending  an  action,  the  law 
as  it  existed  when  the  action  was  commenced  must 
decide  the  rights  of  the  parties,  unless  the  Legislature, 
by  the  language  used,  shews  a  clear  intention  to  vary 
the  mutual  rights.  Edwards  v.  Sherren  {b\  Moon  v. 
Durden  (c)  and  Marsh  v.  Higgins  (d)  were  decided 
upon  the  same  principle.  [Lord  Campbell  C.  J.  Stat. 
13  &  14  Fict  c.  83.  is  clearly  retrospective,  both  in  its 
object  and  in  its  terms.] 


Wordsworth,  contra.  In  Ex  parte  Barber  {e)  it  was 
held  that  a  railway  company,  provisionally  registered, 
and  which  had  become  abortive,  was  within  the  pro- 
visions of  Stat  7  &  8  Vict  c.  111.,  and  therefore  within 


(rt)  ^  A.^  E.  943. 
(c)  2  Exeh,  22. 


(6)  11  M.  ^  fr.595. 
id)  9  Com.  B,bb\, 


(c)  1  Macn.  §■  G,  176. 
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VdumeXVllL  those  of  The  Joint  Stock  Companies  Winding-up  Act, 

! 1848,  by  sect.  1  of  the  latter  statute.     [Lord  Campbell 

Mackenzie  ^  j  ^^  ^^^j  ^^^  discuss  the  original  efifect  of  that 
Act,  if  proceedings  taken  under  it  against  railway  com- 
panies incorporated  by  Act  of  Parliament  have  been 
retrospectively  made  valid  by  stat.  13  &  14  Vict  c.  83.] 
Then,  as  to  the  fifth  plea.  It  is  not  contended  that 
the  plaintiff's  right  of  action  is  barred,  but  that^he 
cannot  sue  without  proving  his  claim  before  the  Master. 
The  defence  is  in  accordance  with  the  decisions  in 
MacgregoT  v.  KeUy  (a),  Thompson  v.  Universal  Salvage 
Company  (6),  cited  there,  and  Prescott  v.  Hadow  (c). 


Raymond,  in  reply.  Sect  73  of  the  Joint  Stock  Com- 
panies Winding-up  Act,  1848,  provides  a  specific  mode 
of  putting  a  stop  to  the  action,  by  application  to  a  judge 
for  an  order  to  stay  proceedings  until  proof  of  the 
claim.  The  defendants  are  not  at  liberty  to  plead  the 
omission  to  prove  by  way  of  bar. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

In  this  case,  upon  a  demurrer  to  the  fourth  plea  in 
bar  of  the  action,  the  question  has  been  raised,  Whether 
the  dissolution  of  the  Company  under  The  Joint  Stock 
Companies  Winding-up  Act,  11  &  12  Vict  c.  45.,  was 
a  bar  to  the  action:  and,  upon  the  demurrer  to  the 
fifth  pica,  the  question  is  raised,  under  sect.  73  of  the 
same  Act,   Whether  the   omission   to  prove  the  claim 


(a)  4  Erch.  801. 


(6)  3  Exch.3\0. 


(f )  5  Exch.  726. 
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before  the  Master  was  a  bar.     We  are  of  opinion  that   Queen*s  Bench. 

there  ought  to  be  judgment  for  the  plaintiff  on  these    '- — 

demurrers,  the  pleas  being  bad.  There  is  no  provision 
in  the  statute  taking  away  the  common  law  remedies 
for  a  debt  upon  a  dissolution  under  the  statute :  on  the 
contrary,  by  sect.  58,  it  is  enacted  that  nothing  in  the  Act 
shall  alter  or  affect  the  rights  or  remedies  of  creditors. 
And,  with  respect  to  prohibiting  any  action  after  an 
order  for  dissolution  until  proof  before  the  Master,  under 
sect.  73,  it  is  clear  that  no  bar  to  the  action  is  created,  but 
a  suspension  until  proof  made  or  exhibited,  after  which 
the  creditor  is  at  liberty  to  proceed  with  the  action,  as 
was  decided  in  Prescott  v.  Hadow  (a).  As  the  73d 
section  provides  an  appropriate  remedy  for  suspension 
of  the  action  until  after  proof,  by  application  for  an 
order  to  stay  proceedings,  full  effect  is  given  to  all  parts 
of  the  section  by  holding  that  the  action  may  be  stayed, 
by  judge's  order,  until  after  proof,  but  is  not  barred 
altogether. 

Judgment  for  plaintiff. 


(a)  5  Exch.  726. 
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Friday,  Bateman  agaiust  Bluck. 

Juiu  18tb. 

Trespass  for      ^TRESPASS  for  breaking  and  entering  the  close  of 

entering  plain-     X,.,^,       ,  .i/.or^»t         -i.  *^ 

tiflF's  close  and  plaintiff,  m  the  parish  of  St,  Sepulchre,  lu  the  county 

w^airtherelL"  *  of  Middlesex,  and  pulling  down  a  wall  of  plaintiff  in  the 

Plea:    That  .,     , 

the  close  was  a    said  Close. 

me^ni^S'  First  plea:  Not  guilty.     Issue  thereon. 

tbeMetropo-         Second  plea:  That  the  said  close  and  the  said  wall 

iitan  Paving  *^ 

Act.  67  G.  3.    v^ere  not,  nor  was  either  of  them,  the  close  or  wall  of 

e.  xxix. ;  that 

Dlaintiff;  un-      the  plaintiff.     Issue  thereon. 

<^ntrarytothe  Third  plea:  That  the  said  parish  of  St  Sepulchre, 
thereoiTthe  before  and  at  the  time  of  the  passing  of  stat.  57 
b^awe  the*"^  G.  3.  c.  xxix.  (a),  was  a  part  of  the  metropolb  included 
Se*rii"th^'  within  the  weekly  bills  of  mortality;  and  the  said 
pavement,         ^lose  was,  before  and  at  the   time  when  &c.,  a  paved 

and  plaintiff  ...  . 

refused,  on       public  place  within  the  true  intent  and   meaning  and 

defendant's  .  .  . 

request,  subject  to  the  provisions  of  the  said  Act,  that  is  to  say,  a 

the  same,         public  footway  pavement  which  had  been  and  then  was 

entered  and       paved,  cleansed  and  lighted  under  the  authority  of  the 

'*"He1d!on'^*  commissioners  acting  under  stat.   12  G.   3.  c.  6B.{b)i 

motion  for 

judgment  Non  obstante  yeredicto,  that  the  plea  was  bad  for  not  shewing  that  it  was 
absolutely  necessary  for  defendant,  in  order  to  exercise  Uie  alleged  right  of  passage,  to 
remove  the  wall. 

A  public  highway  may.  in  law,  exist  over  a  place  which  u  not  a  thoroagbfarc.  Whether, 
in  fact,  it  does  exist  or  not,  is  a  question  for  the  jury. 


(a)  Local  and  personal,  public.  *'  For  better  paving,  improving  and 
regulating  the  streets  of  the  metropolis,  and  removing  and  preventing 
nuisances  and  obstructions  therein."    (Printed  in  the  Statutes  at  Large.) 

(6)  "For  the  better  relief  and  employment  of  the  poor  within  that 
part  of  the  parish  of  St.  Sepulchre,  which  is  in  the  county  of  Middhmz  ; 
and  for  paving,  cleansing,  lighting,  watching,  and  regulating  the  squares, 
streets**,  &c.,  "within  the  same;  and  for  removing  annoyances  therefrom* 
&c. 


XV.  VICTORIA.  871 

and  that  the  said  close  was  not  at  the  said  time  when   Queen^s  Bench, 

1852 
&C.,  nor  was  any  part  thereof,  a  turnpike  road  or  any  L__ 

part  of  any  turnpike  road ;  and  that,  just  before  the  said  Baseman 
time  when  &c.,  the  plaintiff  had,  contrary  to  the  provi-  Bldck. 
sions  of  the  first  mentioned  Act,  unlawfully  laid  in  and 
upon  the  said  public  footway  pavement  divers  bricks 
&c.,  and  had  therewith  formed  and  constructed  in  and 
upon  the  said  pavement  the  said  wall  in  the  declaration 
mentioned;  and,  because,  at  the  said  time  when  &c., 
the  said  wall  remained  on  and  incumbering  the  said 
public  pavement,  and  because  the  plaintiff  then,  upon 
the  reasonable  request  of  the  defendant,  refused  to 
remove  the  same,  the  defendant,  at  the  said  time  when 
&c.,  entered  upon  the  said  close  for  the  purpose  of  pull- 
ing down  the  said  wall,  and  removed  the  bricks  and 
other  materials  to  a  small  and  convenient  distance,  and 
there  left  the  same  for  the  use  of  the  plaintiff,  doing 
no  unnecessary  damage:  which  are  the  same  alleged 
trespasses  &c. 

Replication:  That  the  said  close  was  not,  at  the 
time  when  &c.,  a  paved  public  place  within  the  true 
intent  and  meaning  and  subject  to  the  provisions  of  the 
said  first  mentioned  Act.     Issue  thereon. 

Fourth  plea :  That,  before  and  at  the  said  time  when 
&a,  there  was  and  of  right  ought  to  have  been,  into, 
through,  over  and  along  the  said  close,  a  public  and 
common  highway  for  all  the  Queen's  subjects  to  go  and 
return,  pass  and  repass,  on  foot,  at  all  times,  at  their  own 
will  and  pleasure ;  that  defendant,  before  and  at  the  said 
time  when  &c,  was  possessed  of  a  dwelling  house  abut- 
ting on  and  having  a  door  opening  into  the  said  high- 
way ;  and,  because  the  plaintiff  had  wrongfully  erected 
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FoiumeXyill,  in  and  upon  the  said  hifirhway  the  said  wall  so  near  to 
1852  o        ^ 

_J the  said  door  of  the  defendant  as  to  obstruct  the  same, 

Bateman      gQ  ^Y^^^  defendant  could  not,  without  prostrating  the  said 

Bluck.        y^^w^  pass  along  the  said  highway  into  and  from  the 

said  house,  and  because  plaintiff,  at  the  time  when  &&, 

refused,  upon  reasonable  request  of  defendant  then  made 

to  him  in  that  behalf,  to  remove  the  said  wall,  defendant, 

at  the  said  time  when  &c.,  entered  upon  the  said  close 

for  the  purpose  of  pulling  down,  and  did  pull  down, 

the  said  wall  &c.  (justifying  as  in  the  third  plea). 

Replication :  That  there  was  not,  nor  of  right  ought 
to  have  been,  into,  through,  over  and  along  the  said 
close,  a  public  and  common  highway  &c.,  as  in  the  plea 
alleged.     Issue  thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  Middlesfti 
Sittings  after  last  Easter  Term,  it  appeared  that  the 
alleged  close  was  a  court  opening  into  a  public  street  in 
the  parish  of  St  Sepulchre.  There  was  no  thoroughfare 
through  the  court  It  contained  fourteen  or  fifteen 
houses.  The  defendant  was  tenant  of  one  of  these 
houses,  >^ich  had  a  door  opening  into  the  court,  made 
by  a  previous  tenant.  The  defendant  had  been  required 
by  the  plaintiff  to  block  up  the  door,  which  he  re- 
fused to  do;  whereupon  the  plaintiff  erected  the  wall 
in  question  and  thereby  blocked  up  the  door;  upon 
which  the  defendant  pulled  the  wall  down.  The  wall 
was  erected  on  the  pavement  of  the  court ;  and  the 
court  had  been  paved,  at  the  request  of  the  plaintiff, 
by  the  Commissioners  under  stat.  12  Geo.  3.  c.  68., 
and  was  lighted  under  the  powers  of  the  same  Act. 
It  was  objected,  for  the  plaintiff,  that  the  third  and 
fourth  pleas  were  not   proved,  inasmuch   as  the  court 
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was  not  a  public  place  within  the  meaning  of  stat.   Queen'i  Bench. 

57  <?.  3.   c.  xxiz.9   and,    not   being    a   thoroughfare,  ' 

could  have  no  highway  through  it.     The  learned  Judge      Bateman 

directed  a  verdict  for  the  plaintiff  on  the  first  issue  and       Bluck. 

on  so  much  of  the  second  issue  as  related  to  the  wall, 

and  for  the  defendant  on   the   residue  of  the  second 

issue,  and  on  the  third  and  fourth  issues,  with  leave  to 

move  to  enter  the  verdict  for  the  plaintiff  on  the  third 

and  fourth  issues. 

KnawkSf  in  last  JEaster  Term,  obtained  a  rule  Nisi 
according  to  the  leave  reserved,  and  also  to  enter 
judgment  for  the  plaintiff  Non  obstante  veredicto  on 
the  third  issue. 

Montague  Chambers  and  Lush  now  shewed  cause  (a). 
First,  as  to  the  fourth  plea.  The  close  in  question  is  a 
highway.  It  is  objected  that  there  is  no  thoroughfare 
through  it:  but  in  The  Trustees  of  The  Rugby  Charity 
V.  Merryweather  {b)  Lord  Kenyan  observed  that  a 
thoroughfare  was  not  necessary  to  make  a  place  a 
highway.  Woodyer  v.  Hodden  (c)  will  probably  be  relied 
on :  but  the  decision  there  did  not  turn  upon  this  par- 
ticular point,  with  respect  to  which  Chanibre  J.,  in  giving 
judgment,  remarked  that  the  decision  in  The  Trustees 
of  The  Rugby  Charity  v.  Merryweather  {b)  had  been 
generally  acquiesced  in.  [Lord  Campbell  C.  J.  Unless 
the  place  be  used  as  a  public  passage,  what  use  can  the 
public  make  of  it  ?]     That  difficulty  was  suggested  by 

(a)  The  argament  commenced  on  Jkne  10th,  before  Lord  Camfhttt  C  J., 
Coleridg*,  Erie  and  CrompUm  Js. 

(b)  Note  (a)  to  Daniel  v.  North,  11  Eaet,  376.  See  -Re*  ▼.  Ths 
Marquit  of  Downshire,  A  A.^  E,  698. 

(e)  6  Tauni.  125. 
VOL.    XVUI,    N.    8.  3   N 
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and  remove  the  obstruction,  unless  it  interfere  directly   Qu€en*$  Bench, 

and  unavoidably  with  a  right  of  his  own.]     That  cer- '__ 

tainly  makes  it  difficult  to  support  the  third  plea.  Bateman 

Bluck. 

Garths  contriL  As  to  the  fourth  plea,  there  was  no 
evidence  that  the  court  in  question  was  a  highway.  It 
appeared  that  it  was  a  cul  de  sac  ;  and  it  could  not  be  a 
highway  unless  it  were  a  thoroughfare.  [Lord  Campbell 
C.  J.  May  not  a  square,  or  public  promenade,  having 
only  one  entrance,  be  a  highway  ?]  Perhaps  so ;  but 
here  there  was  no  evidence  to  shew  that  it  was  a 
public  place.  In  Hawkinses  Fleas  of  the  Crown,  Book  I. 
c.  76.  8. 1.  (vol.  IL  p.  152.  7th  ed.)  it  is  said  "  that  every 
way  from  town  to  town  may  be  called  a  highway, 
because  it  is  common  to  all  the  King's  subjects,  but  that 
a  way  to  a  parish  church,  or  to  the  common  fields  of 
a  town,  or  to  a  private  house,  or  perhaps  to  a  village, 
which  terminates  there,  and  is  for  the  benefit  of  the 
particular  inhabitants  of  such  parish,  house,  or  village 
only,  may  be  called  a  private  way,  but  not  a  highway, 
because  it  belongeth  not  to  all  the  King's  subjects,  but 
only  to  some  particular  persons,  each  of  which,  as  it 
seems,  may  have  an  action  on  the  case  for  a  nuisance 
therein."  The  correctness  of  the  decision  in  TTie  Trus- 
tees of  The  Rughy  Charity  n.  Merryweather  (a)  was  much 
questioned  by  Man^eld  C.  J.  in  Woodyer  v.  Sadden  (b), 
[Lord  Campbell  C.  J.  In  the  latter  case  it  was  held 
that  there  was  no  dedication  to  the  public]  Here  there 
is  still  less  evidence  of  any  dedication.  In  Wood  v. 
Feal(c)  two  of  the  Judges  express  their  dissent  from 
the  doctrine  laid  down  in  Tlie  Trustees  of  The  Rugby 
Charity  v.  Merryweather  (a). 

(a)  11  Baai,2nb.  n.  (a).  (()  5  TiaaU.  135. 

(e)  b  B.^  Aid,  464. 
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V.  Hadden  (a)  the  Court  did  not  decide  that  there  could   Queen\  Bench, 

lb52. 
not  be  a  highway  under  such  circumstances,  but  only 

that  in  that  particular  case  there  was  none ;  and  I  do 

not  find  anything   decided  there  which  is  necessarily 

inconsistent  with  what  was  laid  down  by  Lord  Kenyan. 

The   fourth  plea,   therefore,  being  proved,  and  being 

unexceptionable  on   the   face  of  it,*   the   defendant   is 

entitled  to  our  judgment 

Coleridge  J.  The  third  plea  being  given  up,  the 
question  is,  whether  there  was  a  highway  through 
the  locus  in  quo,  as  alleged  in  the  fourth  plea.  It 
was  proved  that  the  court  in  question  had  one  opening 
only  into  a  public  street;  that  it  contained  some 
fifteen  houses,  belonging  to  one  person,  but  occupied 
by  diflPerent  tenants;  that  it  was  paved  by  the  commis- 
sioners at  the  request  of  the  plaintiff,  and  had  always 
been  lighted  by  the  parish.  The  jury  found  that  there 
was  a  public  highway  through  it;  and  I  am  of  opinion, 
as  I  was  at  the  trial,  that  there  was  evidence  for  them, 
both  of  a  dedication  to,  and  of  a  user  by,  the  public. 
The  finding,  therefore,  upon  the  facts,  is  satisfactory. 
But  it  is  objected  that  there  cannot,  in  law,  be  a  high- 
way through  a  place  which  is  not  a  thoroughfare,  and 
,that,  therefore,  I  was  not  justified  in  telling  the  jury 
that  there  might  be  a  highway  through  the  court,  and 
leaving  it  to  them  to  say,  upon  the  evidence,  whether 
there  was  or  not  I  cannot  see  any  such  legal  impossi- 
bility as  has  been  suggested.  It  is  suggested  that  the 
way  through  such  a  place  as  this  must  be  assumed  to 
be  for  the  use  of  the  inhabitants  only ;  but  surely  it  is 
for  the  jury  to  say  whether  there  has  or  has  not  been  a 
dedication  and  user.     More  or  less  user  may  be  proved 

(a)  5  Taunt.  126. 
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directed  not  to  be  demanded  or  in  any  way  made  avail-  Queen*  Bench. 
able  till  his  said  son  should  attain  the  age  of  twenty  one, 
and  not  then  if  his  sons  Edward  and  Charles  should  Bishop 
agree  to  enter  into  copartnership ;  but,  if,  on  the  con-  Cubtib. 
trary,  a  copartnership  could  not  be  agreed  on,  then  the 
payment  of  the  said  note  might  be  enforced,  but  without 
interest:  that  the  testator  appointed  plaintiff  and  two 
others,  one  of  whom  was  now  deceased,  his  executors : 
that  the  testator  died  so  possessed  of  the  said  note, 
without  revoking  or  altering  his  said  will  as  to  the  said 
bequest:  that  the  plaintiff  proved  the  said  will  and 
assented  to  the  said  bequest;  whereupon  and  whereby 
the  said  Charles  Curtis  became  entitled  to  the  said  note 
and  to  the  money  due  thereon:  that  afterwards,  and 
while  the  said  C.  Curtis  was  so  entitled,  and  before  the 
commencement  of  this  suit,  to  wit  on  &c.,  the  said  C. 
Curtis  was  convicted  of  felony  and  sentenced  to  trans- 
portation for  a  term  not  yet  expired ;  by  reason  of  which 
said  felony,  and  by  force  of  the  said  judgment,  the  said 
C.  Curtis  forfeited  to  our  Lady  the  Queen  the  said 
promissory  note  and  the  money  due  thereon  and  all 
causes  of  action  in  respect  thereof.     Verification. 

Replication,  suggesting  the  death  of  the  remaining 
co-executor  since  the  last  pleading,  and  setting  out  the 
will  of  the  testator  verbatim,  which  contained  the 
bequest  as  alleged  in  the  plea.     Verification. 

Special  demurrer.     Joinder. 

Maxwell^  for  the  defendaK\t.  The  replication  is  no 
answer  to  the  plea.  The  testator  made  his  will  after  the 
passing  of  stat.  7  ^.  4  &  1  Vict.  c.  26.,  which  provides, 
by  sect.  3,  that  it  shall  be  lawful  for  every  person  to 
bequeath  all  personal  estate  to  which  he  shall  be  entitled 
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of,  would  devolve  upon  his  executor  or  administrator. 
Bishop  rpj^^  ^^^^  .^  question,  therefore,  passed  to  Ckarks 
Cvms.  Curtis  under  the  will.  [Lord  CampbeU  C.  J.  Stat 
7  ^.  4  &  1  VicL  c.  26.  does  not  give  the  power  of 
bequeathing  any  other  kinds  of  personalty  than  those 
which  could  be  bequeathed  before,  although  it  gives 
additional  powers  as  to  realty.]  Sect.  1  includes,  in  the 
definition  of  personal  estate,  debts  and  choses  in  action. 
Therefore  the  right  of  suing  upon  this  note,  which  is  a 
chose  in  action,  and  which,  if  not  bequeathed,  would 
vest  in  the  executor,  may  now  be  bequeathed  by  will. 
[Lord  CampbeU  C.  J.  If  so,  the  assent  of  the  executor 
would  not  be  necessary.]  No  doubt  the  legatee  would 
take  the  bequest  subject  to  the  right  of  the  executor  to 
treat  it  as  assets  for  the  payment  of  the  testator^s  debts. 
But  here  the  plea  alleges  the  assent  of  the  executor. 
[^Crompton  J.  His  assent  would  pass  the  property  in 
the  note  to  the  legatee,  but  not  the  right  to  sue.]  That 
would  depend  on  what  it  was  the  testator^s  intention  to 
bequeath :  he  could,  if  he  chose,  bequeath  not  only  the 
instrument  itself,  but  the  right  of  suing  on  it,  under 
sects.  1,  3.  [Coleridge  J.  Suppose  the  legatee  here 
had  not  been  convicted;  how  could  he  have  sued?] 
He  could  have  averred  the  bequest,  and  the  assent  of 
the  executor.  [Lord  Campbell  C.  J.  The  will  declares 
that  payment  of  the  note  is  not  to  be  enforced  till  a 
particular  time ;  would  the  legatee  have  any  legal  right 
in  the  note  before  that  time  arrived?]  At  all  events  he 
would  have  a  beneficial  interest ;  and  that  would  pass  to 
the  Crown  by  his  conviction.  In  Hawkins's  Fleas  of 
the  Crown,  Book  ii.  c.  49.  s.  9.  (vol.  iv.  p.  480.  7th  ed.), 
it  is  said  that  *'  all  things  whatsoever  which  are  com- 
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prehended    under    the   notion   of    a    personal    estate,   Queen*i  Bench. 

whether  they  be  in  action  or  possession,  which  the  party  L_ 

hath,  or  is  entitled  to  in  his  own  right,  and  not  as  Bishop 
executor  or  administrator  to  another,  are  liable  to  such  Curtis. 
forfeiture ;"  and  one  of  the  instances  there  given  (sect.  10) 
is  "  a  bond  taken  in  another's  name."  The  same  doc- 
trine is  laid  down  in  Bractan^  as  to  outlawry,  foL  132  b., 
lib.  ui.  c.  14.  8. 12.  In  Bullock  v.  Dodds  (a),  where  these 
authorities  are  cited,  it  was  held  that  to  an  action  on 
a  bill  of  exchange,  indorsed  to  the  plaintiiF  after  his 
attainder,  such  attainder  might  be  pleaded  in  bar. 
{Crompton  J.  If  the  legatee  here  had  been  the  legal 
promisee,  no  doubt  his  right  would  have  been  forfeited.] 

Hogffinsy  contra,  was  not  called  upon. 

Lord  Campbell  C.  J.  The  plea  is  bad.  It  is 
admitted  that  before  stat.  7  ^.  4  &  1  Vict.  c.  26.  the 
property  in  this  note,  and  the  right  to  sue  upon  it,  would 
not  have  vested  in  Charles  Curtis^  under  the  will ;  but 
it  is  contended  that,  under  sect.  3  of  that  statute,  they 
could  be  legally  bequeathed.  That  is  a  misconstruction 
of  the  Act  The  Legislature  did  not  intend  to  make 
any  kind  of  personalty  bequeathable  which  was  not 
bequeathable  before,  but  only,  as  regards  that  kind  of 
property,  to  regulate  the  form  of  executing  wills.  With 
respect  to  real  estate,  it  does  provide  that  some  kinds 
not  previously  devisable,  such  as  rights  of  entry,  may  be 
devised.  But  there  is  nothing  to  shew  an  intention  of 
enabling  a  testator  to  bequeath  a  chose  in  action,  so  as 
to  pass  the  right  to  sue.     That  right  was  certainly  in 

(tt)  2  B.^  Aid.  268. 
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Her  Majesty  and  the  King  of  the  French  concerning  Queen*»  Btnek. 

the  fisheries  in  the  seas  between  the  British  Islands  1__ 

and  France'')  trawl  fishing  is  forbidden  in  all  places  ^''^^^^^ 
where  there  are  boats  engaged  in  herring  or  mackerel  Nicholls. 
drift  net  fishing;  and  it  is  enacted  that  trawl  boats 
shall  always  keep  at  a  distance  of  at  least  three  miles 
firom  all  boats  fishing  for  herrings  or  mackerel  with 
drift  nets:  And  whereas,  before  and  at  the  time  ftc, 
and  after  the  passing  of  the  said  Act,  the  plaintifis 
were  lawfully  possessed  of  a  certain  boat,  together  with 
certain  drift  nets  and  other  materials  and  implements 
for  fishing  for  herrings,  of  the  value  of  200/. ;  and  after- 
wards, to  wit  on  &c.,  plaintiffs  were,  with  their  said 
boat,  with  the  said  nets,  materials  and  implements,  on 
the  high  seas,  lawfully  engaged  in  herring  drift  net 
fishing,  which  the  defendant  well  knew,  and  whilst 
plaintifis  were  in  the  said  part  of  the  high  seas  afore- 
said, so  engaged  as  aforesaid,  defendant  was  then  and 
there  possessed  of  a  certain  other  boat  with  materials 
and  implements  for  trawl  fishing :  and  plain  tiiFs  say  that, 
pursuant  to  and  by  virtue  of  the  said  Act,  it  became 
and  was  the  duty  of  defendant  to  abstain  firom  trawl 
fishing  where  plaintiffs  in  their  said  boat  were  engaged 
in  herring  drift  net  fishing;  and  it  was,  pursuant  to 
and  by  virtue  of  the  said  Act,  the  duty  of  defendant,  if 
defendant,  in  his  said  boat,  commenced  or  engaged  in 
trawl  fishing,  to  keep,  while  so  engaged,  at  a  distance 
of  three  miles  from  the  said  boat  or  vessel  of  plaintiffs 
whilst  plaintifis  were  so  engaged  as  aforesaid:  Yet 
defendant,  well  knowing  the  premises,  and  disregarding 
his  said. duty,  and  contriving  &c.  to  injure  plaintiffs  in 
that  behalf,  whilst  plaintifis  were  so  engaged  as  afore- 
said, wrongfully  and  unjustly,  and  contrary  to  his  said 
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aware  of  the  position  of  the  boat  of  the  plaintiffc,  Qiieen*$  Bench, 
knowingly  came  within  three  miles.  [Coleridge  J.  And  - 
the  defendant's  answer  is,  that  he  was  not  aware  of  the 
position  of  the  boat  of  the  plaintifis,  because  she  had 
not  hoisted  lights :  that  is,  in  effect,  a  plea  of  Not  guilty. 
Erie  J.  If  the  plea  be  good,  the  declaration  is  bad, 
for  not  averring  the  performance  of  the  condition  pre- 
cedent] The  plea  treats  the  hoisting  of  lights  as  a 
condition  precedent :  but  it  is  not  so ;  and  therefore  the 
declaration  need  not  aver  its  performance ;  Pordaffe  v. 
Cole  (a).  The  hoisting  lights  is  merely  for  better 
effectuating  the  other  prohibition:  at  all  events,  the 
averment  is  unnecessary  where  knowledge  on  the  part  of 
the  defendant  is  averred,  as  here.  [Jx)rd  Campbell  C.  J. 
I  do  not  think  that  the  question  of  knowledge  enters, 
into  the  case;  the  statute  has  laid  down  a  positive 
rule,  which  we  must  assume  admits  of  being  obeyed.] 
Possibly  the  neglect  of  the  defendant  to  hoist  lights 
might  have  been  a  defence  in  a  proceeding  to  recover  the 
penalties  imposed,  under  article  75,  for  coming  within 
the  prescribed  limits ;  but  it  is  not  so  in  a  common  law 
action  for  a  private  injury.  [Lord  Campbell  C.  J.  This 
action  hardly  comes  within  that  definition;  it  is  an 
action  founded  on  the  statute.] 

Archibald,  contra.  First,  the  plea  is  good.  The  de- 
claration is  for  breach  of  a  statutory  duty :  the  plea, 
therefore,  raises  a  good  defence  by  shewing  that  the 
plaintifis  were  not  following  their  occupation  under  the 
provisions  of  the  statute,  so  that  the  statutory  duty  on 
the  part  of  the  defendant  did  not  arise.     The  hoisting 

(a)  1  Wnu,  SauH.  319  /. 


886  Q.  B.   TRINITY  VACATION. 

Volume xviiT,  of  lights  is  cleafly  a  condition  precedent  to  the  right  of 

the  plaintiffs  to  sue  in  respect  of  the  collision. 

Marshall         Next,  the  declaration  is  bad.    The  averment  of  notice 
▼. 

NicHOLLB.  is  not  sufficient  It  should  have  been  averred,  at  all 
events,  that  the  defendant  knew  that  he  was  within 
three  miles  of  the  boat  of  the  plaintifis.  Moreover,  the 
declaration  does  not  shew  that  the  collision  took  place 
in  that  part  of  the  high  seas  to  which  the  Act  applies ; 
that  is,  between  the  United  Kingdom  and  France. 

But,  further,  no  action  at  common  law  lies  for  a 
collision  caused  by  a  breach  of  the  statutory  duty. 
Articles  69,  70,  71,  75,  provide  that  all  contentions  of 
this  kind  shall  be  **  submitted  to  the  exclusive  juris- 
diction of  the  tribunal  or  the  magistrates  which  shall 
be  designated  by  law  ;*•  that  is,  in  England,  by  sect  11, 
any  magistrate  having  jurisdiction  in  the  place  in  which 
or  in  the  waters  adjacent  to  which  the  oflPence  is  com- 
mitted, or  to  which  the  oflPender  is  brought ;  and  that  the 
proceedings  shall  be  conducted  in  a  summary  manner 
before  such  tribunals,  which  are  empowered  to  inflict 
pecuniary  and  other  penalties  for  breaches  of  the  statute, 
and  to  award  compensation  to  the  injured  parties.  This 
statutory  remedy,  being  exclusive,  ousts  the  plainti£fs  of 
their  remedy  by  action,  according  to  the  principle  of 
the  decisions  in  Crisp  v.  Bunbury  (a)  and  Stevens  v. 
Jeacocke  (i). 

8.  Temple,  in  reply.  The  remedy  by  statute  here 
is  cumulative,  not  exclusive.  The  action  is  not  simply 
for  a  breach  of  the  statutory  duty,  but  for  consequential 
damage  caused  by  such  breach  (c).    [Erie  J.   In  Stevens 

(a)  8  Bing,  394.  (6)  \\  Q,  B.  731. 

(c)  See  CoHch  t.  Sttd,  3  E,  ^  B.  402. 
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•V.  Jeacocke  (a)  the  plaintiff  lost  a  large  quantity  of  fish   Queen'»  Bench. 

by  the  defendant's  breach  of  the  statute.]  The  fish  were  !^ 

not  his,  except  by  the  statute;  there  was  no  loss  for     ^^**"^^^ 
which  he  could  have  sued  at  common  law.     Here  the     Nicholls. 
statutory  remedy  is  not  coextensive  with  the  injury: 
the   common   law   right    of  action,   therefore,   is    not 
excluded;  Mayor  of  Lichfield  v.  Simpson  (i).     Albon  v. 
IS/ke  (c)  is  also  in  point. 

Lord  Campbell  C.  J,  I  am  clearly  of  opinion  that 
the  last  objection  made  by  the  defendant  is  fatal.  No 
action  can  be  maintained  for  such  an  injury  as  this.  The 
defendant  has  violated  the  25th  article  of  the  ti*eaty, 
which,  by  sect.  1  of  the  statute,  is  to  have  all  the  force 
of  an  Act  of  Parliament.  The  declaration  alleges  that 
it  was  the  defendant's  duty  to  observe  that  article ;  and 
his  neglect  to  do  so  is  the  breach  laid.  Now  article  69 
declares  that  all  transgressions  of  these  regulations  shall 
be  submitted  to  the  exclusive  jurisdiction  of  "  the  tribu- 
nal  or  the  magistrates  which  shall  be  designated  by  law." 
Such  tribunal  is  to  decide  ^^  all  differences"  and  ^'  all  con- 
tentions, whether  arising  between  fishermen  of  the  same 
country,  or  between  fishermen  of  the  two  countries:" 
and,  by  articles  71,  75,  may  adjudge  penalties,  and  award 
and  enforce  the  payment  of  damages  to  the  injured  party. 
Then,  if  we  refer  to  sect.  11,  we  find  that  the  competent 
tribunal  in  England  is  ^^  any  magistrate  or  justice  of  the 
peace  having  jurisdiction  in  the  county  or  place  in  which 
or  in  the  waters  adjacent  to  which  the  offence  shall  be 
committed  or  to  which  the  offender  shall  be  brought ;" 
and,  again,  by  sects.  1 1,  14,  such  magistrate  may  impose 

(a)  n  Q.  B.  731.  (()  8  Q.  B.  65. 

(c)  4  MoK.  $•  G.  421. 
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tribunal  provided  by  the  statute,  no  action  at  common   Queens  Bench, 
law  lies  for  such  breach.  ' 

Mabbhall 

V. 

Erle  J.  The  plaintiffs  complain  that  the  defendant,  N'cholls. 
when  trawling,  did  not  keep  at  a  distance  of  three  miles 
from  their  boat,  they  being  engaged  in  drift  net  fishing. 
It  is  clear  that  this  would  have  been  no  ground  of  com- 
plaint but  for  the  statute;  and  the  statute  provides  a 
specific  and  exclusive  tribunal  for  the  decision  of  all 
disputes  between  French  and  English  fishermen  arising 
within  its  jurisdiction.  No  action  at  common  law, 
therefore,  will  lie  where,  as  in  the  present  case,  that 
tribunal  has  jurisdiction  in  the  dispute.  Mayor  of 
Lichjield  v.  Simpson  (a)  and  Albon  v.  Pyke  (jb)  are  not 
in  point.  In  the  first  of  those  cases  the  remedy  created 
by  statute  was  not  coextensive  with  the  injury;  in  the 
second  the  action  was  brought  upon  a  promissory  note, 
which  did  not  appear  to  have  been  taken  for  money 
lent,  and  the  statute  did  not  create  any  right  to  bring 
such  an  action. 

(Crompton  J.  was  absent.) 

Judgment  for  defendant. 

(a)  8  Q.  B,  65.  (6)  4  Man,  fi-  G.  421. 
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ABANDONMENT   OF   RAILWAY 
ACT. 

Page  862.     Railway^  I.  L 

ABATEMENT. 

Of  public  nuisance   by  private    indi- 
vidual, 870.     Highway^  I. 

ACCIDENT. 
Occasioned  by  misfeasance. 
Measure  of  damages,  93.    Deaths  I. 

ACCOUNT  STATED. 

I.  Evidence. 

Necessity  for  shewing  some  item  to  a 
specific  amount  agreed  on. 

A  plaintiff  cannot  recover  on  an 
account  stated  without  shewing  some 
item,  to  a  specific  amount,  agreed 
upon  as  due;  though  a  single  item 
would  be  sufficient. 

Plaintiff,  to  prove  an  account  stated, 
gave  in  evidence  a  letter  in  which 
defendant  wrote  to  plaintiff:  **  Oblige 
me  by  holding  my  cheque  till  Monday^ 
and  in  the  interim  I  wUl  send  you  the 
amount  in  cash."  The  cheque,  being 
post-dated,    could   not    be    read  as 

3o2 


evidence ;  and  there  was  no  further 
evidence  of  the  amount  admitted  by 
defendant  to  be  due. 

Held,  by  Lord  Campbell  C.  J., 
Wightman  and  Crompton  Js.,  That 
the  plaintiff  could  not  recover  even 
nommal  damages. 

By  Erie  J.  That  nominal  damans 
might  be  ^iven,  the  letter  shewmfl^ 
that  a  definite  sum  had  been  arrived 
at  in  account,  though  the  amount 
could  not  be  proved.  Lane  y.  UiU, 
252. 

II.  Effect  of  admitting  an  amount  as 
stated  in  a  document  which  cannot 
be  read  in  evidence,  252.    Anie^  I. 


ACKNOWLEDGMENT. 

I.  Generally. 

When  it  does  not  amount  to  an  ac- 
count sUted,  252.  Accotait  Staled,!. 


out  of  Statute  of 


n.  To    take    debt 
Limitations. 


Distinction  between  an  absolute  ac- 
knowledgment and  the  expression 
of  a  hope. 

T.  owed  to  P.  ^  C{>.,  before  their 
bankruptcy,  2752.  as  surviving  partner 
of  r.  Y.  f  y.,  and  6565^  due  inde- 
pendently of  that  partnership.    As 


ADJUDICATION. 


AGENT. 
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III.  Suspension. 

Till  afler  proof  under  Windiog-up 
Acts,  862.    naUwajf,!.!. 

ly.  Proceedings  when  stayed. 

Until  proof  is  made  under  Winding- 
up  Acts,  862.     Bailway^  I.  1. 

ADJUDICATION. 

Order  bad  for  not  shewing  adjudication. 

An  order,  made  by  two  justices 
under  the  Tithe  Commutation  Act, 
5  &  6  Vict  c.  54.  8,  16.,  for  payment, 
by  way  of  contribution,  of  a  propor- 
tion of  rent  charge  on  a  close,  afler 
stating  that  complaint  on  oath  had 
been  made,  before  one  of  the  said 
justices,  of  the  several  matters  giving 
tjiem  jurisdiction  to  make  the  order, 
proceeded  as  follows :  "  And  now  at 
this  day  the  said**  (complainant  and 
the  party  summoned)  "  appear  before 
us  die  undersigned  justices,  and  we, 
having  examined  into  the  merits  of 
the  said  complaint,  do,  in  pursuance 
of  the  statute  in  that  case  made  and 
provided, determine  that  the  just  pro- 
portion** &c.  **to  be  contributed  by 
E,  IF.**  (on  whom  the  order  was 
made)  "  in  respect  of  the  said  close** 
is  &c.  The  order  then  declared  the 
amount  of  the  proportion  payable,  and 
ordered  payment. 

Held,  that  the  order,  upon  the  face  of 
it,  was  insufficient,  inasmuch  as  it  did 
not  shew  any  adjudication,  express  or 
implied,  of  the  truth  of  the  matters 
of  complaint.  Regina  v.  Williams^ 
393. 


ADMISSION. 

I.  Explanation  of  mistake,  722.  Bank^l, 

II.  See  also  Acknowledgment, 

AGENT. 

I.  Nature  of  the  agency 

1 .  When  certain  landowners  or  their 
agents  are  made  commissioners  by 
statute  :  manner  and  time  of  ap- 
pointment. 


A  local  drainage  Act  created  the 
lords  or  ladies  of  three  manors,  or,  in 
his,  her  or  their  absence,  their  agents 
appointed  in  writing  under  their  hands, 
commissioners  for  executing  the  Act ; 
it  authorized  the  commissioners  to 
take  lands  for  the  purposes  of  the 
drainage  ;  and  it  contained  clauses  for 
that  purpose  to  the  same  effect  as 
those  in  tne  Lands  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vict.  e.  18.), 
subsequently  passed :  And  it  pro- 
vided that  no  person  should  be  capable 
of  acting  as  a  commissioner  or  agent 
for  a  commissioner  till  he  had  made 
a  declaration  that  he  would  duly  ex- 
ecute the  powers  in  the  exercise  of 
which  he  should  act  as  commissioner 
or  agent. 

The  three  lords  of  the  manors,  by 
writing  under  their  hands  respec- 
tively, appointed  the  defendants  their 
agents ;  but  without  having  6rst  made 
the  declaration.  The  defendants  acted 
as  commissioners  (6rst  making  the 
declaration),  and  gave  plaintiff  a 
written  notice  that  they  rcquii*ed  to 
take,  for  the  purposes  of  the  Act, 
3  acres,  1  rood,  25  perches,  of  bis 
land :  describing  the  specific  acres, 
rood  and  perches.  Plaintiff  refused 
to  treat ;  and  the  commissioners  there- 
upon issued  a  warrant  to  the  sheriff 
ot  the  county  to  summon  a  jury  to 
assess  the  sum  to  be  paid  for  the  pur- 
chase of  3  a.  1  r.  25  p.  of  land,  required 
for  the  purposes  of  the  Act ;  but  the 
warrant  did  not  recite  or  refer  to  the 
notice,  nor  describe  specifically  which 
3  a.  1  r.  25  p.  were  required.  Plain- 
tiff  had  two  hundred  acres  of  land 
in  the  district.  Both  the  notice  and 
warrant  were  in  the  defendants*  names 
as  commissioners.  A  jury  was  im- 
pannelled,  and  assessed  the  price  of 
3  a.  1  r.  25  p.  pointed  out  to  them, 
which  were  in  fact  the  same  land  spe- 
cifically described  in  the  notice.  An 
inquisition  was  drawn  up,  reciting  the 
warrant  but  not  the  notice,  and  not 
shewing  specifically  in  respect  of  which 
3  a.  1  r.  25  p.  of  plaintifr*s  land  the 
price  was  assessed.  Plaintiff,  who  had 
throughout  protested  against  the  pro- 
ceedings, refused  to  receive  the  price 
so  assessed.  Defendants  paid  into  the 
Bank  (under  a  section  in  the  Local 


ALTERATION. 


APPLICATION. 
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ALTERATION. 

In  dominant  tenement,  112.    Easement, 
III. 


AMBIGUITY. 
In  form  of  instrument. 
Bill  or  note,  471,    Bills,  I. 

AMENDMENT. 
At  Nisi  Frius,  640.    Executors,  I.  1. 

ANCIENT  LIGHT. 
See  Easement, 

ANNUITY. 

Surety  bond. 

Successiye  breaches  :  statute  of  limi- 
tations ;  bankruptcy,  593.  Bond,  I. 

APPEAL. 
I.  From  decision  of  judge  at  chambers. 
Within  what  time  to  be  made. 

In  April,  1851,  plaintiff  recovered 
in  a  superior  Court  a  sum  under  40s, 
In  June,  1851,  he  took  out  a  summons 
before  a  Judge  at  Chambers,  for  costs, 
under  stat.  13  &  14'Fic/.  c.  61.  s.  13. 
The  Judge,  conceiving  that,  although 
concurrent  jurisdiction  was  proved, 
he  had  a  discretion  as  to  making  an 
order  for  costs,  indorsed  the  summons 
with  the  words  **  no  order."  In  Jan- 
uary, 1852,  plaintiff  moved  the  Court 
of  Queen*s  Bench  to  be  allowed  the 
said  costs. 

Held,  that  the  application  must  be 
considered  as  an  appeal  from  the  deci- 
sion of  the  Judge  at  Chambers ;  and 
that  it  was  made  too  late. 

Per  Lord  Campbell  C.  J.  Appli- 
cations in  the  shape  of  an  appeal  from 
the  decision  of  a  'Judge  at  Chambers 
should  be  made  within  the  term  next 
after  such  decision.  Meredith  v. 
Gittins,  257. 


II.  To  sessions :  Borough  or  County. 

Appeal  against  order  of  maintenance 
of  pauper  lunatic,  861.    Poor,  XII. 

m.  Time  of  appealing. 

Against  decision  of  Judge  at  cham- 
bers, 257.     Ante,  I. 

IV.  Notice  sent  by  post. 

At  what  time  deemed  to  have  been 
given,  388.    Poor,  X. 

y.  Contesting  appeals. 

Consent  of  vestry,  682.    Poor,  V.  1. 

VI.  Hearing:  interested  justice. 

1.  What  is  interference  of  an  inter- 
ested justice,  and  the  consequences, 
416.     Certiorari,  I. 

2.  What  accidental  presence  without 
interfering  does  not  vitiate. 

The  mere  presence  on  the  Bench 
of  an  interested  magistrate  during 
part  of  the  hearing  of  an  appeal  is  not 
sufficient  ground  ror  setting  aside  an 
order  of  Sessions  made  on  such  hear- 
ing, if  it  be  expressly  shewn  that  he 
took  no  part  in  the  hearing,  came  into 
Court  for  a  different  purpose,  and  did 
not  in  any  way  influence  the  decision. 
Regina  v.  London,  Justices,  421  n. 

VII.  In  particular  instances. 

Against  order  of  mMntenance  of 
pauper  lunatic,  361.    Poor,  XH. 

APPEARANCE. 

Recognizance    to   appear    and  answer 
indictment.    Reg,  Gen,  251. 

APPLICATION. 

Second  application. 

Renewal  when  allowed  on  supplying 
defect  of  mere  form. 

The  attestation  of  a  warrant  of 
attorney  was  as  follows:  '^Signed, 
sealed  and  delivered"  &c.,  **in  the 
presence  of  me,  H,  C**  (an  attorney), 
"  who,  at  the  request  and  in  the  pre- 
sence of  the  said  J,  H.  B.,  J,  C.  and 
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APPOINTMENT. 


ASSIGNEE. 


J,  A,  P.'*  (the  executing  parties), 
"  have  set  and  subscribed  mj  name  as 
the  attorney  on  their  behalf  attesting 
the  execution  hereof,  having  first  read 
over  and  explained  to  them  and  each 
of  them  the  nature  and  contents 
hereof.    H.  Cr 

Held,  not  a  sufficient  compliance 
with  Stat.  1  &  2  Vict  c.  110.  *.  9. 

On  motion  to  set  aside  a  Jud^je's 
order  made  at  Chambers  upon  reading 
certain  affidavits,  the  party  moving 
omitted  to  bring  before  this  Court  the 
affidavits  produced  at  Chambers ;  and 
the  rule  was  therefore  discharged  with 
costs.  Held,  that  he  might  (af^er 
payment  of  costs)  renew  the  same 
motion,  putting  in  the  affidavits. 
Pocock  V.  Pickerings  789. 

APPOINTMENT. 

Of  agent  to  act  as  commissioner  under  a 
local  act,  831 .    Agent,  I.  I. 

APPORTIONIVIENT. 
Salary  when  not  apportionable. 

The  salary  of  an  auditor  and  super- 
intending manager  of  an  estate,  hold- 
ing office  during  the  joint  lives  of  the 
employer  and  himself,  is  not  a  pay- 
ment apportionable  under  stat.  4  &  5 
W.  4.  c.  22.  s.  2. 

The  indenture  by  which  Z.,  the 
auditor,  engaged  himself  stipulated 
that  Z.,  who  was  a  barrister,  should 
relinquish  so  much  of  his  practice  as 
was  incompatible  with  the  office,  and 
the  whole  if  required  by  5.,  the  em- 
ployer :  that,  if  S,  should  revoke  the 
appointment  without  adequate  cause, 
the  adequacy  to  be  determined  as  afler 
mentioned,  or  if  Z.  should  resign  upon 
adequate  cause,  the  adequacy  to  be 
determined  in  like  manner,  S,  should 
allow  Z.  a  retiring  pension  of  1000/. 
a  year  during  their  joint  lives :  and 
that  the  adequacy  of  the  cause  for  any 
revocation  or  resignation  should  be 
determined  by  a  referee,  who  was 
named  ;  with  a  proviso  for  other  re- 
ference in  case  of  necessity.     Held : 

That  the  stipulation  for  reference 
was  not  void  as  ousting  the  Courts  of 
jurisdiction.    But 


That  Z.,  being  dismissed,  as  he 
alleged,  wrongfully,  might  sue  for  tlie 
retiring  pension  without  having  first 
procured  the  adequacy  of  the  cause 
to  be  decided  upon  by  the  referee; 
the  sense  of  the  agreement  being  that 
the  onus  of  proving  the  adequacy  of 
the  cause  to  be  adjudicated  upon 
should  lie  upon  that  party  who  did  sn 
act  (whether  revocation  or  resigna- 
tion) determining  the  employment 
Lowndes  v.  Stamford^  Earl^  425. 


APPREHENSION. 

See  Arrest, 

ARBITRATION. 

Prospective  covenant  that  a  preliminary 
matter  shall  be  detennined  by  a 
referee. 

1 .  When  not  void  as  ousting  Court  of 
jurisdiction,  425.     ApporUoKmaiL 

2.  Burthen  of  compliance,  on  which 
party  it  lies,  425.  Apportion' 
ment. 


ARGUAIENTA  TIVENESS. 
In  pleading,  2.     Assurance^  I. 

ARMY. 
Pay,  692.    East  India  Companif, 

ARREST. 

On  criminal  charge. 

Pleading :    belief :    new    assignment, 
378.     Imprisonment. 

ASSIGNEE. 

I.  When  bound  by  covenant  though  not 

named,  661.    Covenant ^  I.  1. 

II.  Of  bankrupt.     Bankrupt, 


ASSUMPSIT. 


ASSURANCE. 


897 


ASSUMPSIT. 
Indebitatus. 

Against  corporation,  for  use  and  oc- 
cupation, 632.     Corporation^  I.  1. 


ASSURANCE. 
I.  Parties. 

Joint  or  several  liabilities  of  sub- 
scribing or  nonsubscribing  direc- 
tors. 

Declaration  against  five  defendants 
stated  that  defendants  were  proprie- 
tors and  shareholders  of,  and  partners 
in,  a  company  called  The  M,  Assurance 
Company :  that  plaintiff  caused  to  be 
made  a  policy  on  ship  &c.  purporting 
that  he  made  insurance  at  and  from 
&c.  against  certain  risks,  which  the 
said  Company  were  contented  to  bear : 
and  it  was  declared  and  agreed  by  and 
between  the  Company  and  the  assured, 
That  the  capital  stock  and  funds  of 
the  Company  should  alone  be  liable 
to  answer  and  make  good  all  demands 
under  the  policy,  and  that  no  proprie- 
tor of  the  Company  should  be  in  any- 
wise liable  to  any  demands,  nor  be  in 
anvwise  charged,  by  reason  of  the  said 
policy,  beyond  the  amount  of  his  share 
in  the  capital  stock,  it  being  one  of  the 
original  and  fundamental  principles 
of  the  Company  that  the  responsibility 
of  the  individual  proprietors  should  in 
all  cases  and  under  all  circumstances 
be  limited  to  their  respective  shares 
in  such  capital  stock  :  And  the  policy 
further  stated  that  the  Company  were 
contented,  and  bound  themselves,  to 
tlie  assured  for  the  true  performance 
of  the  premises:  The  count  then 
alleged  that,  in  consideration  that 
plaintiff  had  paid  the  premium  and 
promised  defendants  to  perform  all 
thinr^s  in  the  policy  contained  to  be 
performed  on   his    part,    defendants 

Eromised  plaintiff  that  they  would 
ecome  and  be  insurers  to  plaintiff  of 
1100/.  on  the  said  ship  during  the 
time  in  the  policy  mentioned,  and 
would  perform  all  things  therein  con. 
tained  on  their  part  as  such  insurers 


of  1100/.  to  be  performed;  and  de- 
fendants then  became  and  were  in- 
surers to  plaintiff,  and  subscribed  the 
policy  as  such  insurers  of  1 1 00/.  on  the 
said  ship.  The  count  then  averred 
total  loss,  and  non-payment,  although 
the  capital  stock  and  funds  of  the 
Company  had  always  been  sufficient 
to  pay  plaintiff  the  1100/. 

One  defendant  demurred  to  the 
count,  all€^ng  uncertainty,  and  other 
grounds  of  special  demurrer. 

A  second,  J,  G.,  pleaded  Non  As- 
sumpsit ;  and  that  the  stock  and  funds 
had  not  been  and  were  not  sufficient. 

A  third  pleaded  that  the  policy  was 
made  after  stat.  35  O,  3.  c.  63.^  and 
that  defendant's  name  was  not  ex- 
pressed or  specified  on  the  policy ; 
whereby  the  insurance  became  and 
was  null :  Special  demurrer,  alleging 
that  the  plea  was  an  argumentative 
denial  of  defendant's  subscription. 

A  fourth  defendant  pleaded  that  he 
was  proprietor  of  fifty  shares  only,  of 
100/.  each,  and,  before  action  brought, 
had  paid  claims  and  demands  upon 
the  Company  in  respect  of  insurances 
to  the  amount  of  more  than  5000/.  of 
his  own  moneys.  Demurrer  to  the 
plea  as  bein^r  an  argumentative  denial 
of  the  sufficiency  of  the  capital  stock, 
and  as  amounting  to  a  traverse  of  the 
promise,  and  as  uncertain. 

Held  by  the  Court  of  Queen's 
Bench : 

That  the  policy,  as  set  out  in  the 
declaration,  shewed  a  joint  liability, 
capable  of  being  enforced  at  law  if  tnc 
Company  had  sufficient  capital  stock 
and  funds ;  which  it  appeared  by  the 
count  they  had  :  That  an  execution  of 
the  policy  by  the  defendants  suffici- 
ently appeared:  and  that  the  count 
was  good  both  on  general  and  on 
special  demurrer. 

And  that  no  material  distinction 
arose  in  the  case  of  the  fourth  defend- 
ant from  his  having  paid  on  policies  a 
sum  equal  to  his  subscription. 

Also,  as  to  the  third  defendant,  that 
the  insurance  being  stated  in  the  de- 
claration to  have  been  made  by  the 
Companjr,  of  which  he  was  one,  it  was 
immaterial,  since  stat.  5  G,  4.  r.  114., 
that  individual  subscribers  were  not 
named  in  the  policy. 


898 


ASSURANCE. 


And,  by  JErle  and  Wighiman  Js., 
that  his  special  plea  was  an  argumen- 
tative Non  Assumpsit. 

On  the  trial  of  the  cause,  the  second 
defendant,  J,  O,  (no  other  appearing), 
tendered  a  bill  of  exceptions,  'fhe 
evidence  and  ruling  which  raised  the 
exception  were  as  follows : 

The  defendants  were  associated  in 
a  partnership  for  the  purpose  of  effect- 
ing insurances ;  the  capital  to  consist 
of  1,000,0002.  divided  into  1002.  shares. 
In  fact,  shares  to  the  amount  of 
500,0002.  only  had  been  taken,  upon 
which  calls  had  been  paid  to  the  ex- 
tent of  25L  per  share,  and  a  partial 
payment  made  on  another  call  of  102. 
The  Company's  deed  of  settlement 
provided  that  the  affairs  should  be 
managed  by  a  Board  of  Directors, 
who  should  issue  policies  signed  re- 
spectivelv  by  three  directors  (they 
being  indemnified  out  of  the  funds'), 
and  should  cause  it  to  be  stated  m 
every  policy  that  the  subscribed 
capital  of  1,000,0002.,  and  other  the 
stocks,  funds  and  property  of  the 
Company  unapplied  at  the  time  of 
uiv  claim  or  demand,  should  alone  be 
liable  to  any  claim  under  such  policy ; 
that  the  directors  signing,  or  any  of 
them,  should  not  be  responsible  to  the 
assured  beyond  the  funds  &c.  in  their , 
hands  or  power  at  the  time  of  reco- 
very on  the  policy ;  and  that  no  pro- 
Crietor  should  in  any  event  be  liable 
eyond  the  amount  unpaid  on  his 
share.  The  deed  further  provided 
that  any  proprietor  sued  in  respect  of 
any  policy  might  give  notice  to  the 
Board,  and  they  might  take  the  de- 
fence upon  themselves,  indemnifying 
such  proprietor ;  and,  if  they  should 
not  do  so,  and  the  proprietor  should 
be  compelled  to  pay  the  debt,  and 
should  not  be  reimbursed  by  the 
directors,  provision  was  made  for  en- 
abling him  to  recover  the  debt  and 
costs  against  the  proprietors  indivi- 
dually. 

The  policy  in  question  was  in  the 
form  always  adopted  by  the  Company. 
It  was  headed  "  M,  Assurance  Com- 
pany. Capita],  one  million  ;**  and  was 
executed  by  three  directors,  who  were 
stated  therein  to  sign  in  witness  of  the 


premises  and  that  the  Company  were 
content  with  the  assurance.  Defend- 
ant J,  O,  was  a  director,  but  did  not 
sign.  The  policy  was  as  set  forth  in 
the  declaration,  with  clauses  limiting 
responsibility  to  the  capital  and  fuoda 
of  the  Company,  and  exempting  indi- 
vidual shareholders,  except  to  the 
amount  of  their  respective  shares,  but 
omitting  the  stipulation  directed  by 
the  deed,  that  the  directors  signing 
should  not  be  liable  beyond  the  nmds 
in  their  hands.  Evidence  was  given 
for  the  defendant  that  the  Company 
had  not,  when  the  cause  of  action 
accrued,  or  afterwards,  ^  any  moneys, 
property  or  available  funds  whatever 
in  tneir  hands**  wherewith  they  could 
have  satisfied  plfuntiff*s  claim. 

The  Judge  ruled  that  the  matters 
proved  were  evidence  on  which  the 
jury  would  be  justified  in  finding  for 
the  plaintiff  on  both  issues :  and  that 
the  Company  had  available  capital 
stock  and  funds  while  a  portion  of  the 
capital  stock  sufficient  to  pay  the 
plaintiff  remained  uncalled  for. 

Held  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  in 

That  the  first  count  was  good  on 
general  demurrer,  inasmuch  as  it  is 
expressly  stated  a  joint  contract  made 
by  the  defendants,  which  might  be  en- 
forced by  law.    Piatt  B.  dubitante. 

That  the  count  was  also  good  on 
special  demurrer,  being  sufficiently 
certain. 

That  the  third  defendant's  plea, 
founded  on  stat.  35  O,  3.  c.  63.,  was 
bad  on  general  demurrer. 

Judgment  was  also  afiirmed  on  the 
plea  of  the  fourth  defendant 

Held,  further,  in  the  Court  of  Ex- 
chcc^uer  Chamber,  on  the  bill  of  ex- 
ceptions : 

By  Talfourd  J.,  and  Parhe,  Alder, 
son,  Piatt  and  Martin  Bs. ;  That  there 
was  no  evidence  of  a  joint  contract  by 
the  defendants. 

By  CressweU  and  Williams  Js.; 
That  there  was  evidence  of  such  joint 
contract,  and  of  a  sufficiency  of  capital 
stock  and  funds.  And,  by  CressweU 
J.,  that  the  clause  in  the  deed  of  set- 


ASSURANCE. 


BAILMENT. 


899 


tlement,  exempting  every  proprietor 
from  liability  beyond  his  own  unpaid 
subscription,  was  either  insensible  or 
void  as  being  repugnant  to  the  rest  of 
the  deed. 

Semble,  by  Tal/ourdJ,  and  PlattB,, 
and  held  by  Martin  B.,  that  there  was 
evidence  of  a  several  contract  by  each 
defendant  with  the  assured  to  the 
amount  unpaid  on  such  defendant's 
shares. 

QutBrey  per  Parhe  and  Alderson  Bs., 
whether  tne  policy,  not  being  con- 
formable to  the  power  vested  in  the 
directors  by  the  deed  of  settlement, 
was  binding  on  the  defendants. 

A  venire  de  novo  was  awarded. 
HaOett  V.  DowdaU,  2. 

II.  Policy:  subscription. 

B^  a  director  of  a  company  who  is  not 
individually  named  in  the  policy,  2. 
Ante.l. 

m.  Policy  :  conformability  to  powers. 

Effect  of  policy  not  being  conformable, 
2.    Ante,  I. 

IV.  Limitations  of  liability. 

1.  To  subscribed  capital  of  insuring 
company,  2.    Ante,  I. 

2.  To  funds  available  in  the  hands  of 
the  directors,  2.    Ante,  I. 

3.  Of  shareholder,  to  amount  of  his 
shares,  2.    Ante,  I. 

4.  Repugnancy,  2.    Ante,  L 

V.  Pleading. 

1.  What  declaration  shows  a  joint 
contract,  2.    Ante,  I. 

2.  Declaration  when  sufficiently  cer- 
tain, 2.     Ante,  I. 

3.  Argumentative  denial  of  subscrip- 
tion, 2.    Ante,  I. 

VI.  Evidence. 

1.  Of  joint  contract  by  shareholders 
of  insuring  company,  2,    Ante,  I. 


2.  Of  several  contract  by  each  share- 
holder to  the  amount  of  his  shares, 
2.    Ante,  I. 

3.  Of  sufficiency  of  capital,  2.  Ante,  I. 


ATTESTATION. 

Of  warrant  of  attorney,  789.    Applica- 
tion. 


ATTORNEY. 

I.  Signature  of  documents  by. 

Notice  of  application  for  certiorari, 
416.    Certiorari,  I. 

II.  Attestation  by. 

Of  warrant  of  attorney,  789.  Appli- 
Hon. 

IIL  Contracts  by. 

1.  What  not  his  own  contract  but  that 
of  his  client,  503.    Agent,  II.  1. 

2.  Liability  incurred  by  acting  with- 
out authority,  503.    Agent,  II.  1 . 

IV.  Attendance  by. 

When  not  on  proceeding  before  Vice 
Chancellor  of  University,  647.  Uni- 
versity,  I. 

V.  Warrant  of  attorney.  Warrant  of 
attorney. 

AUDITOR. 
L  Poor  law  auditor,  682.    Poor,Y,  1. 
II.  Of  an  estate,  425.    Apportionment, 

AUTHORITY. 

Liability  incurred  by  persons  acting  as 
agents  without  authority,  503.  Agent, 
U.  1. 

BAILMENT. 

I.  Liabilities  of  the  same  nature  as  those 
of  a  bailee. 

Treasurer  of  a  building  society,  277. 
Building  Society,  I. 
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BARON  AND  FEME. 

I.  Li vlcg  apart:  habeas  corpus. 

Where  a  wife  is,  by  her  own  desire, 
living  apart  from  her  husband,  and 
is  under  no  restraint,  the  Court  will 
not  grant  a  habeas  corpus  on  the 
application  of  the  husband,  for  the 
purpose  of  restoring  her  to  his  cus- 
tody. Regina  v.  Leggatt^  781. 

II.  Competency  as  witnesses. 

Stat.  14  &  15  Vict  c.  99.  does  not 
remove  the  objection  to  admitting  as 
a  witness  the  wife  of  a  party  to  the 
record.  So  held  by  Lord  CampbeU 
C.  J.  Wightman  and  Crompton  Js. ; 
Erie  J.  dissentiente.  StapUton  v. 
CrofU,  367. 

IIL  Wife's  incapacities. 

Her  incapacit]^  to  take  case  out  of 
statute  of  limitations  by  payment 
of  interest,  262.     BilU^  II. 

IV.  Pleading. 

Joinder  of  wife  where  husband*8  pay- 
ment of  interest  has  taken  case 
out  of  statute  of  limitations,  262. 
BiUs,  II. 


BEER. 
Licence  to  sell  beer  by  retail. 

I.  The  granting   not   revised  on   cer- 
tiorari. 

The  resident  holder  and  occupier  of 
a  house  annually  rated  at  above  15/., 
in  a  town  corporate  with  a  population 
of  more  than  5000,  called  upon  the 
overseers  for  certificates  to  enable  him 
to  apply,  under  stat.  3  &  4  Vict,  c.  61., 
for  a  licence  to  sell  beer  by  retail. 
The  overseers  gave  him  a  certificate 
of  the  amount  at  which  the  house  was 
rated,  and  attached  their  certificate, 
as  directed  by  stat.  4  &  5  TT.  4.  c.  85., 
to  the  certificate  of  character  pro- 
duced  by  him ;  but  refused  to  certify 
that  he  was  the  resident  holder  and 
occupier  of  the  house.  The  Board  of 
Inland  Revenue,  beuig  satisfied,  on 


inquiry,  that  he  was  the  resident 
owner  and  occupier,  directed  their 
oflScers  to  grant  a  licence. 

Held,  on  motion  to  quash  the 
licence,  which  had  been  brought  up 
by  certiorari,  that  the  granting  of  the 
licence  was  not  a  judicial  act  capable 
of  revision  by  the  Court  on  certiorari. 
Semble  that  the  proper  mode  of  trying 
iu  validity  was  to  treat  it  as  void. 
Regina  v.  Salford^  Overseers,  687. 

II.    Validity  how    to    be    tried,    687. 
Ante,  I. 

BELIEF. 

Of  charge  of  felony :  pleading,  378.  im- 
prisonment. 

BENEFIT  SOCIETY. 
See  Loan  Society,    Building  Society, 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

I.  What  is  a  bill  or  note. 

Instrument  in  ambiguous  form. 

An  instrument  was  drawn  in  the 
following  form:  "Two  months  after 
date  I  promise  to  pay  to  T.  R,  Z." 
(plaintiff)  '*or  order  991,  I5s. 

''H,  Oliver r 
Underneath  was  written,  on  the  left 
hand  of  the  instrument,  "71 E,  Oliver'* 
(defendant).  Across  it  was  written 
"  accepted,  payable  S,  Sf  Co,,  Bankers, 
London.  E,  Oliver.**  '' E.  OUver** 
was  signed  by  defendant. 

Held,  that  the  instrument  miffht  be 
sued  upon  as  a  bill  of  exchange  drawn 
by  H,  Oliver  upon  and  accepted  by, 
defendant. 

Per  Lord  CamobeU  C.  J.  Such  an 
instrument  woula  be  sood  as  a  bill  of 
exchange,  as  against  tne  drawer,  even 
before  acceptance.  Lhyd  y.  Oliver, 
471. 

n.  Note  made  by  wife  before  coverture. 

Effect  of  payment  of  interest  by  wife 
after  marriage  with  money  sent  by 
joint  maker. 

Declaration  against  husband  and 
wife,  upon  a  joint  and  several  promis- 
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Held,  on    demurrer,   a  bad  plea. 
Goodwin  v.  Cremer,  757. 

VIII.  Pleading  and  evidence. 

1.  Count  on  an  account  stated,  where 
the  instrument  itself  cannot  be  read 
in  evidence,  252.  Account  Stated^  I, 

2.  Plea  :  Note  given  to  buj  off 
opposition  in  Insolvent  Court,  and 
discbarge  hy  that  court :  duplicity, 
443.    Ante,  lY. 

3.  Plea  of  payment  pendente  lite  by 
another  party  liable,  757.  Ante^YU, 

IX.  Cheques.    Cheque. 

BOARD  OF  INLAND  REVENUE. 

Granting  of  beerhouse    licenses,  687. 
Beer,  L 


I.  Condition. 


BOND. 


The  liability  of  the  obligor  when  that 
of  a  surety  only. 

Declaration,  on  the  obligatory  part 
only,  upon  two  bonds,  dated  in  1828 
and  1829  respectively. 

Pleas :  3.  That  the  alleged  causes 
of  action  did  not  accrue  wi£in  twenty 
years.  4.  That  after  the  making  of 
the  bonds,  and  before  the  commence- 
ment of  the  action,  defendant  became 
bankrupt,  and  that  the  said  causes  of 
action  accrued  before  such  bank- 
ruptcy. Replication,  joining  issue  on 
the  fourth  plea,  and,  to  the  uiird  plea, 
that  the  said  causes  of  action  did 
accrue  within  twenty  years.  Ibsuc 
thereon. 

The  plaintiff  then  (by  enrolment 
on  the  record^  set  out  the  bonds 
and  the  conditions.  The  first  bond 
stated  that  J,  Mather  and  defendant 
bound  themselves,  and  each  of  them, 
by  himself,  his  heirs  &c.,  to  the  plain- 
tiff in  the  sum  of  3002.  The  condition 
(after  reciting  that  the  said  J.  M.  had 
a^eed  with  plaintiff  for  the  sale  to 
him,  for  150/.,  of  an  annuity  of  20/. 
to  be  paid  to  plaintiff,  his  executors 
&c.,  during  the  joint  and  several  lives 
of  plaintin  and  his  wife,  and  the  sur- 
vivor ;  that  J,  M,  had  requested  de- 
fendant to  join  in  and  execute  the 
bond,  which  he  had  agreed  to  do,  for 


securing  the  regular  payment  of  the 
annuity ;  and  that  the  150/.  had  been 
paid  to  J,  M.)  was  for  payment  of  the 
annuity,  by  J.  M.  or  defendant,  or 
their  or  either  of  their  heirs  &c., 
some  or  one  of  them,  by  equal  half 
jrearly  payments  on  &Cm  during  the 
loint  and  several  lives  of  plaintiff  and 
his  wife,  and  of  the  survivor,  and  a 
proportionate  part  in  case  of  the  sur- 
vivor dying  between  the  days  of  pay- 
ment. The  second  bond  and  condi- 
tion were  similarly  framed  for  the 
payment,  by  and  to  the  same  parties, 
of  an  annuity  of  10/.  The  plaintiff 
then  suggested  that,  in  1851,  two  and 
a  half  years*  arrears  were  due  in  re- 
spect of  each  annuity,  and  were  still 
unpaid. 

At  the  trial,  it  appeared  that  the 
defendant  had  become  bankrupt  in 
]  836  ;  that  J.  M,  had  paid  the  annui- 
ties half  yearly  down  to  1848,  but 
never  till  after  the  day  of  payment 
fixed  by  the  condition,  so  that  there 
had  been  breaches  of  the  condition 
twenty  years  before  action  and  before 
the  banKruptcy ;  and  that  ^e  arrears 
suggested  by  plaintiff  were  still  due. 
Plamtiff  had  not  attempted  to  prove 
as  annuity  creditor  under  defendant's 
bankrupt<:y. 

Held,  that  a  new  cause  of  action 
arose  upon  each  successive  breach  of 
the  condition ;  that,  on  the  record  as 
it  stood,  plaintiff  was  entitled  to  prove 
at  the  trial,  breaches  within  twenty 
years;  and  that,  on  such  proof,  he 
was  entitled  to  a  verdict  upon  the 
issue  on  the  Statute  of  Limitations. 

Held,  further,  by  Lord  CmnpbeU 
C.  J.  and  Erie  J.,  dissentiente  TF^At- 
man  J.,  that  defendant's  liability  un- 
der  the  bonds  and  conditions  was  that 
of  a  surety  only ;  that  J,  M,  was  the 
principal,  and  grantor  of  the  annuity : 
that  plaintiff,  therefore,  could  not 
have  proved,  under  defendant's  bank- 
ruptcy, in  respect  either  of  the  penal- 
ties or  of  the  breaches  of  condition 
committed  before  the  bankruptcy; 
and  that  consequently  the  matter 
pleaded  and  proved  was  no  bar  to 
the  action.    AmoU  v.  HMen^  593. 

II.  Statute  of  Limitations. 
New  causes  of  action  on  successive 
breaches,  593.    Ante,  I. 
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A  foot  bridge,  formed  of  three 
planks,  nine  or  ten  feet  long,  and  a 
band  rail,  and  which  carried  a  public 
footpath  across  a  small  stream,  was 
held  not  to  be  repairable  as  a  county 
bridge,  though  it  had  been  repaired 
bj  the  commissioners  under  the 
above  mentioned  local  Act.  Regina 
T.SoMamptotty  County^  841. 

2.  Effect  of  enactment  that  bridges 
heretofore  repaired  by  parishes  &c. 
shall  be  repaired  as  bridges  called 
countj  bridges  have  usuallj  been 
repaired,  841.    Ante^  1. 

IL  Liability  of  county  to  repair :  what 
bridges. 

1.  An  enlarged  bridge  at  a  different 
point,  841.    Ante,  1.  1. 

2.  Not  a  footbridge,  841.    Ante,  L  1. 
III.  Statute  43  0. 3.  c.  59. 

Effect  of  non-compliance  with  provi- 
sions, 841.    Ante,  1. 1. 

BUILDING  SOCIETY. 

I.  Treasurer. 

When  not  responsible  for  moneys 
taken  from  him  by  vis  major. 

The  treasurer  of  a  Benefit  Building 
Society  within  stats.  6  &  7  FT.  4.  c.  32. 
and  10  O.  4.  c.  56.,  having  covenanted 
with  the  Society's  trustees  that  he 
will  faithfully  discharge  the  duties  of 
treasurer,  duly  obey  the  directions  of 
the  trustees  in  relation  to  such  duties, 
and  punctually  account  to  the  trus- 
tees for  all  and  every  sum  and  sums 
of  money,  bills,  notes,  securities, 
goods  and  chattels,  which  he,  in  his 
office  of  treasurer,  shall  receive  on 
the  Society's  account,  and  being  bound 
by  the  rules  of  the  Society,  to  pay 
over  in  a  given  time  the  tame  moneys 
which  he  shall  receive,  does  not  vio- 
late such  obligation  if,  after  receiving 
jnoneys,  and  before  he  has  an  oppor- 
tunity of  paying  them  pver,^  he  is 
robbed  of  tnem  by  irresistible  violence 
and  without  fault  of  his  own;  such 
obligation  being  that  only  of  a  bailee. 

So  hdd  in  an  action  bjr  trustees  of 
such  Society  against  sureties  of  a  trea- 

voL.  xym.  K.  t.  3  p 


surer,  complaining  that  he  had  not 
paid  the  said  moneys,  to  which  the 
sureties  pleaded  such  robbery,  com- 
mitted upon  their  principal,  in  excuse 
of  his  nonpayment.  Wcuher  v.  British 
Guarantee  Association,  277. 

II.  Nature  of  his  obligation  as  to  money, 
277.    Ante,!. 

CANAL. 

I.  Use  of  water  by  riparian  proprieton. 

1.  What  easements  a  company  can 
neither  grant  nor  become  subject 
to  by  permissive  user. 

A  company  was  established,  by 
Stat.  34  G.  3.  c.  78.,  for  making  and 
maintaining  a  certain  navigable  canal ; 
and,  by  sect.  113,  reciting  that  the 
erection  of  steam  engines  near  to  the 
navigation  might  promote  its  interests, 
it  was  made  lawful  for  the  owners 
of  lands  within  twenty  yards  of  the 
canal  to  draw  off  water  sufficient  to 
supply  such  engines  for  the  sole  pur  • 
pose  of  condensing  the  stetun  usea  for 
working  them;  such  water  to  be 
returned  into  the  canal  (allowing  for 
inevitable  waste),  so  that  no  obstruc- 
tion should  arise  to  the  navigation. 

The  Company  sued  R,  in  case,  for 
that  he,  being  possessed  of  land  within 
twenty  yards  of  the  canal,  and  of  a 
miU  ana  steam  engine  on  such  land, 
drew  water  from  the  canal  more  than 
sufficient  for  the  sole  purpose  of  con- 
densing &C.,  and  used  the  same  for 
other  purposes  than  that  of  condens- 
ing &C.,  whereby  plaintifi  lost  and 
were  deprived  of  the  water.  Flea, 
that  defendant  was  tenant  of  land 
situate  &c.  and  abutting  &o.,  and  was 
the  occupier  of  a  certain  mUl  erected 
on  the  said  land  and  abutting  on  the 
canal,  and  of  a  certain  steam  engine 
in  the  said  mill,  being  the  land,  mill 
and  engine  mentioned  in  the  declara- 
tion :  and  that  defendant  and  all  occu  - 
Eiers  of  the  said  land,  mill  and  en^ne 
ad  for  twenty  years  used  as  of  right 
&c.  tiie  easement  of  drawing  from 
time  to  time  from  the  canal  such 
Quantities  of  water  as  were  necessary, 
for  ottor  purposes  than  that  of  oon- 
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CERTIORARI. 

I.  To  remove  order  of  sessions :  notice 
to  what  justices. 

To  interested  justice  whose  inter- 
ference is  the  act  complained  of. 

During  the  trial  of  an  appeal  against 
an  order  of  removal,  at  the  County 
Quarter  Sessions,  which  was  con- 
firmed with  costs,  F,  <S.,  one  of  the 
magistrates  for  the  county,  and  a 
rated  inhabitant  of  the  appellant 
parish,  sat  on  the  bench,  and  on 
several  occasions  spoke  to  the  chair- 
man, and  referred  to  documents  put 
in  evidence.  The  presence  of  F,  S. 
being  objected  to,  on  the  ground  that 
he  was  an  interested  party,  he  ad- 
mitted the  fact;  and  the  chairman 
stated  that  F,  S,  would  take  no  part 
in  the  proceedings :  but  he  remamed 
in  court  till  the  ^^ision  of  the  appeal. 
No  further  objection  was  made.  On 
motion  for  a  certiorari,  F,  S,  stated, 
on  affidavit,  that,  although  he  did 
speak  to  the  chairman,  and  refer  to 
documents,  during  the  trial,  he  did 
not  vote  or  give  any  opinion  on  the 
Question  before  the  court,  or  influence 
tne  decision  of  the  other  magistrates ; 
and  that,  if  the  chairman  and  he  had 
not  believed  that  his  presence  on  the 
bench,  after  his  statement  that  he 
would  not  interfere,  had  been  acqui- 
esced in,  he  would  have  retured  from 
the  court  durinff  the  trial. 

Held,  that  nis  presence,  under 
those  circumstances,  rendered  the  pro- 
ceedings invalid. 

The  notice  of  application  for  a  cer- 
tiorari, under  stat.  13  (?.  2.  c.  18.  s,  5., 
was  sworn  to  have  been  served  on 
F,  S,  and  another  justice  "  who  were 
present  at  the  Sessions*'  **when  the 
appeal  mentioned  in  the  said  notice 
was  heard,  and  were  and  are  two  of 
the  justices"  "by  and  before  whom 
the  order  of  Sessions  mentioned  in 
the  said  notice  was  made."  The 
notice  was  signed  by  J,  jflf.,  "  attor- 
ney for  the  inmibitants  of**  the  respon- 
dent parish. 

Held:    1.  That    the    service  was 
sufficient,  inasmuch  as  F,  5.,  under 
3  p  2 


CHANCELLOR,  &c.         907 

the  circumstances,  must  be  considered 
as  a  member  of  the  court,  and  one  of 
the  justices  who  made  the  order : 

2.  That  the  signature  was  suffi- 
cient.    Regitia  Y.  Suffolk  Justices,  4ie. 

II.  To  remove  order  of  sessions:  on 
what  ground. 

Interference  of  interested  justice,  416. 
Ante,l.    421,Afpeai,\1.2. 

UI.  To  remove  order  of  sessions :  sig- 
nature of  notice. 

By  "  attorney  for  the  inhabitants  of," 
&c.,416.    Ante^L 

TV.  To  remove  indictments. 

What  iudge  may  order  procedendo, 
and  now. 

A  Judge  of  any  of  the  three  supe- 
rior common  law  Courts  has  jurisdic- 
tion to  make  an  order  for  the  issuing 
of  a  procedendo,  to  send  back  pro- 
ceedings on  an  indictment  for  felony, 
removed  by  certiorari  from  an  inferior 
Court :  and  it  rests  in  his  discretion 
whether  such  order  should  be  made 
upon  a  summons  to  shew  cause,  or 
immediately.    Regina  v.  Scaife,  773. 

V.  Procedendo. 

1.  By  what  judge,  773.    Ante,  TV. 

2.  Whether  with  or  without  previous 
summons,  773.    Ante,  TV, 

VI.  What  proceedings  not  revised  on 
certiorari. 

Granting  of  beerhouse  licence,  687. 
Beer,  I. 

CHAMBERS. 
Judge  at  Chambers.    Judge. 

CHANCELLOR  OP  THE  DUCHY 
OP  LANCASTER. 

Pinality  of  decision  removing  a  county 
court  judge,  178.    Coimly  Com^,  L  I. 


908 


CHEQUE. 


COMMUTATION. 


CHEQUE. 


Post  dated. 


Effect  of  promising  to  pay  the  amount 
without  naming  it,  252.  Account 
Stated,!. 

CHOSE  IN  ACTION. 
Bequest  of,  878.    ^ifli,  V.  1. 


CHURCH  DISCIPLINE. 

I.  Submission  to  sentence  under  stat. 
8  &  4  Vict.  c.  86.  s.  6. 

Sentence  requiring  certificates  of  good 
behaviour  before  suspension  Is  taken 
off*. 

Where  a  beneficed  clergyman 
charged  with  an  offence  by  report  of 
Commissioners  under  sect.  5  of  the 
Church  Discipline  Act,  3  &  4  Vict, 
c.  86.,  consent^,  under  sect.  6,  to  abide 
the  Judgment  of  the  Bishop  without 
further  proceedings,  and  is  thereupon 
sentenced  to  suspension  from  the 
functions  and  emoluments  of  his  office 
for  a  term  of  years,  the  Bishop  may 
lawfuUy  make  it  a  part  of  sucn  sen- 
tence that,  when  the  term  expires, 
the  suspended  party  shall  produce  a 
certificate  of  his  gocKl  behaviour  dur- 
ing such  term,  under  the  hands ^  of 
three  beneficed  clergymen  in  his  vici- 
nity,  such  certificate  to  be  approved 
of  by  the  Bishoo  before  the  suspen- 
sion be  taken  off  ;^  and  that  the  sus- 
pension shall  continue,  notwithstand- 
mg  the  expiration  of  the  term,  until 
audi  approval.    Ex  parte  BoMe^  751. 

II.  Jurisdiction   as  regards  judgment 
and  sentence. 

Bequirement  of  certificates  of  good 
behaviour  on  expiration  of  term  of 
suspension,  751.    Ante,  L 


CLEBGTMAN. 

Church  discipline,  751.     Church  Die- 
cipiinej  I.  • 


CLERICAL  ERROR. 

How  dealt  with.     Regina  v.  WUSamt, 
393. 


CLERK. 

To   trustees    of    turnpike    road,  816. 
Highwaif,  XI.  1. 

CODICIL. 
Revocation  of  deviae  by. 
Rule  as  to  its  operation,  197.  Deviae, 


COLLEGE. 
See  Umverei^. 

COMMISSION. 

To  examine  witnesses  abroad,  490. 
Witneee,  I.  1. 

COMMISSIONERS. 

L  Generally. 

What  is  not  an  acting  as  a  oommii- 
siouer,  831.    Agent.  I.  1. 

II.  Under  an  act  by  which  certain  p^ 
sons  or  their  agents  are  to  be  eommii- 
sioners. 

1.  How  and  for  how  long  such  igenti 
may  be  appointed,  881.  Agent,  L 1. 

2.  Who  need  not  make  previous  de- 
claration, 831.    Agent,  L  I. 

3.  Authority  of  agents  on  becoming 
commissioners,  831.    Ageut,  1. 1. 

4.  What  the  asents  need  not  show  oo 
the  face  of  uieir  proceedings,  831. 
Agent,  L  1. 

ni.  Tithe  Commissioners.     Tithe. 

XV.  Paving  Commisaioners,  705.  Ocoh 
potion, 

COMMUTATION. 
Of  Tithe.     TWIe. 


COMPANIES  CLAUSES  ACT. 

COMPANIES  CLAUSES  ACT. 
8te  StahUe. 

COMPANY. 

L  Deed  of  settlement. 

1.  Validltj  of  rule  for  forfeittire  of 
share  in  case  of  nonezecution  of 


COMPANY. 
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In  the  deed  of  settlement  of  a  joint 
stock  Company  regulated  by  stat.  7 
&  8  Viet.  c.  110.,  it  may  lawfully  be 
made  a  rule  that  the  share  of  any 
subscriber  for  part  of  the  Company  s 
capital,  who  snail  not  execute  Uie 
dc^  within  three  months  from  its 
date,  shall  be  forfeited  if  the  directors 
think  fit.  Although  no  provision  be 
made  for  giving  the  subscriber  notice 
to  execute,  or  notice  of  intention  to 
enforce  the  forfeiture.  And  a  sub- 
scriber whose  shares  have  been 
declared  forfeit  under  the  rule,  without 
any  such  notice,  cannot  maintain  an 
action  against  the  Company  for  re- 
fusing to  give  him  certificates  of  his 
holding  such  shares. 

It  is  no  answer  to  such  action  that 
the  refusal  was  not  authorized  by  the 
Company  under  their  seal. 

Although,  by  stat.  7  &  8  Vict.  c. 
110.  «.  3.,  a  sluureholder  in  such  Com- 
pany is  a  person  who  has  executed  the 
deed  of  settlement  or  a  deed  referring 
to  itt  the  plaintiff,  in  an  action  against 
the  Company  for  not  permitting  him 
to  execute,  need  not  aver  that  he  was 
denied  permission  to  execute  a  deed 
so  referring :  it  is  enough  to  state  that 
he  was  not  allowed  to  execute  the 
deed.  Stetoart  v.  Angh  CaUfomian 
Oold  Mining  Company^  736. 

2.  Effect  of  qualified  execution,  728. 

Po9t,  m.  1. 

3.  Pleading :  averment  of  refusal  to 
permit  execution,  736.    Ante^  1. 

4.  Execution  of  deed  referring  to 
deed  of  settlement,  736,  742. 
Ante,  1. 

XL  Joint  stock  company  :  registration. 


1.  What  society  does  not  reauire  it, 
not  bein^  for  any  purpose  of  profit : 
loan  societies. 

A  Society  consisting  of  more  than 
twenty  five  shareholders  raised  a  fund 
by  monthly  subscriptions  from  each 
shareholder,  out  of  which  sums  were 
occasionally  advanced  by  way  of  loan, 
at  5  per  cent,  interest,  to  the  highest 
bidder  among  the  shareholders;  the 
advance  not  to  be  less  than  202.,  nor 
more  than  the  amount  subscribed  for 
by  him.  The  additional  subscription 
paid  by  such  highest  bidder  for  the 
preference  of  having  the  loan  was 
payable  by  monthly  instalments ;  and 
fines  were  incurrea  in  default  of  pay- 
ment :  the  fines  and  monthly  instal- 
ments, and  the  interest  upon  the  loans, 
being  added  to  the  general  fUnd  of 
the  Society.  The  repayment  of  the 
loans  was  secured  to  tne  Society  in 
the  names  of  three  trustees. 

Held,  that  the  Society  was  not  a 
joint  stock  company  established  ^  for 
any  purpose  of  profit,**  within  stat.  7 
k  8  Vict,  e.  110.«.  2,  and  might  there- 
fore make  the  loans  in  question 
without  having  obtained  a  c^tificate 
of  complete  registration.  Bear  v. 
Brondey,  271. 

2.  Profit  and  loss  in  transactions  sub- 
siduary  to  the  general  purpose, 
271.    Afde,  1. 

III.  Registered  joint  stock  company : 
certificates. 

1.  Execution  of  deed  a  condition 
precedent. 

A  person  who  has  subscribed  for 
shares  in  a  joint  stock  Company, 
completely  restored  under  stat.  7  &  8 
Viet.  c.  110.,  IS  not  entitled  to  certi- 
ficates under  sect.  51  till  he  has 
executed  the  deed  of  settlement  or  a 
deed  referring^  thereto. 

To  state  in  a  declaration  that 
plaintiff  executed  the  deed  of  settle- 
ment, except  as  to  a  certain  specified 
clause,  b  not  eauivalent  to  alleging 
that  he  executed  the  deed.  WWdn" 
eon  V.  Anglo-Calif omian  CMd Mining 
Company^  728. 

2.  Refusal  on  the  ground  of  forfature 
for  nonexecution  of  deed,  736. 
Anie,  I.  1. 


COMPETENCY. 

1.  Compensation  when  not  payable 
unless  company  enters  plaintiff's 
land. 

A  railway  Company,  promoting  in 
Parliament  a  bill  for  the  extension  of 
their  line,  which  extended  line  would 
pass  throuffh  the  lands  of  the  plaintiff, 
covenanted  with  him  as  follows :  *'  In 
the  event  of  the  bill  hereinbefore 
mentioned  being  passed  in  the  present 
session  of  Parliament,  the  said  Com- 
pany shall,  before  they  shall  enter  upon 
any  part  of  die  lands  of  the  said  Sir 
T,  R,  or  (plaintiff),  "  pay  to  the  said 
Sir  T.  R,  O.J  his  heirs  or  assigns,  the 
sum  of  4900^.,  purchase  money,  for 
any  portion  of  his  lands,  not  exceed- 
ing 43  acres,  which  the  said  Company 
may,  under  the  powers  of  their  Act, 
require  and  take  for  the  purposes  of 
this  undertaking.  In  addition  to  pur- 
chase money  as  aforesaid,  the  said 
Company  shall  pay  to  the  said  Sir 
T.  2c.  &.,  his  heirs  or  assigns  btfore 
they  shall  enter  upon  any  ^urt  of  the 
said  land,  the  sum  of  7100/.  as  land- 
lord's compensation  for  the  damage 
arising  to  his  estate  hj  the  severance 
thereof,  in  respect  of  the  lands,  not 
exceeding  43  acres,  to  be  taken  by 
them." 

Held:  1.  That  the  Company  were 
not  bound  to  pay  either  of  these  sums 
unless  the^  entered  upon  some  part  of 
the  plaintiff's  lands. 

2.  That  an  absolute  covenant  by 
the  Company  to  pay  these  sums  to  the 
plaintiff,  in  a  reasonable  time  af^er  the 
passing  of  the  Act,  would  have  been 
ultra  vires,  and  void.  Chge  v.  New- 
marhet  Railway  Company t  457. 

2.  Absolute  covenant  when  ultra 
vires,  457.    Ante,  1. 

m.  For  death  or  injury  caused  by  mis- 
feazance. 

Measure  of  damages,  93.    Deaths  I. 

COMPETENCY. 

Of  wife  as  a  witness,  367.  Baron  and 
Feme.U. 

COMPUTATION. 
Of  periods  of  enjoyment,  569.     Way. 
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CONCURRENT  JURISDICTION. 

I.  Of  Superior  Court  and  County  Court, 
257.    Appeal,!. 

n.  Of  Court  and  Judge  at  Chambers, 
257.    Appeal,!. 

CONDITION. 

I.  Generally. 

How  far  powers  to  execute  works 
are  dependent  on  powers  in  the 
same  act  to  make  compensation, 
531.     Compensation,!. 

n.  Precedent. 

1.  To  right  of  dismissal  or  claim  for 
compensation,  425.  ApporHonmenL 
457.  Compensation,  II.  1. 

2.  Provision  of  timber,  as  precedent 
to  obligation  to  repair,  ^1.  Cove* 
nant,  I.  1. 

ni.  Precedent;  Determination  of  refe- 
ree. 

On  which  party  the  burthen  of  shew- 
ing such  a  determination  lies,  425. 
Apportionment. 

IV.  Mutual  conditions:  Pleading,  661. 
Covenant,  I.  1. 

y.  Readiness  and  willingness  when  suffi- 
cient, 661.     Coverumt,  L  1, 

VI.  Of  bond. 

1 .  Successive  causes  of  action  by  suc- 
cessive breaches,  593.    Bond,  I. 

2.  Inrolment  on  the  record,  593. 
Bond,!. 

CONSENT. 

L  What  is  an  order  obtained  by  consent, 
516.    Bankrupt,  II. 

II.  Of  counsel  to  course  suggested  by 
juc^e,777.     Costs,  IL 

CONSIDERATION. 

I.  For  repair  of  highway  out  of  district, 
761.    Statute,!!!. 

U.  Illegal,  443.    BiUs,  IV. 

in.  See  also  Contract^  XIL 
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CONSTRUCT 


CONSTRUCTION. 

I.  Generally. 

Subsequent  declarations  not  admissi- 
ble, 503.    Agent^lLl. 

II.  Of  statutes. 

1.  Referring  to  title  of  act,  93,  109. 
Death.    316.  Highway,  XL  1. 

2.  Wben  not  restricted  by  reference 
to  title  of  act  and  preamUes,  806. 
J^'ectmeni. 

3.  Retrospective  effect  of  limitation 
clause  when  not  restricted. 

Stat.  11  &  12  Vict.  c.  43.  (for  re- 
lation of  proceedings  before  justices 
out  of  Scions)  enacts,  by  sect  11, 
that,  where  a  complaint  shaU  be  laid 
before  a  justice,  on  which  he  shall 
have  authority  to  grant  an  order,  such 
complunt  shall  be  made  within  six 
calendar  months  from  the  time  when 
the  matter  of  complaint  arose.  By 
sect.  38,  the  Act  is  to  commence  and 
take  effect  seven  weeks  after  its  pass- 


"lie 


leld  that  a  complaint,  after  the 
Act  came  into  operation,  upon  matter 
which  arose  before,  was  oarred  by 
sect  11,  tiiough  six  calendar  months 
from  the  time  when  the  matter  of  com- 
plaint arose  had  elapsed  when  the 
statute  passed : 

For,  the  Act  having  given  time  for 
preferring  any  such  complaint  before 
the  limitation  clause  came  into  opera- 
tion, no  such  injustice  resulted  from 
giving  full  effect  to  sect.  1 1  as  would 
warrant  the  Court  in  puttine  upon  it  a 
restricted  construction.  Regmav.  Leeds 
and  Bradford  Railway  Company,  343. 

4.  Restriction  to  prevent  inevitable 
injustice,  343.    Ante,  3. 

5.  How  affected  by  the  time  of  act 
coming  into  operation  being  post- 
poned, 343.    Ante,  III. 

6.  Power  discretionary  or  obligatory, 
490.     Witness,  I.  1. 

7.  As  to  implyinff  a  condition,  531. 


.  AS  to  ]m[)lymff 
Compensation,  1. 


CONTINGENCY. 
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12.  *<In  like  manner  as  if  the  same 
were  a  warrant  of  removaV  361. 
Poor,  XII. 

13.  "  Person  having  the  management 
of  such  road,"*  348.  Highway,  II.  1. 

14.  **  Office,**  425.    Apportionment. 

15.  "No  order,-  257.  Appeal,  I. 

16.  ''To  go  as  ordered  bj  my  said 
will,**  197.    2>eme,  I.l. 

17.  "The  parties,"  867.  Baron  and 
Feme,  II. 

18.  For  any  purpose  of  profit,'*  271. 
Company,  II.  1. 

19.  "Real    estates,**    474.      Devue, 

n.i. 

20.  "Same  stock,**  560.  Contract, 
XIU.  1. 

21.  "  Sending,"  388.    Poor,  IX. 

22.  "Signed  with  the  name,**  576. 
Councillor,  I. 

23.  "  Shareholder,"  728,  736.  Com- 
pany.   II.  l.m.  1. 

24.  "Holder  of  shares,**  728,  736. 
Company.    II.  1.  III.  1. 

25.  "Subscriber,**  728,  736.  Own- 
pany.    H.  1.  III.  1. 

26.  "During  such  time  as,**  526. 
Councillor,  II. 

27.  "Touching  the  right  to  any 
tithes,**  145.     TUhe,  I.  1. 

28.  "Vis  major,**  277.  Building 
Society,  I. 

29.  "Irresistible  violence,**  277. 
Building  Society,  I. 

30.  "  Yearly,"  496.  Landlord  and 
Tenant,  II. 


CONTINGENCY. 
I.  Contingent  limitations. 

1 .  Efiect  of  one  of  several  contingen- 
cies being  illegal,  224.  Devise,  III. 
1. 


2.  Necessity  for  happening  of  the  con- 
tingency, 197.    JDeviee,  I.  1. 

II.  Debt  payable  upon  a  contingency, 
593.    Bond,  I. 


CONTINGENT  REMAINDER. 
See  Devise,  Ul. 

CONTRACT. 
I.  Illegality. 

1.  Contravention  of  public  policy. 

The  South  Eastern  Railway  Com- 
pany was  incorporated  for  the  purpose 
of  making  and  maintaining  that  rail- 
way, with  power  to  raise  moneys  for 
the  purposes  of  the  Act.  The  pro- 
jectors of  an  intended  Dover  ff  Deal, 
ffc.  railway  had  contemplated  bring- 
ing a  bill  before  Parliament  for  the 
establishment  of  such  railway,  but 
were  in  doubt  as  to  proceeding.  M, 
a  person  interested,  and  having  in- 
fluence, in  the  South  Eastern  Com- 
pany, undertook  that,  if  the  projectors 
of  the  Dover  ffc.  Railway  would 
proceed  in  endeavouring  to  obtain 
their  Act,  and,  if  successful,  would 
hand  over  their  scheme  to  the  South 
EastemCompany,  that  Company,  if  the 
bill  were  rejected,  would  insure  them 
against  loss  b}r  such  rejection,  and 
would  pay  their  Parliamentary  ex- 
penses. No  clause  in  the  Company's 
act  empowered  them  so  to  apply  their 
funds.  The  bill  was  proceeded  with, 
and  rejected  by  Parliament.  In  an 
action  against  M.  on  the  above  contract, 
the  declaration  alleffing  that  the  South 
Eastern  Company  did  not  insure  &c. 
and  did  not  pay  the  Parliamentary 
expenses. 

Held,  by  the  court  of  Exchequer 
Chamber  on  Error,  that  the  stipula- 
tion by  M.  was  a  promise  that  ^e 
Company  should  do  an  act  which  was 
ill^al  and  contravened  public  policy 
and  a  public  statute,  and  that  an 
action  did  not  lie  against  M.  upon 
such  promise  :  and  judjB^ment,  which 
had  been  given  for  the  plaintiff  below, 
was  arrested  by  the  Court  of  "Error. 
Macgregor  v.  Dover  and  Deal  Rail^ 
way  Company,  618. 
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CONTRACT. 


2.  Contravention  of  statute,  618. 
Ante,  1. 

3.  Contract  ultra  vires,  618.  AnUy  1. 
457.  CampensatUm,  II.  1. 

II.  When  presumed  or  implied. 

1.  From  occupation  bv  a  corporation 
or  its  agent,  632.    Corporation^  1. 1. 

2.  From  rescinding  contract  ader  part 
performance,  6&.     Executors,  I.  1. 

III.  Joint  or  several. 

1.  Subscription  of  policy  by  directors 
of  a  partnership,  2.    Assurance,  I. 

2.  Contract  limiting  liability  of  share- 
holders, 2.    Asswxtnce,  I. 

rV.  Parties. 

1 .  Clerk  on  behalf  of  trustees  of  turn  • 
pike  road,  316.    Highway,  XI.  1. 

2.  Attorney,  when  held  not  to  have 
contracted  himself,  503.  Agent,  U, 
I. 

3.  Members  of  town  council,  526. 
Councillor,  II. 

4.  Railway  Company,  618.  Ante,  I.  1. 
632.  Corporation,  I.  1. 

lY.  Liability  to  stamp  duty. 

Exemption  as  relating  to  sale  of  goods : 
transfer  of  debt. 

Defendant  was  indebted  to  plaintifi 
in  47/. ;  and  C  fc  W,  were  indebted 
to  defendant  in  48/.  By  agreement 
between  C,  fc  W.,  plaintiff  and  de- 
fendant, the  following  document  was 
delivered  to  plaintiff:  **To  Messrs. 
C.  ffW,  I  request  you  will  supply 
Mr.  Cr  (plaintiff)  « with  such  par- 
cels of  Roman  cement  as  he  shall 
require,  to  the  amount  of  48/.,  and 
charge  to  the  account  standing  with 
you  to  my  credit.  U.  C"  (defend- 
ant). Under  this  was  written  :  **To 
Mr.  C"  (plaintiff).  "  On  the  consi- 
deration above  named  we  agree  to 
supply  to  your  order,  when  you  shall 
require  it,  Roman  cement  to  the 
amount  of  48/.     C  j- IF." 

Held,  that  this  was  an  agreement 
relating  to  the  sale  of  goods  within  | 


the  exemption  in  Schedale  Part  L  to 
Stat.  55  O.  3.  c.  184^  and  therefore 
did  not  require  a  stamp.  ChaMd  v. 
Cox,  321. 

VX  Necessity  for  seal. 

1.  When  not  valid  for  want  of  seal 
may  nevertheless  disqualify,  526. 
Councillor,  II. 

2.  Use  and  occupation  by  oorporatioo, 
632.     Corporation,  I.  1. 

VII.  Instruments  constitatii^  the  con- 
tract. 

Invoices  when  not,  560,  566.    Post, 

xm.  1. 

Yin.  Executed  or  Executory. 

Distinction  as  regards  corporatioos, 
632,  636.     CorporaOom,  I. 

IX.  Continuing  contract. 

Effect  as  a  disqualification,  526.  Co«a- 
ci/for,  n. 

X.  Entireness. 

1.  Contract  for  hauling  and  carriage; 
cause  of  action  when  and  where 
complete,  785.    Counfy  Court.  II. 

2.  Effect  of  death  and  rescinding  after 
Dart  performance,  640.    JSxecutort, 

XI.  Rescinding. 

1.  Effect  of  rescinding  contract  after 
part  performance,  640.    JSxecutort, 

2.  Does  not  put  an  end  to  contract  tb 
initio,  640.    Executors,  I.  1. 

Xn.  Consideration  :   failure  of  coon- 
deration. 

Dishonour  of  notes  in  which  a  deposit 
is  made,  722.     Banky  1. 

XIII.  Warranties. 

1.  What  description  in  a  sold  note 
constitutes  a  warranty. 

Defendant,  by  his  agent,  sold  plain- 
tins  a  parcel  of  turnip  seed,  and  gare 
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the  following  sold  note :  "  Mr.  T,  C.  i?." 

S defendant's  agent].  '*  Sold  to  Messrs. 
?. 4-  Cor  [plaintiffs]  "for  Mr.  C.  X." 
[defendant],  "U  quarters  Skirmng's 
Swedes^  at  Ms,  per  bushel.**  Defend- 
ant's agent  afterwards  sold  plaintiffs  a 
second  parcel  of  turnip  seed,  stating 
that  it  was  "of  the  same  stock**  as 
the  first  parcel.  No  sold  note  was 
given;  the  invoices  described  it  as 
"  24i  quarters  of  turnips.** 

Held :  As  to  the  first  parcel,  that 
the  lury  was  projjerly  directed  that 
the  description  of  it  in  the  sold  note 
amounted  to  a  warranty  that  it  was 
SharmngU  Swedes, 

As  to  the  second  parcel,  that  the 
statement  of  defendant's  agent  that  it 
was  "of  the  same  stodc**  as  the  first, 
on  the  subsequent  sale  to  plaintiffs, 
was  evidence  for  the  jury  of  a  war- 
ranty that  the  second  parcel  also  was 
ShxTfoing^s  Swedes.  AUan  v.  Lake, 
560. 

2.  What  reference  to  former  sale  evi- 
dence of  a  warranty,  560.    AntCy  1 . 

XIV.  Powers  of  revocation  and  deter- 
mination. 

If  subject  to  approval,  who  must  shew 
the  approval,  425.    Apportionment. 

XV.  Stipulation  that  a  matter  shall  be 
determined  by  a  referee. 

Burthen  of  shewing  such  a  determi- 
nation, 425.    Apportionment. 

XYI.  Construction. 

Subsequent  letters  when  not  admis- 
sible in  construing  contract  con- 
tained in  a  former  letter,  503. 
Agent,  IL  1. 

XVII.  Death. 

Effect  on  entire  contract,  after  part 
performance,  640.    Executors,  1.  1. 

XVIII.  Disqualification  by. 

1.  When  a  disqualification  arising  de 
die  in  diem,  526.     Councillor,  II. 

2.  Effect  of  invalidity  from  want  of 
seal,  526.     Councillor,  11. 


CONTRIBUTION. 

Of   proportion    of  tithe    commutation 
rent  charge,  393.    Adjudication. 

CONVENTION. 

With  France  as  to  fisheries,  882.    Ac- 
tion, I.  1. 

CONVICTION. 

For  felony. 

Forfeiture  of  choses  in  action,  878. 
Bills,y.}. 

CORPORATION. 
I.  Acts  of  and  contracts  by :  seal. 

1.  Use  and  occupation  without  con- 
tract under  seal. 

Where  any  corporation  has  actually 
used  and  occupied  land,  for  a  cor- 
porate  purpose,  hjf  permission  of  the 
owner,  it  is  liable  in  assumpsit  for  use 
and  occupation,  though  tnere  be  no 
contract  under  seal  for  such  occu- 
pation. 

Where  the  corporation  so  occupying 
b  a  railway  company,  within  the  pro- 
vision of  Stat.  8  &  9  Vict.  c.  16.,  Com- 
panies Clauses  Consolidation  Act,  1 845, 
sect.  97,  that  an^  contract  which,  if 
made  between  private  persons,  would 
be  valid  thougn  made  by  parol  only, 
may  be  made  by  parol  on  behalf  of 
the  companv  by  the  directors,  and 
shall  bind  the  company,  such  parol 
contract  maybe  presumed  against  the 
company  in  an  action  for  use  and  occu- 
pation,  in  the  absence  of  direct  evi- 
dence to  the  contrary,  upon  proof  of 
actual  occupation  by  the  corporation 
or  its  agent.  Lowe  v.  London  and 
North  Western  Railway  Company,  632. 

2.  Effect  of  contract  not  under  seal  as 
creating  a  disqualifying  interest, 
526.  Councillor,  II. 

3.  Distinction  between  executed  and 
executory  contracts,  632, 636.  Ante, 
I. 
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COSTS. 


COUNTY. 


4.  Liability  for  wrongful  acto  of  ser- 
vants  without  form^  authority,  736, 
742.     Company  J  I.  1. 

II.  Municipal.    MtmeipaL  CarporaJtUm, 

COSTS, 
I.  Of  witnesses. 

Maintenance  of  party  examined  in  his 
own  behalf. 

If  a  party  to  a  cause  be  examined 
on  his  own  behalf  under  stat.  14  &  15 
Vkt.  c.  99.  s.  2.,  the  Master  may  allow^ 
in  taxation,  for  his  maintenance  dur* 
ing  the  time  of  his  detention  for  the 
purpose  of  giving  evidence,  as  in  the 
case  of  any  witness,  if  hb  testimony, 
in  the  Master's  opinion,  was  material 
and  necessary,  ana  if  he  attended  for 
the  purpose  of  bein?  examined  as  a 
witness  and  not  merely  to  superintend 
the  cause.    Howes  v.  Barbery  588. 

XL  Of  first  trial. 

Where  jury  were  discharged. 

Where  the  judge  trying  a  cause 
discharges  the  jury  because  they  can- 
not affree  upon  their  verdict,  and  a 
second  trial  is  had,  the  party  who  then 
succeeds  is  not  entitled  to  costs  of  the 
first  trial. 

And  it  makes  no  difierence  that 
counsel  on  both  sides,  upon  conference^ 
assented  to  the  jury  bemg  discharged, 
when  the  Judffe,  but  for  such  assent, 
would  have  detained  them  longer. 
Bostock  V.  North  Staffardsfure  Rail- 
way Company,  777. 

m.  Of  action  in  superior  Court  in  cases 
of  concurrent  iurisdiction  with  county 
court,  257.    Appeal,  I. 

lY.  Pleading  so  as  to  include. 

Plea  of  payment  pendente  lite  by  prior 
indorser,  757.    ^ifli,  VII. 

y.  In  criminal  cases. 

1.  On  criminal  information.  Criminal 
Information* 

2.  Defendant's  right  to  costs,  when 
limited  to  amount  of  prosecutor's 
recognizance,  703.  Criminal  Infor- 
mation, 


COUNCILLOR. 

I.  ElcK^tion :  signature  azid  place  of  re- 
gistry of  voter. 

Under  stat.  5  &  6  IT.  4.  c.  76. «.  32., 
which  requires  the  voting  paper  at  an 
election  of  borough  coonculors  to  be 
signed  toitk  the  name  of  the  bmrgesi 
voting^y  the  party's  usual  signature  is 
sufficient ;  and  it  is  no  valid  objection 
that  the  Christian  name  is  denoted 
only  by  an  initiaL 

Such  paper  is  correct  according  to 
sect.  32,  it  the  place  in  respect  of 
which  the  party  votes,  and  for  which 
he  appears  to  be  rated  on  the  boigess 
roll,  be  described  according  to  its 
actual  situation,  though  the  descrip< 
tion  may  vary  in  terms  from  that  on 
the  burgess  rolL  Regima  v.  Arenfy 
576. 

n.  Ofborouffh:  disqualifying  interest: 
time  of  applying  for  quo  warranto. 

Under  stat.  5  &  6  IF.  4.  e.  76.  «.  28^ 
which  provides  that  no  person  shall 
be  qualified  to  be  elected  councillor  of 
a  borough  "  during  such  time  as'  be 
has  any  share  or  interest  in  any  coo- 
tract  with,  or  emplo^ent  by  or  on 
behalf  of,  the  council,  a  person  who 
has  entered  mto  a  contract  with  the 
council,  and  been  employed  by  them 
in  respect  of  such  contract,  is  aisqos- 
lified  firom  holding  the  office,  thoogh 
such  contract  required  the  corpora- 
tion seal,  and  b  not  sealed. 

^  While  such  contract  continues,  the 
dis<^ualification  caused  by  it  arises  de 
die  in  diem  ;  and,  durins  that  time,  t 
relator  is  not  precluded,  under  stat. 
7W.  4  k  lViet.c.  78.  s.  23.,  from 
applying  for  a  quo  warranto,  though 
twelve  calendar  months  have  elapsed 
from  the  election  of  the  party  disqua- 
lified, or  from  the  commencement  of 
his  disqualification.  R^rmaT.  FVtnctt, 
526. 

COUNSEL. 
Consent  to  discharge  of  jury,  777.  Cods, 


COUNTY. 


I.  Liabilities. 


COUNTY  COURT. 

1.  Liability  to  repair  bridges,  841. 
Bridge^!.  1. 

2.  Liability  to  expense  of  pauper  lu- 
natics, 553.     Poor,  XIII. 

IL  County  rate. 

Effect  of  conventional  arrangements 
by  justices  at  Quarter  (Sessions, 
841.    Bridge,  I.  L 

III.  Sessions. 

A]>pellate  jurisdiction,   361.      Poor, 


COUNTY  COURT. 

I.  County  court  judge :  removal  for  in- 
ability and  misoehaviour. 

1.  Rule  for    quo    warranto    agunst 
successor  when  refused. 

Application  was  made  for  a  quo 
warranto  against  a  county  court  judge, 
on  the  relation  of  a  person  who  had 
held  the  office  immediately  before 
him,  and  who  had  been  removed  for 
inability  and  misbehaviour  by  the 
Chancellor  of  the  Duchy  of  Lancaster, 
under  stat.  9  &  10  Vict.  c.  95.  e.  18. 

It  appeared  that,  on  a  memorial 
address^  to  the  Chancellor,  charging 
the  relator  with  general  misbehaviour, 
and  particularizing  one  instance  more 
stronffly,  and  praying  for  his  dismissal, 
the  Qiancellor  had  held  an  inquiry, 
which  was  attended  by  the  relator  and 
his  counsel,  and  had  heard  evidence 
on  the  charges,  not  on  oath  or  affirma- 
tion, and,  within  a  few  days  afler  the 
close  of  the  inquiry,  had  dismissed 
the  relator  by  an  instrument  finding 
inability  and  misbehaviour,  but  not 
specifying  any  particular  instance. 
Affidavits  denying  the  inability  and 
misbehaviour  in  the  cases  adduced  on 
the  inquiry,  and  generally,  were  put 
in. 

This  Court  refused  the  rule,  it  not 
appearing  that  the  relator  had  not 
been  fuUy  heard,  or  that  the  charges, 
if  true,  aid  not  shew  inability  and 
misbehaviour;  and  the  decision  of  the 
Chancellor  bein^  therefore  final.  And 
the  Court  held  it  not  necessary  that, 
after  the  inquiry  had  closed,  a  fresh 
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notice  to  the  relator  should  have  been 

§iven,  to  shew  cause  against  his  being 
ismissed.     Ex  parte  Ramshay,  173. 

2.  Proceedings  with  a  view  to  re- 
moval, 173.    Ante,  I. 

3.  Finality  of  decision,  173.    Ante,  I. 

II.  Jurisdiction :    cause  of  action  when 
and  where  complete. 

On  contract  for  hauling  and  carriage 
of  goods. 

FlaintifiT,  a  carrier  and  wharfinffer 
at  Swindon,  agreed  in  writing  with 
defendant,  living  in  Surrey,  to  carry 
his  timber  by  barge  to  London,  at  16«. 
per  ton,  including  all  chai^^es  but 
wharfage.  It  was  necessary  to  haul 
the  timber  from  the  place  where  it 
lay  to  the  wharf;  and  plaintiff*  pro- 
vided horses  for  the  purpose  v^en 
defendant*8  horses  were  absent.  Plain- 
tiff* sued  in  the  Swindon  county  court 
for  the  balance  of  his  account  for  the 
carriage,  including  a  separate  charge 
for  hauling. 

Held,  on  motion  for  a  prohibition, 
that  the  hauling  and  the  carriage 
formed  one  cause  of  action ;  that  such 
cause  of  action  was  not  complete  until 
the  timber  was  delivered  in  London ; 
and  that  therefore  the  judge  of  the 
county  court  had  not  jurisdiction 
under  stat.  9  &  10  VicL  c,  95.  s.  60. 
Barnes  v.  Marshall,  785. 

III.  Costs  of  action  in  superior  court : 
concurrent  jurisdiction. 

Application  to  judge  or  court :  appeal 
from  decision  of  judge,  257.  Ap' 
peal,  I. 

COURT. 

Jurisdiction. 

When  not  ousted  by  covenant  to  refer, 
425.    Apportionment, 

COVENANT. 

I.  What  runs  with  the  land. 

1.  Covenant  to  repair,  though  as- 
signee not  named. 

Declaration  in  covenant,  by  lessor 
agunst  assignee  of  lessee,  set  forth 
a  covenant  by  lessee,    for  himself. 
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his  heirs^  executors^  administrators  and 
assignsy  that  he  and  they  would  take 
the  premises,  fVom  &c.,  for  fourteen 
jears,  and  would  pay  the  rent ;  and 
that  lessee,  his  executors  and  adSmtitu- 
tratorsy  would,  at  his  and  their  own 
cost,  repair  and  put  into  temaUable 
repair  the  demised  premises,  he,  the 
lessee,  having  been  already  paid  by 
lessor  400^,  Uie  valued  amount  of  the 
then  present  dilapidations  exclusive 
of  rough  timber,  but  not  on  the  stem, 
wMch  was  to  be  allowed  by  lessor,  his 
heirs  and  assigns,  on  the  demised  pre- 
mises: and  Uiat,  after  the  premises 
should  have  been  put  into  sucn  repair, 
lessee,  his  executors,  administrators 
and  assigns,  would,  at  his  and  their 
proper  cost,  from  time  to  time  repair 
and  keep  in  tenantable  repair  the  de- 
mised premises,  being  auowed  roueh 
timber  out  not  on  the  steni,  upon  the 
demised  premises;  the  timber  to  be 
fetched  and  carried  at  the  expense  of 
lessee,  his  executors,  administrators 
and  assigns :  and  the  said  premises  so 
repaired  and  kept,  together  with  the 
possession  of  the  said  premises,  should 
yidd  up  to  lessor  at  the  expiration  of 
the  said  term :  and  should  not  cross 
crop  the  land,  nor  commit  any  waste, 
&c.,  but  should  cultivate  the  land  in  a 
good  husbandlike  manner  and  accord^ 
ing  to  the  custom  of  the  country.  The 
count  then  averred  entry  of  the  lessee, 
and  assignment  by  him  to  defendant, 
who  entered,  and  was  possessed  until 
the  expiration  of  the  term. 

Breach ;  That,  although  lessor,  from 
the  time  of  making  the  lease  till  the 
assignment,  was  ready  and  wiUing  at 
all  times  to  provide  for  lessee,  and, 
from  the  assignment  till  the  expiration 
of  the  term,  uxis  ready  and  unlUng  to 
provide  for  defendant  and  lessee,  on 
the  demised  premises,  sufficient  rouffh 
timber,  not  on  the  stem,  to  enable 
them  to  repair  and  put  into  tenantable 
repair  the  said  prembes,  and  although 
lessee  did  not  oefore  the  assignment 
or  at  any  time  repair  or  put  into  repair 
the  said  premises :  yet  defendant  did 
not  afler  the  said  assignment  repair 
or  put  into  repair  the  said  premises, 
nor  vield  up  the  same  well  repaired 
at  the  expiration  of  the  term,  but 
suffered  them  to  be  ruinous  &c.  for 
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want  of  repair,  and  so  left  them  at 
the  expiration  of  the  term.  Also  that 
defendiant,  after  the  assignment,  cross- 
cropped  the  land  and  £d  waste,  and 
used  and  cultivated  the  land  in  a  bid 
and  unhusbandllke  manner,  and  not 
according  to  the  custom  of  ike  country. 

Defendant  pleaded,  among  other 
pleas,  as  to  suffering  the  prenuses  to 
be  ruinous  and  out  of  repair,  and  so 
leaving  them  :  That  lessor  did  not  at 
any  time  from  the  assignment  till  the 
expiration  of  the  term  provide  on  the 
premises  sufficient  rough  timber,  not 
on  the  stem,  to  enable  defendant  to 
repair,  nor  any  rough  timber  what- 
ever. And  he  demurred  spedaUy  to 
the  declaration.  Plaintiff  demurred 
to  the  plea. 

Held  that  the  declaratioii  was  good : 
For 

1.  The  covenant  to  put  in  repair 
ran  with  the  land,  and  bound  the  as- 
signee, though  the  lessee,  in  this  [Mrt 
of  the  deed,  covenanted  only  for  him- 
self and  his  executors  and  adminis- 
trators. And  that  the  payment  of 
400^.  to  the  lessee  was  no  ground  for 
construing  this  convenant  as  lisuted 
to  him  personally. 

2.  It  was  sufficient,  on  this  record, 
to  aver  that  the  lessor  was  alwajt 
ready  and  willing  to  furnish  timbo-, 
without  stating  that  he  actually  did 
furnish  it. 

3.  A  covenant  to  yield  up  in  repair 
at  the  end  of  a  term  runs  with  the 
land  and  binds  an  assignee,  though 
not  named. 

4.  Breach  of  a  covenant  to  cultivate 
according  to  the  custom  of  the  country 
is  sufficiently  averred  by  stating  that 
defendant  did  not  so  cultivate,  with- 
out specifymg  instances. 

Held  also  that  the  plea  was  bad,  for 
that  the  condition  precedent  to  the 
defendant*s  obligation  to  repair  was 
sufficiently  performed  if  he  was  ready 
and  willing  to  supply  timber  when 
required.    Mar^  v.  Clue,  661. 

2.  Covenant  to  yield  up   In    repair 
though  assignee  not  named,  661. 

II.  With  a  view  to  passing  of  an  act  of 
Parliament. 


COVERTURE. 


DEATH. 
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1.  Absolate  coyenant  for  compensa- 
tion when  ultra  vires,  457.  Com- 
pensation, II.  1. 

2.  What  imports  the  necessity  for 
some   entry,   457.      Compensations 

n.  1. 

m.  For  employment  and  senrice. 

Stipulations  as  to  pension  on  revoca- 
tion or  resignation :  burthen  of 
shewing  adequate  cause,  425.  Ap' 
portionment, 

IV.  Prospective  covenant  for  reference. 

1.  When  it  does  not  oust  Court  of 
jurbdiction,  425.    Apportionment, 

2.  Burthen  of  shewing  judgment  of 
referee,  425.    Apportionment. 

V.  Pleading. 

Breach  of  covenant  to  cultivate  ac- 
cording to  custom  of  country,  661. 
Ante,  1.  1. 

COVERTURE. 
See  Baron  and  Feme, 

CRIMINAL  INFORMATION. 
Costs  to  defendant. 

Amount,  and  how  recovered. 

Under  stat.  4  &  5  W.  ^  M.  c.  18. «. 
2.,  a  defendant  in  a  crimmal  informa- 
tion which  is  not  tried,  or  in  which  a 
verdict  is  given  for  the  defendant,  is 
entitled  only  to  such  an  amount  of 
costs  as  equals  the  amount  of  the 
pro8ecutor*s  recognizance. 

Sembky  That  the  proper  mode  of 
obtaining  such  costs  is  for  the  defend- 
ant to  Uke  out  a  side  bar  rule  for 
taxing  the  whole  costs;  and,  upon 
that  fieing  done,  he  is  entitled  to  so 
much  of  them  as  equals  the  amount 
of  the  recognizance.  Regina  v.  Savile, 
703. 

CRIMINAL  LAW. 

I.  Offences  by  statute. 

Effect  of  repeal  pending  prosecution, 
761.    StaiuteJU, 


lendo;    by    what   jndge, 
,  773.     Certiorari,  TV. 


and 


II.  Certiorari. 

Procedendo 
how, 


III.  Appearance  of  defendant    at  the 
trial. 

How  secured  by  recognizance.  Reg, 
Oen.26l. 

IV.  Costs  to  defendant. 

1.  When  limited  by  prosecutor's  re- 
cognizance, 703.  Criminal  In/or^ 
motion, 

2.  Side  bar  rule  to  t^a,  703.  Crimi- 
nal Information, 

V.  Criminal     Information.        Criminal 
Information, 

CROWN. 

Forfeiture  of  legacy  for  felony,  878. 
BilU,  V.  1. 


CULTIVATION. 

Covenant  as  to :  breach,  661.  Covenant, 
LI. 

DAMAGES. 

L  Measure  of. 

Under  stat.  ^ving  compensation  for 
death  by  misfeasance,  93.  Deaths  I. 

n.  Nominal. 

When  not  recoverable  on  count  for 
account  stated,  252.  Account 
Stated,  I. 

m.  Pleading  so  as  to  cover  damages. 

Plea  puis  darrein  continuance  of  pay- 
ment by  prior  indorser,  757.    BiUs, 
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DEATH. 


I:  By  misfeasance :  remedy  under  stat. 
9  &  10  Vict.  c.  93. 

Measure  of  damages. 

In  an  action,  under  stat.  9  &  10 
Viet,  c,  93.,  by  the  wife,  husband, 
parent  or  child  of  a  person  killed  by 
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misfeasance,  the  jury,  in  estimating 
damages,  cannot  take  into  considera- 
tion mental  suffering  or  loss  of  society, 
but  must  giye  compensation  for  pecu- 
niary loss  only. 

And,  the  Judge,  in  such  a  case, 
having  left  it  in  the  option  of  the  jury 
to  give  damages  on  all  or  any  of  these 
grounds,  though  intimating  his  opi- 
nion that  there  was  no  ascertainable 
damage  on  any  ground  but  the  last,  a 
new  trial  was  aranted  for  misdirection. 

Decisions  of  the  Scotch  Courts  are 
receiyed  as  authority  here,  if  the  law 
on  which  they  turn  be  common  to 
England  and  ScoOatuL  Blake  v.  Mid- 
kmd  Bmboay  Companyy  93. 

n.  Ofcontractor  after  part  performance 
of  entire  contract,  640.  Executor*^ 
LI. 


DEBT. 

L  What  are  mutual  debts,  857.    Exe- 
aOorSy  n. 

II.  Transfer  of,  321.     Contract,  Y. 


DEBTOR. 

I.  Buying  off  opposition   in  Insolvent 
Court,  443.    BUU^IY. 

II.  See  also  Creditor. 


DECLARATION. 
I.  In  pleading. 

1.  For  injury  occasioned  by  breach  of 
fishery   r^p^lAtions,   882.     Action, 

2.  By  administrator  on  contract  by 
intestate  rescinded  afler  his  death, 
640.    Executors,  I.  1. 

3.  Against  surety  of  treasurer  of 
Building  Society,  277.  Bmlding 
SocietifyX. 

4.  On  agreement  in  case  a  railway 
bill  pass  to  pay  landowner  a  certain 
sum  as  compensation  before  enter- 
ing his  land,  457.     Compeneation, 

xx.  J.* 


5.  Against  directors  of  nonregistered 
company  on  a  policy  of  anuranoe, 
2.    AMntroMee,  L 

6.  In  action  against  registered  joint 
stock  company  for  not  deliTering 
certificates  for  shares,  728,  736. 
Com/Niiiy,  L  1.  IIL  1. 

7.  In  action  against  joint  stock  oom- 
pmy  for  refusing  to  permit  share- 
nolder  to  execute  deedof  settlement, 
736.     Compaanf,  L  1. 

8.  For  taking  water  ont  of  canal  fur 
purposes  not  authorised  by  statute, 
287.    Camd,  1. 1. 


.  In    action    for    oompensation 
family  of  a  person  kdled  by  e 
feasance,  93.    Death,  I. 


to 


n.  Preyioustoactingaaaoommissiooer. 

Who  need  not  make  it,  and  when, 
831.    Agent,  L  1. 


DEED. 

Execution. 

1.  Cannot  be  in  part  only,  728,  7S1. 
Company,  HL  1. 

2.  Execution  ofdeed  referring  to  deed 
ofsettlement,736,  742.     Gmpami, 

3.  Action  for  refusal  to  permit  exe- 
cution, 736.     CompoMjf,  1. 1. 

DELAY. 

In  making  applicaticm    to  the  Court, 
257.    Appmi,!. 


DEMISE. 
Se^  LaMord  and  TemaM. 

DEPOSIT. 
Of  notes  of  country  bank,  722.  Baidt,  L 

DESCRIPTION. 

Of  place  of  rating  in  TOting  paper,  576. 
CounciUor,  I. 


DEVISE. 
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DEVISE. 

L  Alteration  by  codicil. 

1.  Revocation  when  only  partial,  the 
old  limitations  being  merely  post- 
poned to  the  new  ones. 

Devise : 

I  give  to  my  son, «/.  Z).,  during  his 
natural  life,  nine  freehold  houses, 
&c. ;  and,  from  and  afler  his  decease, 
I  give  the  said  houses  unto  his  chil- 
dren &c.  (if  sons,  on  their  attmning 
the  age  of  23,  if  daughters,  of  21), 
their  heirs  &c.,  as  tenants  in  common  ; 
and,  in  case  he  has  only  one  child,  to 
such  one  child  (on  attaining  age,  as 
before),  his  or  her  heirs,  &c.  And,  in 
case  aU  the  children  of  my  said  son  shall 
die  under  the  age^  &c.  (as  before),  then 
I  give  the  before  mentioned  premises 
to  my  daughters,  <S.,  A.  and  JB,  W., 
during  their  respective  natural  lives, 
in  equal  shares ;  and,  upon  the  decease 
of  my  said  three  daughters,  the  share 
of  each  of  them  so  dying  unto  her 
children  &c.,  their  heirs  &c.,  or  child, 
&c.  (with  provision  as  to  age  as 
before)  ;  and,  in  case  of  the  death  of 
any  of  my  said  daughters  without 
having  a  son  who  shall  attain  &c.  or  a 
daughter  who  shall  attain  &c.  (the 
specified  ages),  I  give  such  share  as 
such  child  or  children  would  have  had 
to  the  child  or  children  of  my  other 
two  daughters,  in  equal  shares,  their 
heirs  &c. ;  and,  if  only  one  daughter 
leaves  issue  that  shall  attain  &c.,  then 
the  whole  of  the  said  premises  to  such 
issue,  if  more  than  one,  in  equal  shares, 
as  tenants  in  common  &c.,  their  heirs, 
&c. ;  if  only  one,  to  such  one  &c. 

Codicil : 

I  hereby  revoke  that  part  of  my 
will  whereby  I  give  nine  freehold 
houses  &c.  to  my  son  J.  D.  and  his 
heirs,  and  my  will  is  that  my  daughters 
A.  and  E.  M.  should  enjoy  them.  I 
hereby  give  the  said  freehold  houses 
to  mv  said  daughters  A.  and  JB.  M. 
equally  and  jointly  between  them,  and 
to  the  survivor  of  them,  and,  afler 
their  decease,  to  their  child  or  children 
equally,  and,  if  they  should  both  die 
leaving  no  child  or  children,  then  the 
said  freeholds  to  go  as  ordered  by  my 

VOL.  xvm.  N.8.  3  q 


said  will.  A,  and  E.  M,  died,  leaving 
no  issue.  A  son  of  J.  D,  and  children 
of  A,  the  third  sister,  survived. 

Held  that  the  codicil  did  not  entirely 
revoke  the  devise  to  J,  D.,  but  only 
postponed  him  to  the  two  sisters,  A. 
and  E,  3f.,  and  that,  on  the  decease 
of  both  without  issue,  he,  and  not  the 
children  of  S.,  became  entitled ;  and 
that,  if  the  devise  to  J.  D.  had  been 
revoked  by  the  codicil,  the  children  of 
S.  could  not  take  under  the  will,  be- 
cause the  contingency  on  which  she 
was  to  take  according  to  the  devise 
had  not  happened.  Doe  dem.  Evers 
V.  Ward,  197. 

2.  How  far  revocation  shall  operate, 
197.     Ante,  1. 

II.  What  devise  of  realty  shall    pass 
leaseholds. 

1.  Reference  to  place  under  stat.  17 
TT.  4  &  1  Vict.  c.  26.  *.  26. 
Testator,  by  his  will,  made  in  1815, 
but  confirmed  by  a  codicil  in  1841 
(see  Stat.  1  Vict.  c.  26.  «.  84.),  afler 
directing  payment  of  his  debts  and 
funeral  and  testamentary  expenses, 
and  givinff  certain  annuities,  with 
which  he  charged  his  real  estate,  and 
certain  legacies,  bequeathed  **  all  the 
rest,  residue  and  remainder**  of  his 
**  personal  estate,  goods,  and  chattels, 
whatsoever  and  wheresoever,"  to  his 
brother  M.  "absolutely,  to  and  for 
his  own  use  and  benefit.*'  He  then 
devised  as  follows :  **  I  give  and  de- 
vise all  and  singular  my  manors  or 
lordships,  rectories,  advowsons,  mes- 
suages, lands,  tenements,  tithes  and 
hereditaments,  situate,  lying,  arising 
or  being  at  or  near**  &c.,  in  the  county 
&c.,  "  and  a  parcel  of  land  purchased 
by  me**  of  iw.  L.  at  &c.,  in  the  county, 
&c.,  "  and  all  other  my  real  estates  m 
the  said  counties  of**  &C.,  "  and  else- 
where in  Oreat  Britain^  and  all  my 
estate  and  interest  therein,**  to  trus- 
tees, to  hold  the  same  (subject  to  the 
said  annuities)  to  the  use  of  his  said 
brother  M.  for  life,  remainder  to  the 
issue  of  the  said  M.  in  tail  male ;  in 
default  of  such  issue  to  W.  E.  and 
his  heirs. 

At  the  time  of  making  bu  will,  and 
at  his  decease,  testator  was  possessed 
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of  freehold  estates  in  both  the  said 
counties,  and  of  lands  held  under  cer- 
tain  church  leases  in  one  of  them, 
which  had  been,  according  to  the 
usual  practice  of  the  lessors,  renewed 
•  every  seven  years.  These  leaseholds 
were  distinct  from,  but  near,  and,  in 
some  places,  contiguous  to  the  free- 
holds ;  some  of  them  were  let  and 
occupied  with  the  freeholds,  at  undi- 
vided yearly  rents.  Cottages,  orna- 
mental and  otherwise,  were  built  upon 
part;  and  on  part  were  buildings 
occupied  by  labourers  employed  upon 
the  freehold  estates. 

Held,  that  under  stat.  7  IF.  4  &  1 
Vict,  c.  26.  a.  26.,  the  leasehold  estates 
in  (]^uestion  passed  under  the  general 
devise  jof  the  realty,  there  bemg  no 
contrary  intention  apparent  on  the 
will.   Wilson  v.  £den,  474. 

2.  What  does  not  shew  contrary  in- 
tention, 474.    Ante^  I. 

m.  Limitation  on  contingency. 

1.  What  executory  devise  in  default 
of  children  attaming  an  age  above 
that  of  twenty-one  is  void  for  re- 
moteness. 

D.  (by  will  made  before  1838)  de- 
vised land  to  his  daughter  E,  for  her 
life,  and,  from  and  immediately  afler 
her  decease,  to  such  of  her  children 
as  she  misht  have,  if  a  son  or  sons, 
who  should  live  to  the  age  of  twenty 
three  years,  if  a  daughter  or  daugh- 
ters, who  should  live  to  the  age  of 
twenty  one  years,  and  their  heirs,  as 
tenants  in  common :  in  case,  of  the 
death  of  a  son  under  twenty  three  or 
a  daughter  under  twenty  one,  the 
share  of  such  child  to  go  to  the  sur- 
viving children  attainmg  the  ages 
named,  and  their  heirs,  as  tenants  in 
common  ;  or,  if  only  one  should  attain 
the  age,  to  such  child  in  fee :  in  case 
all  the  children  of  S,  should  die  under 
the  ages  named,  or  if  she  should  have 
none^  then  to  D.*s  daughter  A.  for  life, 
and,  upon  her  decease,  to  her  chil- 
dren, if  a  son  or  sons,  living  to  attain 
the  age  of  twenty  three  years,  if  a 
daughter  or  daughters,  living  to  the 
age  of  twenty  one  years,  and  their 


heirs,  as  tenants  in  common ;  and,  if 
only  one  child,  to  such  child  in  fee : 
"  And,  further,  in  case  of  the  death 
of"  A,  *'  without  leaving  a  child,  if  t 
son,  who  shall  live  to  attain  the  age  of 
twenty  three  years,  or,  if  a  daughter, 
who  shall  live  to  attain  the  age  of 
twenty  one  years"  (not  adding  an  ex- 
press provision  for  the  event  of  A, 
naving  no  child),  '*  I  give  the  part  and 
parts  such  children  or  child  would  be 
entitled  to  as  aforesaid  to  J"  Afler 
2>.'s  death,  JE,  died  without  having  had 
a  child ;  and  ailerwards  A,  died  with- 
out having  had  a  child. 

Held,  by  the  Court  of  Q.  B.,  that 
the  limitation  over  to  J,  might  take 
effect  as  a  contingent  remainder  upoo 
A*8  death  without  leaving  a  child 
attaining  the  age  named. 

Held,  by  the  Court  of  Exchequer 
Chamber,  reversing  this  judgment, 
that  the  limitation  over  was  not  to  be 
considered  as  expectant  upon  either 
event,  of  A.  dying  childless,  or  her 
dying  without  leaving  a  child  that 
should  attain  the  age,  but  upon  the 
single  event  (however  it  might  hap- 
pen) of  her  dying  without  leaving  a 
child  that  should  attain  the  age,  and 
was  therefore  an  executory  devise 
void  for  remoteness.  Doe  dem.  Even 
V.  ChalUs,  224. 

2.  Limitation  contingent  <m  failure  of 
a  line  of  devisees  bow  affected  by 
revocation  of  the  devise  to  that 
line,  197.  Ante,  I.  1. 

3.  What  is  a  contingent  remamder 
in  default  of  children  attaining  a 
certain  age,  224.    Ante,  1. 

IV.  Failure  of  children. 

Limitation  over  when  void  for  remote- 
ness, 224.    Ante,  III.  1. 

y.  Cleneral  principles  of  construction. 

1.  The  devise  most  be  legal  as  it 
would  be  read  at  the  time  of  testa- 
tor's death,  224.    Ante,  WL  1. 

2.  Onus  of  shewing  intention,  474, 
489.    Ante,  IL  1. 

3.  Effect  of  addine  p^neral  words, 
474.    Ante,  H.  1. 


DIRECTION. 


EASEMENT. 
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DIRECTION. 

Effect  of  adding  one  to  a  promissory 
note,  471.  BilU,I. 


DISCHARGE. 

Of   jury    who     cannot     agree,     777. 
Costs,  n. 

DISCOMMUNING. 
See  page  647.    University,  I. 

DISCRETION. 
Discretionary  powers  of  Court. 

1.  To  grant  commission  to  examine 
a  party  on  his  own  behalf,  490. 
Witness,  I.  1. 

2.  As  to  requiring  a  previous  sum- 
mons, 773.    Certiorari,  IV. 

.    DISHONOUR. 
Ofbank  notes,  722.    Bank,l. 

DISQUALIFICATION. 
Disqualifying  interest,  526.    Councillor, 

DISSOLUTION. 
Of  railway  company,  862.  Railway,  1. 1. 


DrVlSIBILITY. 


Of  issue. 

On  plea  justifying  the  taking  of  water 
for  several  purposes,  287.  Canal, 
Ll. 

DOCKS. 

Principle  of  ascertaining  rateable  value 
of  docks  extending  into  several  pa- 
rishes, 325.    Poor,  I. 

DUPLICITY. 

In  pleading,  443.    BUls^  lY. 
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EASEMENT. 
I.  What  is. 

Distinction  between  an  easement  and 
an  occupation,  705.    Occupation,  I. 

n.  How  acquired. 

1.  What  water  rights  not  to  be  ac- 
quired either  by  express  grant  or 
user,  287.    Cana/,^1.  1. 

2.  Exclusion  of  certain  periods,  568. 
Way. 

3.  Grant  of  licence,  when  to  be  exer- 
cbed  only  once,  813.    Licence, 

III.  Excess. 

How  far  it  effects  the  rights  of  the 

owner  of  the  dominant  tenement. 

Plaintiff,  bein^  reversioner  of  a 
house  which  adiomed  premises  in  the 
occupation  of  defendant  and  had  an- 
cient windows,  rebuilt  the  house,  ad- 
ded an  upper  story,  opened  windows 
in  that  story,  and  enlarged  the  an- 
cient windows  and  otherwise  altered 
their  position :  such  rebuilding  and 
alterations  being  within  twenty  years 
of  the  commencement  of  the  action. 
Defendant  subsequently  rebuilt  his 
premises,  and  thereby  darkened  the 
windows  in  both  the  upper  and  the 
lower  stories  of  plaintiff  s  house. 

Held,  in  an  action  by  plaintiff,  as 
reversioner,  for  this  obstruction,  that 
the  plaintiff  having,  by  his  alterations, 
exceeded  the  limits  of  his  right,  and 
it  being,  through  the  nature  of  such 
alterations,  impossible  for  the  defend- 
ant, in  the  lawful  exercbe  of  his  own 
rights,  to  obstruct  such  excess  with- 
out at  the  same  time  obstructing  the 
plaintiff  *s  former  right,  the  plaintiff 
must  be  considered  as  losins  his  former 
right,  at  all  events  until  ne  restored 
his  house  to  its  original  condition. 

Semble,  that  such  alteration  did  not 
destroy  the  right  altogether. 

Held,  further,  that  a  defence 
founded  upon  the  fact  of  such  altera- 
tion by  the  plaintiff,  and  the  impos- 
sibility of  a  partial  obstruction,  was 
properly  raised  under  a  traverse  of 
plaintiff's  right  to  the  windows.  Ren^ 
shaw  V.  Bean,  112. 
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EXECUTION. 


IV.  Pleading  and  eTidence. 

1.  Justification  as  to  '*a  certain  mill" 
where  a  new  mill  has  been  added 
to  the  old  one,  287.    CamLy  1. 1. 

2.  New  assignment  when  necessary, 
287.    Caiia/,  I.  ]. 

3.  Issue  when  divisible,  287.  Canals 
1.1. 

4.  Defence  founded  on  alteration  by 
plaintiff:  how  available,  112.  AtUey 
III. 

V.  Particular  easements. 

1.  Ancient  lights,  112.    Anie,  III. 

2.  See  also  Way^  Watereowse. 

EAST  INDIA  COMPANY. 

Mandamus  to  pay  military  officer,  when 
refused. 

An  officer  commanding  forces  of 
her  Majesty  and  of  The  East  India 
Company^  in  Indiot  has  no  su^  lesal 
right,  by  statute  or  otherwise,  to  his 
pay,  as  entitles  him  (in  the  absence 
of  any  specific  undertaking  or  ac- 
knowledgment) to  a  mandamus  calling 
upon  the  Company  to  discharge  ar- 
rears, though  he  has  always  received 
his  pay  firom  the  Company,  and  their 
practice  has  been  to  discharge  it 
monthly.    Ex  parte  Napier^  692. 

EJECTMENT. 

Habere  facias  possessionem  returnable 
immediately. 

The  provision  in  stat.  3  &  4  TT.  4. 
c.  67.  8,  2.,  that  **  all  writs  of  execu- 
tion may  be  tested  on  the  day  which 
the  same  are  issued,  and  be  made 
returnable  immediately  afler  execu- 
tion thereof,**  extends  to  writs  of 
habere  facias  possessionem,  the  en- 
acting words  being  plun,  and  neither 
the  title  of  the  Act  nor  the  preambles 
of  sects.  1,  2,  affording  sufficient 
ground  for  restricting  the  clause  to 
actions  merely  personal.  Doe  detn. 
HiifUon  V.  Boe^  806. 


ELECTION. 

I.  By  holder  of  instrument  in  ambigi 

form,  471.    BOZt,  I. 

II.  Of  Councillor,  576.     CamtdMor, 
m.  By  vestry  meeting,  718.     Fe 


ENCROACHMENT. 
On  public  highway,  870.  Highwatf^ 

ENJOYMENT. 

By  which  a  right  of  way  b  acqnii 
568.     Wojf. 

EQUIVOCAL  INSTRUMENT 
Holder*s  option,  471.     BUU^  L 

ESTATE. 
Remoteness,  224.    DevUe^  HI.  1. 

EVIDENCE. 

L  Competency  of  witness.     Wiimu, 

U.  Documentary:  letters. 

Subsequent  letters  when  not  admii 
ble  to  aid  in  construing  oaotn 
503.    Agent,  IL  1. 

III.  Admission. 

1.  Explanation  of  mistake  in  fiu^TS 
Bankyl. 

2.  By  repairing  highway  out  of  d 
tnct,  761.     StaMey  IIL 

EXCESS. 

In  exercise  of  easement,  112.    £ai 
menty  HI. 

EXECUTION. 

I.  Writs  of:  teste  and  return. 

What  may  be  made  returnable  imni 
diately,  806.     Ejectment. 


EXECUTORS,  &c. 


FISHERIES. 
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U.  When  Toid  as  against  assignees. 

From  omission    to   file  order,   516. 
Bankrupt,  II. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

I.  Contracts  pending  at  the  time  of  the 
death. 

1.  Entire  contract  for  work  completed 
bj  administrator  under  a  new  agree- 
ment. 

A.  declared  as  administrator  of  B,j 
stating  that  defendant,  in  jB.'s  lifetime, 
was  indebted  to  B,  in  money  to  be 
paid  by  defendant  to  B.  on  request 
It  was  prored  that  B*  had  contracted 
with  defendant,  in  writing,  to  do 
certain  works  for  him  for  4^.,  to  be 

Said  upon  completion  of  the  works : 
?.  died  before  their  completion ;  and 
A^  before  he  had  taken  out  letters  of 
administration,  agreed  with  defendant 
to  complete,  and  did  complete,  the 
works. 

Held,  that  these  facts  did  not  sup- 
port the  declaration,  inasmuch  as,  the 
contract  being  entire,  and  the  works 
unfinished  at  B.^9  death,  no  debt 
accrued  from  defendant  to  jB.  in  B.*s 
lifetime;  although  the  new  agree- 
ment with  A,  amounted,  as  between 
him  and  defendant,  to  a  rescinding  of 
the  original  contract,  which  would 
entitle  A,,  as  administrator,  to  sue  on 
a  quantum  meruit  in  respect  of  the 
work  done  by  B.  Crosthtoaite  t. 
Gardner,  640. 

2.  Efiect  of  rescinding  afler  the  death, 
640.    Ante,  1. 

3.  Promissory  note  in  hands  of  tes- 
tator and  bequeathed  as  a  specific 
legacy,  878.    BUb,  Y  1. 

n.  Set-off  by. 

What  debts  are  mutual. 

An  executor  sued,  as  such,  for  a 
debt  which  accrued  to  the  plaintiff 
from  the  testator  in  his  lifetime,  may 
set  off  a  debt  for  money  had  and  re- 
ceiyed  to  defendant's  use,  as  executor. 


and  money  due  on  an  account  stated 
with  him  as  executor,  since  the  death  of 
the  testator ;  such  debts  being  mutual, 
within  Stat.  2  O,  2.  c.  22.  «.  13.  Mar- 
deU  y.  TheUuson,  857.  Since  oyer- 
ruled,  see  note  (a). 

III.  Legacies. 

Effect  of  forfeiture  by  felony  of  lega- 
tee,  878.    BiUe,  V.  1. 

IV.  Pleading. 

On  cause  of  action  not  complete  at  the 
time  of  the  death,  640.  Ante,  I.  1. 

EXECUTORY  DEVISE. 
See  Devise,  III. 

FALSE  IMPRISONMENT. 
See  Imprisonment, 

FELONY. 
Forfeiture  of  legacy,  878.    Biils,  V.  1 . 

FEME  COVERT. 
See  Baron  and  Feme, 

FILING. 

Of  order  staying  proceedings  on  pay- 
ment of  deot  and  costs,  516.  Bank" 
rupt,  II. 

FINALITY. 

Of  ChanceIlor*8  decision  on  a  memo- 
rial charging  County  Court  Judge 
with  misbehayiour,  175.  CowSy 
Court,!,  1. 

FISHERIES. 
I.  Conyention  with  France, 

1.  Remedy  for    iniurj  occasioned    by 

breach  of  regulations,  882.    Adion, 
I.  I. 

2.  Obligation  to  show  lights,  882,  884. 

Action,  I.  1. 
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FOREIGN  LAW. 


HIGHWAY. 


n.  Pleading. 

Declaration  for  injury  from  noncom- 
pliance with  regulations,  882.  Ac- 
tiorij  I.  1. 

FOREIGN  LAW. 

Scotch  decisions  when  received  as 
authority,  93.    Death,  L 

FORFEITURE. 

I.  For  felony. 

1.  Effect  on  legacies,  878.  BiOs^Y.  1. 

2.  Executor  when  trustee  for  Crown, 
878.    Bills,  y.  I, 

II.  Of  shares  in  joint  stock  company, 

736.     Company,  I.  1 . 

FORMER  RECOVERY. 

Effect  of  former  recovery  for  nominal 
damages  considered,  252.  Account 
Stated,  L 

FRANCE. 

Convention  as  to  fisheries,  882.  Ac' 
Hon,  1. 1 . 

FRIENDLY  SOCIETY. 

Decisions  on  enactments  as  applied  to 
other  societies,  277.  Building  So' 
ciety,  I. 

GENERAL  ISSUE. 

I.  Plea  amounting  to. 

Argumentative  non  assumpsit,  2.  As" 
surancCf  I. 

IL  Not  guilty.    Not  guilty, 

GENERALITY. 
In  pleading,  661.     Covenant,  I.  1. 

GOODS. 

Sale  of.     Vendors  and  Purchasers, 

GRANT. 

Implied. 

Not  whore  actual  grant  would  be 
illegal,  287.     CanS,  I.  1. 


HABEAS  CORPUS. 

Ad  subjiciendum. 

On  application  of  husband  for  custody 
of  wife,  781.     Baron  and  Feme^  h 

HABERE  FACLAS    POSSES- 
SIONEM. 

Page  806.    Ejectment. 

HEARING. 

What  constitutes  a  complete  hearing  on 
a  memorial  charging  county  court 
judge  with  inability  and  misbehaTioor, 
173.     County  Court,  I.  1. 

HIGHWAY. 

I.  What  is  a  highway. 

Over  a  place  which  is  not  a  thorough- 
fare. 

Trespass  for  entering  plaintiffs 
close  and  pulling  down  a  wall  therein. 
Plea:  That  the  close  was  a  pablk 
pavement  within  the  Metropolitan 
Pavement  Act,  57  O.  3.  c.  xxix. ;  that 
plaintiff,  unlawfully  and  contrary  to 
the  Act,  erected  thereon  the  said  wall ; 
and  the  wall  incumbered  the  pave- 
ment, and  because  plaintiff  refused,  on 
defendant's  request,  to  remove  the 
same,  defendant  entered  and  pulled  it 
down. 

Held,  on  motion  for  judgment  Non 
obstante  veredicto,  that  the  plea  waa 
bad  for  not  shewing  that  it  was  abso- 
lutely necessary  for  defendant,  in  order 
to  exercise  the  alleged  right  of  passage, 
to  remove  the  wall. 

A  public  highway  may,  in  law,  exist 
over  a  place  which  is  not  a  thorough- 
fare. Whether,  in  fact,  it  does  exist, 
is  a  question  for  the  jury.  Bateman  v. 
Bluck,  870. 

II.  Points  on  highways  dedicated  but 
not  repairable  under  Highway  Act 

1.  The  dedicating  landowner  not  lia- 
ble to  repair  it. 

When  a  road  has  been  dedicated  to 
the  public  by  a  landowner,  but  the 
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conditions  have  not  yet  been  fulfilled 
which  make  it  repairable  by  the  parish 
under  stat.  5  &  6  ?F.  4.  c.  50.  a,  23., 
the  landowner  is  not  liable  to  repair 
it;  and,  consequently,  he  is  not  the 
'*  person  having  the  management*'  of 
such  road  within  the  Railways  Clauses 
Consolidation  Act,  1845  (9  &  10  Vict. 
c.  20.),  s,  57. :  although,  since  the 
dedication,  he  has  voluntarily  done 
some  repairs,  made  a  sewer  and  drains, 
and  granted  permission  to  persons 
desiring  to  open  communications  with 
the  sewers,  or  interfere  with  the  road ; 
and  no  one  else  has,  in  these  respects 
or  any  other,  managed  or  exercised 
controul  over  the  road  or  sewers. 

Such  dedicator  cannot,  therefore, 
recover  penalties,  under  sect.  57  of 
the  Railways  Clauses  Act,  against  a 
Railway  Company  who  have  made  a 
cut  across  such  road,  rendering  it 
impassable,  and  have  not  in  due  time 
restored  the  communication. 

Quitre  whether  the  Company  could 
be  indicted  for  the  obstruction  of  such 
a  way  by  severing  and  not  restoring 
it.  .  Megina  v.  Wilson^  348. 

2.  The  dedicating  landowner  not  the 
"  person  having  the  management,** 
348.    Ante,  1. 

3.  The  dedicating  landowner  cannot 
recover  penalties  from  Railway 
Company  for  not  restoring,  348. 
Ante,  1. 

4.  Liability  of  Railway  Company  in 
respect  of,  348.    Ante,  1. 

in.  Repair  in  towns  under  acts  incor- 
poratmg  the  Towns  Improvement 
Clauses  Act. 

Joint  liability  of  districts  previously 

separate. 

Before  the  passing  of  the  Towns  Im- 
provement Clauses  Act,  1847, 10  &  11 
Vict.  c.  34.,  the  borough  of  A.  was 
divided  into  a  town  and  a  country 
district,  each  maintaining  its  own 
highways.  That  Act  was  incorporated 
in  Stat.  12  &  13  Vict.  c.  xxxv.  (for  the 
improvement  of  the  borough  o£  A.), 
except  so  far  as  any  thing  in  the 
former  Act  was  varied  or  otherwise 
provided  for  by  thb.    By  the  latter 


Act,  sects.  20,  24,  the  mayor,  alder- 
men and  burgesses  of  A.  were  em- 
powered to  cause  any  street  in  the 
Dorough  of  A,  to  be  sewered  and 
paved,  at  the  expense  of  the  adjoin- 
ing landowners,  and  certify  the  same, 
when  completed,  to  be  a  public  high- 
way :  and  sect.  25  enacted  that  it 
should  be  lawful  for  them  from  time 
to  time  to  make  a  rate  for  the  main- 
tenance of  such  highways  upon  the 
occupiers  of  all  houses  &c.  and  lands 
"within  the  said  borough."  Stat. 
10  &  11  Vict.  c.  34.  8.  48.  enacts  that 
the  Commissioners  (that  is  the  per- 
sons or  body  corporate  entrusted  to 
execute  any  local  improvement  Act 
incorporated  with  this)  shall  be  the 
surveyors  of  all  highways  within  the 
limits  of  such  local  Act,  and  shall 
have,  within  those  limits,  all  the 
powers  of  surveyors;  and  that  the 
inhabitants  of  the  district  within  those 
limits  shall  not  be  liable  to  highway 
rate  in  respect  of  roads  within  other 
parts  of  the  parish  &c.  in  which  the 
said  district  is  situate.  B^  sect.  49, 
the  Commissioners  are  to  be  indictable 
for  non-repair  of  any  public  highway 
within  the  limits  of  such  local  Act,  in 
the  same  manner  as  the  inhabitants 
thereof  or  of  any  parish  &c.  or  other 
district  therein  were  liable  before  the 
passing  of  such  Act. 

Held  that  the  mayor,  aldermen  and 
burgesses  of  A.  were  bound,  as  Com- 
missioners under  the  Towns  Improve- 
ment Clauses  Act,  10  &  11  Vict.  c.  34., 
to  rate  the  whole  borough  for  the 
repair  of  highways  paved  and  certified 
under  sects.  20,  24,  of  the  local  Act, 
and  likewise  to  rate  the  whole  for 
repair  of  the  public  highways  not  so 
paved  and  certified.  And  that  a  rate 
upon  the  countrv  district  alone,  for 
repair  of  the  highways  within  it  (not 
paved  or  certified),  was  bad.  Slater 
V.  Ashton  under  Lyne,  Mayor,  j-c, 
398. 

rV.  Liability  to  repair  by  statute. 

Efiect  of  repeal  afler  indictment  and 
before  plea,  761.     Statute,  IIL 

V.  Liability  to  rep.*iir  highway  out  of 
the  district. 
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IMPLICATION. 


1.  As  to  the  necessity  for  shewing 
consideration,  761.     Statute,  III. 

2.  Evidence,  761.     Statute,  III.  ' 
VI.  Surveyors. 

1.  Mayor,  aldermen  &c..a8  commis- 
sioners under  local  act,  398.    Ante, 

in. 

2.  Election :  poll  how  to  be  taken, 
718.     Vestry,!.  I. 

yil.  Bates. 

On  what  district,  398.    Ante,  III. 

ym.  Bemoval  of  obstructions. 

Not  by  private  individual  without 
necessity,  870.     Ante,  I. 

IX.  Evidence. 

Effect  of  shewine  continued  repairs  of 
road  out  of  district,  761.  Statute, 
III. 

X.  See  also  Bridge, 
Turnpike  Roads. 

XI.  Letting  of  tolls. 

1.  Validity  of  contract  by  clerk. 

Sect.  57  of  Stat.  3  O.4.  c.  126.  pro- 
vides that  '*all  contracts  and  agree- 
ments to  be  made  or  entered  into  for 
the  farming  or  letting  the  tolls  of  any 
turnpike  roads,  signed  by  the  trus- 
tees "letting  such  tolls,"  "or  by  their 
clerk  or  treasurer,"  shall  be  valid, 
"notwithstanding  the  same  may  not 
be  by  deed  or  under  seal." 

Held:  1.  That  an  agreement  for 
the  letting  of  tolls,  signed  by  the 
clerk  to  the  trustees,  and  stating  that 
by  that  agreement  he,  "  on  behalf  of 
the  trustees,"  did  "  agree  to  let,"  and 
the  lessee  did  agree  to  take,  the  tolls 
and  toll  house  for  two  years,  was  made 
according  to  sect.  57 ;  the  clerk  having 
authority,  by  the  statute,  to  contract, 
as  well  as  to  sign,  on  behalf  of  the 
trustees. 

2.  That  Stat.  8  &  9  Vict.  c.  106. 
g,  3.,  which  provides  that  "a  lease, 
required  by  law  to  be  in  writing,  of 
any  tenements  or  hereditaments"  shall 
be  void  at  law  unless  made  by  deed,  j 


does  not  apply.to  agreements  for  the 
lease  of  tolls  under  sUt.  3  G.  4.  e.  126 
Shepherd  v.  Hodsman,  316. 

2.  Need  not  be  by  deed,  316.  Ante,  1. 

XII.  Trustees. 

Contracts  by,  316.     AnU,  XI.  1. 

XIII.  Clerk  to  the  trustees. 

Validity  of  contracts  by,  316.  Axte, 
XLl. 

HUSBAND  AND  WIFE. 
See  Baron  and  Feme, 

ILLEGALITY. 

I.  Contravention  of  public  policy  or 
statute. 

Contract  to  apply  funds  of  a  raOwsj 
company  to  unauthorized  porpoees, 
618.     Contract,  I,  1. 

n.  Illegal  consideration. 

Buying  off  opposition  in  Insolvent 
Court,  443.    BiUs,  IV. 

ni.  Illegal  grant  not  to  be  implied, 
287.     Canal,  L  1. 

IV.  Effect  of  devise  comprising  an  ille- 
gal  contingency,  224.     Devise,  III.  1. 

IMPLICATION. 
I.  Necessary,  789.    Application, 

n.  Of  adjudication,  when  refused,  393. 
Adjudication, 

ni.  Not  of  a  prant  which  would  be 
illegal,  287.     Canal,  I.  1. 

rV.  Of  cesser  of  power  of  executing 
works  on  cesser  of  power  of  compen- 
sation, 531.     Compensation,  I, 

V.  Implied  undertaking  by  agent  that 
he  has  authority,  503.     Agent,  U.  1. 

VI.  From  rescinding  contract  after  part 
performance,  640.     Executors,  I.  1. 

VII.  From  use  and  occupation,  632. 
Corporation,  I.  1. 


IMPRISONMENT. 


INITIAL. 
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IMPRISONMENT. 

I.  On  crimiDal  charge  on  suspicion. 

What  facts  warranting  belief  a 
defendant  not  bein^  a  peace  officer 
must  shew  in  his  plea. 

To  a  count  in  trespass  for  assault- 
ing and  falselj  imprisoning  plaintiff, 
and  putting  him  in  irons,  defendant 
pleaded :  lliat  he  was  commander  of 
one  of  the  Queen's  ships  of  war,  at 
sea;  that  plaintiff,  at  the  times  when 
&c.,  was  steward  of  the  ship,  and,  as 
such,  was  servant  to  defendant  on 
board  the  said  ship,  and  had  access  to 
his  cabin,  and  had  the  charge  of  his 
goods  and  chattels  there ;  that  on  two 
occasions,  just  before  the  times  when 
&c.,  moneys  had  been  feloniously 
stolen  from  defendant's  possession  out 
of  a  desk  then  being  in  nis  said  cabin ; 
that  upon  each  occasion  the  desk  had 
been  clandestinely  opened  by  means 
of  a  key,  and  the  plamtiff  had  access 
to  and  could  have  obtained  the  key  of 
the  said  desk  and  unlocked  the  same 
and  taken  away  the  said  moneys ;  and 
defendant  then  believed  that  no  other 
person  had  or  could  have  obtained 
access  to  the  key  of  the  said  desk 
without  plaintiff's  knowledge ;  Where- 
fore defendant,  having  probable  cause 
of  suspicion,  and  suspecting  the  plain- 
tiff for,  amonff  other  things,  the  causes 
aforesaid,  to  have  been  guilty  of  the 
stealing,  &c.,  did,  as  such  commander, 
and  as  ne  lawfully  might  for  the  cause 
aforesaid,  gently  lay  nands  &c.,  and 
put  plaintiff  in  irons,  and  so  keep  him 
(the  same  being  a  reasonable  mode  of 
detainer)  for  a  reasonable  time  until 
defendant,  as  commander  &c.,  could 
examine  into  the  circumstances  of 
suspicion  a|;ainst  plaintiff  according 
to  law  and  tor  the  purpose  of  report- 
ing to  the  Lords  of  the  Admiralty  or 
bringing  plaintiff  to  trial,  if  it  ap- 
peared right  to  do  so.  Replication, 
be  Injuril. 

After  verdict  for  defendant  on  this 
plea. 

Held,  on  motion  for  judgment  non 
obstante  veredicto. 

That,  in  an  action  for  false  impri- 
sonment on  a  criminal  charge  by  a 


person  not  being  a  peace  officer,  mere 
oelief  is  not  a  sufficient  justification, 
but  facts  must  be  shewn  on  which  the 
belief  was  grounded,  in  order  that  the 
Court  may  judge  whether  or  not  the 
defendant  had  probable  cause  for 
arresting.  That  all  the  facts  need 
not  be  set  out,  but  only  enough  to 
shew  ground  of  reasonable  suspicion. 
That  the  facts  alleged  here  were 
sufficient,  at  least  afler  verdict ;  and, 
per  Lord  Campbell  C.  J.,  they  would 
nave  been  so  on  demurrer. 

And  that,  if  the  plaintiff  meant  to 
contend  that  the  facts  did  not  justify 
putting  in  irons  as  a  mode  of  detaber, 
ne  should  have  new  assigned.  Brough' 
ton  V.  Jackson^  378. 

II.  New  assignment. 

When  necessary,  378.    Ante^  I. 

IMPROPRIATOR. 
See  TUhe. 

INABILITY. 

Removal  of  county  court  judge,  173. 
County  Cout%  1. 1 . 

INDICTMENT. 

Certiorari  and  procedendo,  773.     Cer- 
tiorari, IV. 


INFERENCE. 
Necessary,  789.    Application, 

INFERIOR  COURT. 

Certiorari  and  procedendo,  773.     Cer- 
tiorari^ rv. 

INFORMATION. 
Criminal.     Criminal  Information, 

INITIAL. 

Signature  with  initial  of  Christian  «iame, 
576.     CouneiUoTy  I. 


JUDGMENT. 
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JUDGMENT. 
When  void. 

As  ag^nst  assignees  of  bankrupt,  from 
omission  to  file  order,  516.  JBomk' 
rupt,  II. 

JUDICIAL  PROCEEDING. 
I.  What  is. 

1.  Order  to  dlscommune,  when  not, 
647.     University^  I. 


2.  Proceeding  on  summons  to  answer 
or  €     '  " 
9ity, 


or  explain,  when  not,  647.    Univer- 
rt/y,  1. 


II.  What  not  such  as  to  be  revised  on 
certiorari. 

The  granting  of  a  beer  house  licence, 
687.    Beer,  I. 

JURISDICTION. 

I.  Concurrent. 

In  borough  and  county,  361.    Poor, 

II.  Shewing  on  face  of  proceedings. 

What  need  not  be  shewn  by  agents 
authorised  to  act  as  commissioners, 
831.     Agent,  L  1. 

JURY. 
Discharge  by  Judge,  777.     Costs,  II. 

JUSTICE  OF  THE  PEACE. 

I.  Interest. 

1.  Proceedings  quashed  on  account  of 
interference  of  interested  justice, 
416.     Certiorari,  I. 

2.  What  is  interference,  416.  Certio- 
rari, I. 

3.  Accidental  presence  does  not 
vitiate,  421.     Appeal,  VI.  2. 

II.  Borough  and  county. 
Concurrent  jurisdiction  :  appeal,  361. 


Poor, 


rent  i 
,  XII 


III.  Validity  and  effect  of  arrangements 
by. 

1.  When  justices  for  a  division  may 
be  regarded  as  a  committee  ap- 
pointed by  Quarter  Sessions,  841, 
851.    Bridge,  I.  1. 

2.  Conventional  arrangements  as  to 
repair  of  bridges,  841.  Bridge,  1. 1. 

IV.  Limitation  of  proceedings  before. 

Retrospective  effect  of  enactment,  343. 
Construction,  II.  3. 

V.  Order  of  justices.     Order,  IL  III. 


LAND. 

Occupation    of,    by    waterpipes,    705. 
Occupation. 

LANDLORD  AND  TENANT. 

I.  Relation  how  created. 

1.  Letting  of  turnpike  tolls  by  agree- 
ment signed  by  clerk  on  behalf  of 
the  trustees,  316.    Highway,  XL  1. 

2.  When  by  parol  contract  with  a 
corporation,  632.    Corporation,  1. 1 . 

II.  Yearly  tenancy. 

What  reference  to  a  year  not  suffi- 
cient to  make  the  tenancy  one  for  a 
year. 

Premises  were  let  from  19th  AprU, 
1841,  at  the  yearly  rent  of  42Z.  pay- 
able quarterly,  the  first  payment,  of 
11  13«.  %d,,  to  be  made  on  the  24th 
June  1841,  being  the  proportion  down 
to  that  date ;  the  tenant  to  hold  and 
enjoy  &c.,  at  the  said  rent,  until  one 
of  the  said  parties  should  give  the 
other  six  calendar  months*  notice  to 
quit:  the  tenant  to  leave  the  said 
premises  in  as  good  condition  as  at  the 
date  of  the  agreement. 

Held,  that  notice  might  be  given  to 
quit  at  the  expiration  of  any  six 
months  afler  June  24th;  and  that  a 
notice  on  24th  June  for  25th  Decem- 
ber, 1841,  was  good.  Doe  dent.  King 
V.  QrafUyn,  496. 
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III.  Term. 

Tenancy  until  either  party  shall  giTe 
six  montiis'  notice  to  quit,  496. 
AntCy  II. 

IV.  Notice  to  quit :  the  date  with  refe- 
rence to  whicn  it  is  to  be  calculated. 

Where  at  the  commencement  of  the 
tenancy  there  was  a  fractional  pay- 
ment of  rent  to  the  end  of  the  current 
quarter,  496.    Ante^  11. 

V.  Use  and  occupation. 

By  a  corporation  or  its  agent,  632. 
Corporation^  I.  1. 

VI.  Repairs. 

1.  Covenant  to  repair  runs  with  land 
though  assignee  not  named,  661. 
Covenant^  I.  1. 

2.  Covenant  to  yield  up  in  repair 
runs  with  land  though  assignee  not 
named,  661.    Covemmt^  I.  1. 

3.  Effect  of  paying  lessee  a  sum  for 
dilapidations,  661.    Covenant^  I.  1. 

4.  Condition  of  lessor  furnishing 
timber :  readiness  and  willingness, 
661.    Covenant^  1,\. 

5.  What  is  a  repairing  or  amending, 
813.  Licence,  II. 

VII.  Cultivation. 

Breach  of  covenant  how  assigned,  661. 
Covenant,  I.  1. 


LAW. 

Articles  in  a  convention  that  are  to  have 
the  force  of  law,  882.    Action,  I.  1. 

LEASE. 

By  what  devise  leaseholds  pass  as  realty, 
474.    Devise,  II.  1. 


LEGACY. 

Effect  of  forfeiture  by  felony  of  legatee, 
878.    Bills,  V.  I. 


LETTER. 

Contract  by:  subsequent  letters  when 
not  admissible,  503.    Ageni,  II.  1. 


LIBERTY. 


See  Licence, 


LICENCE. 

I.  Public. 

1.  The  granting  when  not  revised  od 
certiorari,  687.    Beer,  L 

2.  Mode  of  contesting  validity,  687. 
Beer,  I. 

II.  Private :  extent  of  grant :  to  do  in 
act  only  once,  or  toties  quoties. 

Liberty  to  make  and  amend  a  goit. 

Lands,  partly  adjoining  a  rirer, 
were  demised  for  999  years,  bj  in- 
denture,  in  which  the  lessor  granted 
to  the  lessee  liberty  to  cut  a  goit  or 
sluice  out  of  the  said  river,  at  a  proper 
and  convenient  distance  above  a  cer- 
tain weir,  in  the  most  convenient  line 
through  certain  closes  (named)  of  the 
lessor,  into  a  close  intended  for  a  null 
dam,  part  of  the  dembed  lands;  and 
from  time  to  time  and  at  any  time  to 
turn  the  water  of  the  river  throagh 
the  said  goit :  And  liberty,  from  time 
to  time,  and  at  all  times  during  the 
term,  to  view,  examine,  carry  and  laj 
down  materials,  and  repair  and  amend 
the  said  goit  or  sluice  (and  other  works 
specified),  when  so  made  as  afore- 
said, or  any  of  them,  when  and  is 
often  as  need  or  occasion  should  be, 
making  reasonable  satisfaction  to  the 
lessor,  his  heirs  and  assigns,  for  all 
damage  to  be  done  or  occasioned 
thereby  to  the  grass  or  herbage  o^ 
the  lessor,  &c. :  And  the  lessee  cove- 
nanted that  he,  his  executors,  &c.. 
would  make  reasonable  satisfaction  tc 
the  lessor,  his  heirs  and  assigns,  foi 
all  damages  to  be  occasioned  to  th< 
j  lands  of  the  lessor  by  the  lessee,  hi 
executors,  &c.,  in  exercise  of  any  o 
the  liberties,  privileges  and  powers  h] 
the  indenture  granted,  except  for  tk 
term  of  two  years  next  ensuing  thi 


LIGHT. 


LOSS. 
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commencement  of  the  rent,  during 
which  time  no  trespass  or  damage 
should  be  charged  or  paid  for. 

In  an  action  of  trespass  against  the 
lessee  for  widening  a  goit  on  the 
lessor's  soil  to  the  extent  of  nine  ad- 
ditional feet,  the  defendant  pleaded 
that  the  goit  was  made,  viz.  on  ^c. 
(a  day  named),  in  due  exercise  of  the 
liberty  above  mentioned,  but  that, 
the  same  not  having  been  made  of  a 
sufficient  width,  and  having  been  com- 
pleted to  a  small  and  insufficient  width 
only,  viz.  nine  feet,  so  that,  without 
widening  it  as  afler  mentioned,  defend- 
ant could  not  enjoy  the  demised  tene- 
ment as  she  was  entitled  by  the  inden- 
ture to  do,  he,  on  &c.,  in  further  due 
exercise  &c.,  cut  down  the  sides  of  the 
goit  and  widened  it:  justifying  the 
alleged  trespasses. 

Replication :  that^  before  the  expi- 
ration of  two  years  &c.,  and  before 
the  times  when  &c.,  viz.  on  &c.,  the 
lessee,  in  due  exercise  of  the  liberty 
&c.,  made  and  completed  a  goit,  being 
the  ^oit  in  the  plea  mentioned,  of  the 
widui  therein  mentioned;  and  the 
same  remained  and  was  used  by  the 
lessee  continually  from  the  last  men- 
tioned day  until  defendant,  under 
colour  of  the  indenture,  committed 
the  alleged  trespasses. 

Held  by  the  Court  of  Queen*s 
Bench,  on  demurrer  to  the  replica- 
tion, Uiat  the  privilege  given  to  de- 
fendant by  the  deed  was  to  make  a 
goit  once  only,  and  that,  after  having 
completed  a  ^it,  he  could  not  justify 
entering  plamtiff's  land  again  and 
widening  the  eoit  from  nine  feet  to 
eighteen:  For  uiat  the  power  to  make 
a  goit  was  exhausted,  and  the  widen- 
ing was  not  a  repairing  or  amending 
within  the  meanins  of  the  deed. 
Judgment  for  plamtiff. 

Jud^ent  of  Queen's  Bench  affirm- 
ed in  ESxchequer  Chamber.  Bostock 
▼.  Sidebottom,  813. 

LIGHT. 
I.  Ancient  lights. 

Alteration  in  dominant  tenement,  112. 
Easement^  III. 

n.  Shewing  lights. 


As  required  by  fishery  regulationi 
in  convention  with  France,  882. 
Action,  I.  1. 

LIMITATION. 
L  Of  actions  and  legal  proceedings. 

1.  Quo  warranto :  what  a  disqualifi- 
cation arisinff  de  die  in  diem,  526. 
Councillor,  II. 

2.  Retrospective  operation  of  enact- 
ment, 343.    Construction^  II.  3. 

3.  What  expression  of  hope  not  an 
acknowledgment,  134.  Acknowlet^- 
ment,  II. 

4.  On  successive  breaches  of  condi- 
tion of  surety  bond,  593.   Bond,  1. 

5.  Pleading :  inrolment  on  the  record : 
new  assignment  when  not  neces- 
sary, 593.    Bond,  I. 

n.  Of  actions :   effect  of  payment  of 
interest. 

By  wife  afler  marria^  on  note  made 
by  her  before  marriage,  262.  BiUs, 

III.  Of  estate. 

1.  Remoteness :  age  of  twenty  three 
years,  224.    Devite,  III.  1. 

2.  Contingent  limitations,  197,  224. 
Devise,  I.  1.  IIL  1. 

LIMITED  LIABILITY. 
Page  2.    Auurance,  I. 


LOAN  SOCIETY. 

When  it  need  not  be  registered  as  a 
joint  stock  company,  271.  Company, 
ILL 


Se^  Place. 


LOCALITY. 


LOSS. 


By  whom  to  be  sustained. 
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LUNATIC. 


MONEY. 


By  banker  or  customer  on  deposit 
of  bank  notes  subseouentlj  dis- 
honoured, 722.    Banhy  I. 

LUNATIC. 
Pauper.    Poor,  XIIL  XIV. 

MANAGER. 
Of  an  estate. 

Apportionment  of  salary,  425.  Ap' 
portionmerU. 

MANDAMUS. 

I.  When  it  lies,  generally. 

Where  there  is  a  legal  obligation  and 
no  remedy  by  action,  692.  JSeut 
India  Company. 

II.  In  particular  instances. 

1.  To  tithe  commissioners  to  hear  and 
determine  differences,  156.  Tithe^ 
L2. 

2.  To  justices  to  determine  complaint 
against  railway  company  for  not 
restoring  highway  interfered  with, 
348.    Highway,  IL  1. 

3.  To  appoint  new  commissioners, 
531,  549.    Compensation,  I. 

4.  Not  to  East  India  Company  to 
enforce  payment  of  pay  of  military 
ofEcer,  692.    East  India  Company, 

III.  Return. 

By  tithe  commissioners  with  respect 
to  differences  alleged  to  hinder  the 
making  of  an  award,  156.  Tithe, 
L2. 

MARRIAGE. 

I.  Consequences  of  the  relation,   262. 
5i&,  n. 

n.  See  also  Baron  and  Feme, 

MASTER  AND  SERVANT. 

I.  Grenerally. 

1.  Covenants  for  employment  and 
service  as  auditor  of  an  estate,  425. 
Apportionment, 


2.  Pension  on  dismissal  withe 
resignation  with,  adequate  qa 
be  determined  by  a  referee 
then  of  shewing  adequate  cs 
determined,  425.     Apportion 

IL  Liability  of  master  for  a 
servant. 

Notwithstanding  the  absence 
formal  authority  under  seal 
servant  of  a  corporation,  73< 
Company,  I.  1. 

MAXIMS. 

I.  Quodlibet  accessorium  seqniti 
turam  sui  principalis,  271.    Coi 

n.  1. 

n.  Omnia  prsssumuntur  rit^  ess 
393.  Adjudication.  632.  Corpc 

m.  Verba  relata  inesse  videntu 
742.     Company,  1,  1. 

IV.  Nova  constitutio  fiituris  f< 
imponere  debet,  non  pneteriti 
Statute,  III. 

MEMORANDA. 
Pages  1,  890. 

MISBEHAVIOUR. 

Removal  of  county  court  judge 
County  Court,  I.  1. 

MISFEASANCE. 

Compensation  for  death  occasion 
misfeasance,  93.    Death,  L 


MISTAKE. 
I.  In  fact. 

Admission  of  receipt  of  money 
Bank,l. 

U.  Clerical  error.    Begina  t.  Wu 
393. 

MONEY. 
Specific  money,  277.  BmUUngSoci 


MONEY  HAD,  &c. 


NUISANCE. 
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MONEY  HAD  AND  RECEIVED. 

Money  paid  under  void  execution,  616. 
Bankrupt^  II. 

MOTION. 

Renewed,  789.     Application, 

MUNICIPAL  CORPORATION. 

I.  Councillor. 

1.  Disqualifying  interest,  526.  Coun- 
cillor, II. 

2.  Quo  warranto  against,  time  of 
applying  for,  526.     Councillor ^  11. 

3.  When  he  may  be  relator,  526. 
Councillor,  11. 

4.  Election  :  burgesses'  signature,  576. 
Councillor,  I. 

5.  Election :  description  in  voting 
paper  of  the  voter^s  place  of  rating, 
576.     Councillor,  I. 

II.  Contracts  :  corporate  seal. 

Disqualification  by  invalid  contract, 
526.     Councillor,  II. 

m.  Borough  Sessions. 

Appellate  jurisdiction :  pauper  luna- 
tics, 361.    Poor,  XII. 

IV.  When  surveyors  of  highways. 

As  commissioners  of  improvement 
under  local  act,  398.  Highway,  UL 

NAME. 

Signature  with  initial  for  the  Christian 
name,  576.    Councillor^  L 

NECESSITY. 

I.  Necessary  consequence  of  obstructing 
an  encroachment,  112.  ^ofem^n/,  III. 

II.  As  an  inffredient  in  the  right  of  a 
private  individual  to  remove  an  en- 
croachment on  the  public,  870.  High' 
way,  I. 


NEW  ASSIGNMENT. 

I.  In  action  for  false  imprisonment,  378. 
Imprisonment,  L 

n.  Afler  justification  in  respect  of  a 
mill  part  of  which  is  a  recent  addition, 
287.     Canal,  L  1. 

m.  When  not  necessary  on  plea  of 
statute  of  limitations,  593,  604. 
Bond,l, 


NISI  PRIUS. 


See  Trial, 


NON  ASSUMPSIT. 
Argumentative,  2.    Assunmce,  I. 

NOT  GUILTY. 

Defences  available  imder  this  plea. 

In  case  for  obstruction  of  lights,  112. 
Easement,  HI. 

NOTE. 

Promissory.    Bills   of   Exchange   and 
Promissory  Notes. 

NOTICE. 
I.  Acts  valid  without. 

1.  Forfeiture  of  shares  for  non-exe- 
cution of  deed  of  settlement,  736. 
Company,  1. 1. 

2.  Issuing  procedendo,  773.  CertiO' 
ran,  IV. 

n.  Sent  by  post. 

At  what  time  deemed  to  have  been 
given,  388.    Poor,  X. 

III.  Of  intention  to  apply  for  certiorari, 
416.     Certiorari,  I. 

rV.  To  quit.  Landlord  and  Tenant,  IV. 

NUISANCE. 
Public;,, 

Abatement  by  private  individual, 
870.    Highway,  L 


i 
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See  Band. 


OBLIGATION. 
OBLIGATION. 

OBSTRUCTION. 


L  Of  easement  exercised  in  excess,  112. 
Easement^  II L 

n.  Of  highway,  870.    Highvoay^l. 

OCCUPATION. 

I.  Of  land:  for  purposes  of  rating. 

Occupation  by  water  pipes. 

Paving  Commissioners,  appointed 
under  a  local  Act,  11  G.  3.  c.  12., 
were  empowered,  by  sect.  36,  to  make 
rates  upon  all  persons  who  *' shall 
inhabit,  hold,  occupy,  possess  or  enjoy 
any  land,  house,  shop,  warehouse, 
cellar,  vault  or  other  tenements  or 
hereditaments  within  any  of  the  said 
streets,  squares**  &c.  of  a  certain  dis- 
trict ;  such  rate  not  to  exceed  1«.  2d. 
in  the  pound  of  the  yearly  rents  or 
value  of  such  of  the  said  lands,  houses 
&c.,  situate  in  any  of  the  said  streets, 
squares  &C.,  the  greater  part  of  which 
should  be  paved  in  a  certain  manner, 
and  not  to  exceed  dJ.  or  M,  in  the 
pound,  respectively,  for  such  of  the 
said  lands,  houses  &c.,  situate  &c.,  the 
greater  part  of  which  should  be  paved 
m  a  certain  other  manner,  or  only 
repaired  under  the  Act.  Different 
assessments  were  provided  for  public 
buildings,  dead  walls,  and  vacant 
ground  adjoining  the  said  streets, 
squares  &c.,  and  for  unoccupied 
houses.  No  specific  assessment  was 
provided  for  water  pipes  laid  down  in 
the  district.  The  Commbsioners,  in 
whom  the  paving  materials  of  the  said 
streets,  squares  &c.  were  expressly 
vested  by  the  Act,  were  emjjowered 
to  alter  the  position  of  the  pipes  be- 
longing to  any  water  or  gas  company, 
underneath  such  streets,  squares  &c. 
Held,  that  an  incorporated  water 
Company,  whose  mains,  pipes  and 
other  apparatus  were  laid  down  within 
the  district,were  liable,  under  sect.  36, 
to  be  rated  as  occupiers  of  land.  Reg. 
v.  East  London  Waterworks^  705. 


PARTNERSHIP. 

II.  By   corporation  or  its  agent,  632 
Corporation^  I.  1. 

OFFICE. 

Salary. 

Of  what  employment  not  apportion- 
able,  425.    Apportkmment. 


OFFICER. 

I.  Disqualification. 

By  interest  in  contract,  526.    Cmm- 
ciOor,  II. 

II.  Excuses  for. 

Vis  major,  277.    BuOding  Soeietg,  I 

III.  Military  :  remedy  for  pay  with 
held  by  East  India  Company,  692 
East  India  Company. 

OFFICIAL  ASSIGNEE. 
See  page  503.    Agent,  TV.  1. 

ORDER. 

I.  Judge*8  order.    Judge. 

II.  Of  justices:  formal  parts. 

Adjudication  of  truth  of  complaini 
393.    Adjudication. 

III.  Of  justices:  clerical  error. 

What  mistake    so    treated.    Regi^ 
V.  Williams^  393. 

IV.  OfViceChancellor  of  University 

Order  discommunii^    a   tradesmai 
647.     University^  L 

PARTICULARITY. 

I.  In  pleading  probable  cause,  37 
Imprisonment,  I. 

II.  In  notices  and  inquisitions  as  to  tl 
land  required,  831.    Agent^  L  1. 

PARTNERSHIP. 

Liabiiility  of  managing  partners. 


PARTY. 


PLEA, 
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1.  Limitation  to  funds  available  in 
their  hands,  2.    Assurance^  I. 

2.  Liabilitj  of  one  of  several  di- 
rectors on  a  contract  not  executed 
hy  him,  2.    Assurance,  I. 

II.  Liabilitj  of  shareholders. 

Limitations  to  the  amount  of  their 
shares  respectivelj  in  subscribed 
capital,  2.    Assurancej  I. 

in.  Powers. 

Effect  of  a  contract  ultra  vires,  2. 
Assurance,  I. 

IV.  Incorporated  companies.  See  Com' 
pony. 

y.  Joint  Stock  Companies.    See  Com" 
pony. 

YI.  Insurance    Companies.      See    As' 
Murance. 

PARTY. 

I.  Commission  to  examine  on  his  own 
behalf,  470.     Witness,  I.  1. 

n.  Examined  as  witness  in    his  own 
behalf. 

Costs,  588.    CosU,  L 

PAUPER  LUNATIC. 
See  Poor,  XHI.  XIV. 

PAVEMENT. 
See  Highway. 

PAY. 

Of  military  officer,  692.    East  India 
Company. 

PAYMENT. 

I.  Bjr  whom. 

1.  By  wife,  effect  of,  262.     BiUs,  II. 

2.  By  previous  indorser,  757.  BiUs, 
Vll. 

II.  Plea  of. 

Payment  puis  darrein  continuance  by 
prior  indorser,  757.    BiUs,  VII. 
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PERFORMANCE. 

I.  Part  performance. 

Of  contract  afterwards  rescinded,  640. 
Executors,  I.  1. 

IL  Readiness  and  willingness. 

When  sufficient,  661 .     Covenant,  1. 1 . 

PLACE. 

Where    cause    of   action    arises,    785. 
County  Court,  II. 

PLEA. 
I.  Grenerally. 

Distinction  between  a  bar  and  a  sus- 
pension until  proof  under  Winding- 
up  Acts,  862.    Railway,  I.  1. 

n.  Puis  darrein  continuance. 

Must  cover  damages  and  costs,  757. 
Bias,Til. 

III.  Pleas  in  particular  instances. 

1.  Greneral  issue.    General  Issue, 

2.  Defendant's  name  not  specified  in 
policy  declared  on,  2.   Assurance,  I. 

3.  Limited  liability,  2.    Assurance,  I. 

4.  Nonregistration  as  a  joint  stock 
company,  271.     Company,  II.  1. 

5.  Loss  of  specific  money  by  robbery, 
277.    Building  Society,  L 

6.  User  for  twenty  years  of  water  of 
canal,  287.     Canal,  I.  1. 

7.  Transfer  of  the  debt  sued  for,  321. 
Contract,  V. 

8.  Probable  cause  for  arrest  on  crimi- 
nal charge,  378.    Imprisonment,  I. 

9.  Revocation  of  appointment  of 
plaintiff  as  auditor  of  defendant, 
425.    Apportionment. 

10.  Buying  off  opposition  in  the  In- 
solvent Court,  443.    BiUs,  IV. 

11.  Non  provision  of  timber  for  re* 
pdrs,  6t{l.    Covenant,  I.  1. 
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PLEADING. 


POOR. 


12.  That  plaintiff  had  not  executed 
deed  of  settlemcDt,  728.  Company^ 
III.  1, 

13.  Payment  pendente  lite  bj  prior 
indorser,  767.    BiUa^Wl. 

14.  Justification  of  trespass  under  a 
licence  to  make,  repair  and  amend 
a  goity  813.    Licence, 

15.  Wall  pulled  down  because  it  was 
built  on  a  public  highway,  870. 
Highway,  I. 


PLEADING. 

I.  Burthen  of  pleading. 

1 .  Burthen  of  shewing  compliance  with 
condition  precedent  applicable  to 
both  parties,  425.    Apportionment. 

2.  Shewing  breach  of  or  compliance 
with  statutory  duty,  882,  884. 
Action,  I.  1. 

II.  Particularity. 

1.  In  pleading  probable  cause,  378. 
Imprisonment,  I. 

2.  In  breach  of  covenant  to  cultiYate 
according  to  custom  of  country, 
661.    Covenant,  I.  1. 

III.  Certainty. 

As  to  the  terms  of  insurance  declared 
on,  2.    Assurance,  I. 

IV.  Argumentativeness. 

Argumentative  non  assumpsit,  2.  As' 
surance,  I. 

V.  Duplicity. 

In  plea  that  note  was  given  to  buy  off 
opposition  in  Insolvent  court,  443. 
Bills,  IV. 

VI.  Condition  precedent. 

Readiness  and  willingness,  when  suffi- 
cient, 661.     Covenant,  I.  1. 


POLICY. 
See  Assurance.    Public  policy. 


POLL. 
At  vestry  meeting,  718.     Vestry,  I. 

POOR. 

I.  Poor  rate :  rateable  value  of  wc 
extending  into  several  parishes. 

Where  one  toll  entitles  to  use  of 
whole,  acreage  principle. 

Ttie  HuU  Dock  Compamy  were  | 
prietors  of  several  docks,  made  al  < 
ferent  times  and  under  successive  A 
of  parliament.  The  docks  commi 
cated  with  each  other  and  with 
river  Humber,  and  extended  i 
several  parishes.  Every  vessel  pa 
single  toll,  which  became  due  on  eo 
into  the  docks  and  was  paid  then, 
on  clearance  outwards ;  and  she  ^ 
entitled  by  such  payment  to  go  i 
anv  one  or  more  of  the  docks  at 
will  of  her  own  master,  or  under 
direction  of  the  Company's  harb 
master,  who  had  certain  powers 
regulating  the  position  of  vessels.  . 
the  payments,  at  whatever  dock 
ceived,  were  carried  to  one  gene 
account. 

Held  that  the  poor  rate  upon 
much  of  the  docks  as  lay  in  any  par 
must  be  assessed,  not  acconiing 
the  actual  receipts  in  that  parish,  I 
to  the  proportion  which  the  area 
docks  within  that  parish  bore  to  i 
entire  area  of  the  docrks.  For  that, 
such  a  case,  an  assessment  on  the  sc 
age  principle  was  unavoidable ;  thou 
an  assessment  on  the  basis  of  eamir 
within  the  parish  is  preferable  wh< 
the  nature  of  the  case  permits 
Regina  v.  HuU  Dock  Company,  925 

II.  Poor  rate :  rateable  occupation. 
Waterpipes,  705.     Occupation,  I. 

in.  Union,  liabUities  of. 
For  expense  of  pauper  lunatics,  St 

Post,  xrv'. 

IV.  Overseers,  collateral  duties. 

Granting  certificates  to  applicants  f 
beerhouse  licences,  687.    Beer,  1 


POOR. 
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V.  Overseers'   expenditure:    contested 
appeals. 

1 .  As  to  actino;  with  or  without  autho- 
rity of  vestry. 

The  overseers  of  a  parish,  at  a  vestry 
meeting  held  for  the  purpose,  assessed 
a  railway  Compan^r  at  2,708/.  The 
Company  gave  notice  of  appeal.  At 
a  subsequent  vestry  it  was  decided 
that  the  assessment  should  be  reduced 
to  2000/.,  and  that,  if  the  Company 
refused  that  compromise,  the  overseers 
should  take  such  proceedings  as  they 
might  be  advised  were  necessary.  1'he 
Company  appealed:  and  the  then 
overseers,  without  calling  a  vestry 
meeting,  contested  the  appeal.  The 
Sessions  reduced  the  rate  to  300/., 
subject  to  a  case  for  the  Queen's 
Bench.  The  case  was  not  sent  up, 
the  overseers  having  arranged  with 
the  Company  that  the  rate  should  be 
fixed  at  450/.  The  Poor  Law  Auditor 
disallowed  the  expenses  of  contesting 
the  appeal,  on  two  grounds:  I.,  That 
the  overseers  should  have  called  a 
vestry  meeting  to  determine  whether 
the  appeal  should  be  contested ;  2., 
That  they  should,  after  the  decision 
at  Sessions,  have  summoned  a  vestry 
to  determine  whether  the  case  for  the 
Queen's  Bench  should  be  proceeded 
on.  The  expenses  in  question  were, 
after  the  audit,  sanctioned  by  the  in- 
habitants at  a  vestry  meeting. 

Held,  that  the  overseers  were  not 
bound  to  summon  a  vestry  meeting 
before  contesting  the  appeal  or  aban- 
doning the  case  reserved;  and  that, 
as  the  auditor  did  not  allege  that  what 
they  had  done  was  inexpedient  or  that 
they  had  acted  maid  fide,  the  grounds 
of  disallowance  were  bad.  lUgina  v. 
Street,  682. 

2.  Auditor's       disallowance,      when 
quashed,  682.     Ante,  1. 

VI.  Auditor. 

His  disallowance  when  quashed,  682. 
Ante,  V.  1. 

VII.  Settlement  by  renting  a  tenement. 

1 .  Occupation  and  payment  of  rent  in 
cases  of  joint  tenancy. 

3  r2 


A  separate  and  distinct  dwelling 
house  and  land  in  the  parish  of  JU, 
were  let  to  William  A,  and  Thomas  A,, 
as  joint  tenants,  the  rent  and  value  of 
the  land  taken  separately,  being  suffi- 
cient to  confer  a  settlement  on  both. 
The  farm  was  occupied  by  WiUiam^ 
Hiomas  residing  on  another  farm  at  a 
distance.  Thomas  paid  the  whole  rent 
of  the  farm.  The  overseers  of  Jff". 
had  always  demanded  and  received 
payment  of  the  rates  in  respect  of  the 
nouse  and  farm  in  question  from 
Thomas :  and,  in  the  rate  books  of  JET., 
^^ Atkinson,  Mr.**  appeared  as  the  name 
of  the  occupier  of  the  farm  in  two 
rates,  and  ^'Atkinson,  Thomas^  in  a 
third. 

Held,  that  the  Sessions  were  justi- 
fied in  finding.  First,  that  there  was  a 
sufficient  occupation  and  payment  of 
rent  by  William,  and  a  sufficient  as- 
sessment of  him  and  payment  of  the 
rates  by  him,  to  give  him  a  settlement 
in  H,  under  stats.  1  W»  4.  c.  18.  and 
4  8c  5  W,  4.C.  76. ;  and.  Secondly, 
that  he  had  been  sufficiently  charffed 
with,  and  paid  his  share  of,  the  public 
taxes  of  JH.  to  gain  a  settlement  under 
st«t.  3  &  4  W,^M.  c.  11.  Regina  v. 
Husthioaite,  447. 

2.  Assessment  and  payment  of  rates 
in  cases  of  joint  tenancy,  447. 
Ante,  VII. 

VIII.  Settlement  by  parochial  taxation. 

Evidence  of  charge  and  payment  in 
cases  of  joint  tenancy,  447.    Afite^ 

vn,!. 

IX.  i^otice  of  appeal,  sending  by  post. 

Notice  at  what  time  deemed  to  have 
been  given. 

Under  stat.  11  &  12  Vict.  c.  31.  s.  9., 
which  provides  that  a  period  of  four- 
teen days  aft^r  "  the  sending  "  a  copy 
of  the  depositions  on  which  an  order 
of  removal  is  made,  shall  be  allowed 
for  "  the  giving"  notice  of  appeal,  such 
notice,  it  sent  by  post  under  stat.  14  & 
15  Vict,  c.  105.  s,  10.,  is  to  be  consi. 
dered  as  given  on  the  day  on  which,  by 
the  ordinary  course  of  post,  it  ought 
to  have  reached  the  party  to  whom  it 
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POST. 


PRIVILEGE. 


is  sent,  though  in  fact  it  arrive  by  the 
post  on  a  later  day.  Begina  v.  Slau- 
stone,  .388. 

X.  Trial  of  appeal. 

Interference  of  interested  justice  and 
the  consequences, 41 6.  Certiorari,!. 

XI.  Case  deserved. 

Abandonment    without    consent    of 
vestry,  682.     Ante,  V.  1. 

XII.  Lunatic   pauper,  appeal  against 
order  of  maintenance. 

To  sessions  of  what  jurisdiction. 

AVhere  an  order  is  made  by  two 
county  justices  under  stat.  8  &  9  Vict, 
c,  126.  tf.62.,  for  the  maintenance  of  a 
lunatic  pauper  removed  to  the  county 
asylum  from  a  borough  within  the 
county,  having  a  separate  court  of 
Quarter  Sessions,  the  appeal  against 
such  order  lies  exclusively  to  the 
borough  Quarter  Sessions.  Uegina  v. 
Lancashire  Justices,  361. 

XIII.  Lunatic  pauper,  whether  union  or 
county  liable  to  expenses. 

Irishman  irremoveable  by  ^ye  years' 
residence. 

Under  stat.  12  &  13  Vict.  c.  103. 
s.  5.,  if  a  pauper  lunatic,  bom  in  Ire- 
land and  having  no  English  settle- 
ment, is  removed  to  an  asylum  after 
five  years'  residence  in  a  parish  in 
England  from  which,  if  sane,  he  would 
have  been  irremoveable  by  stat.  9  & 
10  Vict.  c.  66.,  the  union,  not  the 
county,  is  liable  to  the  expenses  of  his 
removal  and  maintenance.  Regina  v. 
Arnold,  553. 


POST. 

Notice  sent  by. 

At  what  time  deemed  to  have  been 
given,  388.     Poor,  IX. 


POWER. 
I.  Generally. 

1.  When  exhausted,  813.    Licence. 


2.  When  act  of  parliament  aathons 
execution  by  agent,  831.  Agei 
I.  1. 

3.  Contract  ultra  vires,  457.  Cot 
petuation,  II.  1.     618.  Contract,  I. 

II.  Continuance. 

Of  power  to  execute  works  ail 
power  to  make  compensation  h 
become  extinct,  531.  Compenn 
tion,  I. 

PRACTICE. 

See  Amendment.  Appeal  AppUa 
Hon.  Arbitration.  Attorney.  Ce\ 
tiorarL  Costs.  CounseL  Crimi» 
Mbrmation.  Damages.  Diseretio 
Ejectment.  Execution,  InquUitio 
Judge.  Judgment.  MamdamMs.  Ni 
Assignment.  Order.  RecognizaM 
Regula  Generates.  Rule.  Sessiot 
Staying  Proceedings.  Summons.  Tru 
Verdict.  Warrant  of  Attorney.  Wi 
ness.    Writ. 

PREAMBLE. 
Of  statute,  806.     Ejectment. 

PRESCRIPTION. 

I.  By  twenty  years  user,  287.     Cant 
I.  1. 

II.  See  also.     Way. 

PRESUMPTION, 

I.  Omnia  rit^   esse  acta,  173.      Coam 
Court,  I.  1. 

II.  From  occupation  by  corporation  < 
its  agent,  632.     Corporation,  I.  I. 

PRINCIPAL. 

I.  Principal  and  agent.     Agent. 

II.  Principal  and  surety.     Surety. 


PRIVn.EGE. 


See  Power, 


PROBABLE  CAUSE. 


RAILWAY. 
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PROBABLE  CAUSE. 
For  arrest  on  criminal  charge. 
Pleading,  378.     Imprisonment^  L 

PROCEDENDO. 
Page  773.     Certiorari,  IV. 

PROHIBITION. 
When  it  does  not  lie. 

To  restrain  proceeding  to  discomnuine, 
647.     University y  I. 

PROMISE. 

I.  Capacity  to  promise. 

Wife  during  coverture  with  respect 
to  cause  of  action  before  coverture, 
262.     Bills,!!. 

II.  See  also  Contract. 

PROMISSORY  NOTE. 

See  Bills  of  Exchange  and  Promissory 
Notes. 

PROMOTIONS. 
Pages  1,  890. 

PROOF. 

In  bankruptcy. 

Against  surety,  593.     Bond,  1. 


PUBLIC  HOUSE. 


See  Beer. 

PUBLIC  POLICY. 

Contract  in  contravention  of,  618.   Con- 
tract, I.  1. 

QUARTER  SESSIONS. 
See  Sessions. 


QUO  WARRANTO. 

I.  Time  of  applying  for. 

AVhere  there  is  a  disqualification 
arising  de  die  in  diem,  526.  Coun^ 
cillor,  II. 

II.  Against  county  court  judge,  when 
refused,  173.     County  Cow%  I.  1. 


RAILAVAY. 

I.  Dissolution  and  winding-up  of  Com- 
pany. 

1 .  Retrospective  application  of  wind- 
ing-up acts. 

The  Joint  Stock  Companies  Wind- 
ing-up Amendment  Act,  1849  (12 
&  13  Vict.  c.  108.),  excepts,  by  sect. 
1,  from  the  application  of  The  Joint 
Stock  Companies  AVinding-up  Act, 
1848  (11  &  12  Vict.  c.  45.),  railway 
companies  incorporated  by  Act  of 
Parliament.  The  Abandonment  of 
Railways  Act,  1850  (13  &  14  Vict.  c. 
83.),  s.  30.,  enacts  that,  notwithstand- 
ing such  provision,  the  two  first  men- 
tioned Acts  shall  apply  to  any  such 
incorporated  railway  companjr  in  re- 
spect of  which  an  order  for  wmding  it 
up  may  have  been  made  before  the 
passing  of  The  Joint  Stock  Com- 
panies Winding-up  Amendment  Act, 
1849,  and  that  the  proceedings  for 
winding-up  the  same  shall  proceed 
and  be  carried  on  under  the  Winding- 
up  Acts  of  1848  and  1849,  or  either 
of  them.  Per  Lord  Campbell  C.  J. 
Stat.  13  &  14  Vict.  c.  83.  is  retrospec- 
tive, and  renders  valid  proceedings 
taken,  before  the  passing  of  this  Act, 
for  the  dissolution  of  a  railway  com- 
pany incorporated  by  statute. 

The  omission  by  a  creditor  of  a  rail- 
way company  to  prove  his  debt  before 
the  Master,  under  The  Joint  Stock 
Companies  Winding-up  Act,  1848, 
sect.  73,  cannot  be  pleaded  in  bar  to 
an  action  against  the  Company  by 
such  creditor.  The  proper  mode  of 
stopping  the  action  is  to  apply,  under 
that  section,  for  a  Judge*s  order  to 
stay  proceedings  until  proof  be  made.. 
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RATE. 


REPAIR. 


Mackenzie  v.  The  SHgo  and  Shannon 
BaUtoay  Company^  862. 

2.  Remedy  where  creditor  omits  to 
prove  under  the  acts  and  sues  the 
company,  862.    Ante^  1. 

II.  Liabilities  with  respect  to  highways. 

With  respect  to  highways  dedicated 
but  not  repairable  by  parish,  the 
conditions  of  stat.  5  &  6  W,^,c,50, 
5.23.  not  having  been  complied  with, 
348.  Highway,  II.  I. 

III.  Compensation  to  landowner. 

Covenants  with  respect  to  before 
passing  of  act :  entry  on  lands  :  ultra 
vires  doctrine,  457.  Compensation, 
U.  1. 

IV.  Misappropriation  of  funds. 

Absolute  covenant  to  pay  compensa- 
tion to  landowner  without  reference 
to  entering  his  lands  or  not,  457. 
Compensation,  II.  1. 

V.  Contracts  in  contravention  of  public 
policy  or  statute. 

Contract  to  insure  the  applicants  for 
a  bill  against  loss  by  rejection,  618. 
Contract,  1. 1. 

VI.  See  also  Company, 

RATE. 
I.  County  rate.     County. 
IL  Poor  rate.    Poor, 
III.  Highway  rate,  398.   Highway,  III. 

RATIFICATION. 

Nonratification  by  one  of  several  princi- 
pals, 503.    Agent,  II.  1. 

READINESS. 

Readiness  and  willingness  when  suffi- 
cient, 661.     Covenant,  I.  1. 


RECEIPT. 
Effect  of  mistake  in  fact,  722.     Bank,  I. 


RECOGNIZANCE. 

I.  To  appear  and  answer  indictment 
Reg,  Gen.  251. 

II.  Costs  secured  by,  703.  Crimac 
InforvMttion. 

REGULiE  GENERALES. 

E.  T.  15  Vict.  Form  of  recognizance  t 
secure  personal  appearance  of  de 
fendant  on  trial  of  mdictment,  251. 


REMEDY. 

I.  Special. 

1.  Effect  of  its  being  extinguished 
531.     Compensation,  I. 

2.  Cumulative,  862.     BaUway,  1. 1. 

3.  When  exclusive  and  not  merel, 
cumulative,  882.     Action,  I.  1. 

II.  In  particular  instances. 

1.  Where  creditor  of  railway  com 
pany  sues  instead  of  proving  unde 
Winding-up  Acts,  862.  Bmlwa$ 
LI. 

2.  On  improper  granting  of  a  beer 
house  licence,  687.    Beer,  L 

3.  Quo  warranto  a^nst  successor,  t( 
try  validity  of  dismissal  of  relator 
173.     County  Court,  I.  1. 


REMOTENESS. 

Executory  devise  void  for,  224.   Devist 
III.  1. 


RENT  CHARGE. 

Tithe  commutation  rent  charge,  393 
Adjudication. 

REPAIR. 

I.  Covenants  with  respect  to,  661.    Co 
veitant,  I.  1. 


REPEAL. 


SENTENCE. 
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II.  What  ia  a  repairing  or  amending 
under  a  power  to  repair  and  amend, 
813.    Licence, 


REPEAL. 
Of  statute.     StaMe.Wl. 

REPRESENTATION. 

Distinction  between  a  warranty  and  a 
mere  representation,  560.  CorUracL 
XIIL  1. 

REPUGNANCY. 

Of  proviso  in  a  contract,  2,  78.  Assur- 
etnce,  I. 

RESCINDING. 
Of  contracts,  640.    Executors^  I.  I. 

RETROSPECTIVE  OPERATION. 

Of  enactment  limiting  time  of  proceed- 
ing, 343.     Construction^  II.  3. 

RETURN. 
Of  writ  of  execution,  806.    Ejectment, 

REVENUE. 
See  Stamp. 

REVOCATION. 
Of  devise,  197.    Devise,  I.  1. 


RIGHT. 


Traverse  of. 


What  defences  available  under,  112. 
Easement,  III. 


ROAD. 


Sec  IJightcai/. 


ROBBERY. 

Loss  by,  when  excused,  277.    Building 
Society,  I. 

RULE. 
L  General  rules.    Regvlas  Chnerales, 

n.  Side  bar  rule,  703.    Criminal  Infor- 
mation, 

m.  Of  Joint  Stock  Company,  notice, 
736.     Company,  I.  1. 

SALE. 
See  Vendors  and  Purcluuers, 


SATISFACTION. 


Plea  of 


When  it  must  shew  satisfaction  of 
damages  and  costs,  757.  BUls, 
VII. 

SCOTLAND. 

Scotch    decisions    when    received    a« 
authority,  93.    Death,  I. 

SEAL. 

I.  Liability  for  acts  done  without  seal. 

For  a  refusal  by  a  joint  stock  com- 
pany, 736.     Company,  I.  1. 

II.  When  not  necessary  to  contract  by 
corporation,  632.     Corporation,  I.  1. 

SECOND  APPLICATION. 
See  Application, 

SENTENCE. 

Addition  requiring  cei  tificates  of  good 
behaviour,  751.    Church  Discipline,  1, 
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SKRVANT. 


STATUTE. 


SERVANT. 
See  Master  and  Servant. 

SERVITUDE. 
See  Easement, 

SESSIONS. 

I.  Quarter  Sessions :  borough  or  county. 

Appeal  against  order  of  maintenance 
of  pauper  lunatic,  361 .    Poor^  XII. 

II.  Constitution  of  Court. 

Presence  and  interference  of  interested 
justice,  416.  Certiorari^  I.  421  n. 
Appeal,  VI.  2. 

III.  Conventional  arrangements  by,  841. 
Bridge,  I.  1. 

IV.  Certiorari     and  procedendo,    773. 
Certiorari,  IV. 

SET  OFF. 

What  are  mutual  debts. 

In  the  case  of  an  executor,  857.  Exe- 
cutors,  II. 

SETTLEMENT. 

Deed  of,   728,   736.      Company,   I.    1. 
UI.  1. 

SHAREHOLDER. 

I.  In  registered  joint  stock  company, 
728,  736.     Company,  I.  1.  UI.  1. 

II.  Liability  of,  2.     Assurance,  L 


SIDE  BAK  RULE. 

For  taxation  of  costs  in  criminal  cases, 
70.*J.     Criminal  Information. 


SIGNATURE. 

I.  Initial  of  Christian  name,  576.   Cc 
cUhr,  I. 

II.  Of  notice  of  motion  for  certioi 
416.     Certiorari,  I. 


SOCIETY. 

I.  Generally. 

What  does  not  require  registratioi 
a  joint  stock  company,  271.  C 
pony,  II.  1. 

II.  Particular  societies. 

1.  Loan  society,  271.    Company,  U 

2.  Building  societies.  Building  . 
eiety. 

STAMP. 

Exemption  of  contracts  relating  to  i 
of  goods. 

Though  in  consideration  of  transfe 
a  debt,  321.     Contract^  V. 


STATUTE. 

First:  Generally. 

L  Title  of  Act. 

When  it  has  not  a  restricting  eff 
806.    Ejectment. 

II.  Preamble. 

When  it  has  not  a  restricting  eff 
806.    Ejectment. 

III.  Repeal. 

Effect  on  pending  prosecutions. 

By  Act  of  parliament,  the  liabil 
to  repair  certain  highways  in  a  pai 
was  taken  from  the  parish  ana  c 
upon  certain  townships  in  which 
highways  respectively  were ;  and 


STATUTE. 
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Act  gave  a  form  of  indictment  against 
such  townships  for  non-repair,  which 
would  have  been  insufficient  at  com- 
mon law.  One  of  the  townships  was 
indicted  under  the  Act,  but,  before 
trial,  the  Act  was  repealed  without 
any  reference  to  depending  prosecu- 
tions. The*  Court  arrested  a  judg- 
ment given  against  the  township  on 
such  indictment. 

QucBre  whether,  on  indictment 
against  inhabitants  of  a  district, 
charging  them  with  liability  to  repair 
a  highway  out  of  the  district,  it  is 
necessary  to  prove  a  specific  consi- 
deration for  such  liability ;  or  whether 
consideration  is  to  be  inferred  from 
the  fact  of  repair,  without  other  evi- 
dence. Eegina  v.  Devon,  Inhabitants, 
761. 

IV.  Statutory  powers. 

Grant  or  user  inconsistent  with,  287. 
Canal,  I.  1. 

V.  Interpretation  clauses. 

Meanings  not  excluded  by  the  con- 
text or  by  the  nature  of  the  subject 
matter,  728.     Company,  III.  I. 

VI.  Retrospective  enactments. 

1.  Effect  upon  proceedings  already 
taken,  862.     Railway,  I.  1. 

2.  Retrospective  operation  of  limita- 
tion clauses,  343.  Construction,  IL 
3. 

VII.  Clause  postponing  the  act*8  coming 
into  operation. 

Effect  in  preventing  injustice,  343. 
Construction,  II.  3. 

VIII.  Contract  in  contravention  of  sta- 
tute. 

Contract  to  apply  funds  of  a  statutory 
company  to  an  unauthorized  pur- 
pose, 618.     Contract,  I.  1. 

IX.  Articles  in  a  convention  that  are  to 
have  the  force  of  law. 

Convention  with  France  as  to  fisheries, 
882.     Action,  I.  1. 


X.  Covenants  conditional  on  the  passing 
of  a  bill,  457.     Compensation,  ll.  1. 

XI.  Construction  of  statutes.    Construc- 
tion, n. 

Secondlt  :  Decisions  on  general  acts. 

XII.  6  H.  8.  c.  6.   (Certiorari),   773. 
Certiorari,  IV. 

XIII.  21  Jac.  1.  c.  17.    (Limitations). 

1.  Sect.    3.    Acknowledgment,    134. 
Ackowledgment,  II. 

2.  Sect.  3.    Payment  of  interest  by 
wife,  262.    JJiOs,  II, 

XIV.  3  &  4  FT.  ^  ifcf.  c.  11.    (Poor). 

Sect.  6.  Charge  and  payment  of  rates, 
447.    Poor,  VII. 

XV.  4&5  W.  i-  M.c,  18.    (Criminal 
Law). 


Sect.  2.    Costs    to    defendant., 
Criminal  Information, 


703. 


XVI.  \  O,  \,  Stat.  2.  c,  24.  {Kennct 
and  Avon  Navigation).  531.  Compen- 
sation, I. 

XVn.  2  G,  2.  c.  22.    (Set  off). 

Sect.  13.  Mutual  debts,  857.  Execu- 
tors,  II. 

XVIII.  n  0,2,  c.  12.  (Paving  Oood- 
maiCs  Fields).  705.    Occupation,  I. 

XIX.  13  G,  2.  c,  18.   (Certiorari). 

Sect.  5.   Notice  of  application,  416. 
Certiorari,  I. 

XX.  33  G,  3.  c.  52.  {East  India  Com- 
pany). 

Sect.  128.  Pay  ofmilitary  officer,  692, 
696.    East  India  Company, 

XXI.  34  G,  3.  c.  78.  {Rochdale  Canal). 

Sect.  113.    User  of  water  by  mill 
owners,  287.    Canal,  I.  1. 
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XXII.  35  O,  8.  c.  63.    (Stomps). 

Sect.  11.    Insurer*!!  name,  2.    AMm- 
rance^  I. 

XXIII.  43  6?.  3.  c.  59.  (Bridges). 

Sect.  5.    What  not  to  be  a  county 
bridge,  841.    Bridge,  I.  1. 

XXrV.  53  O,  3.  c.  155.    (East  India 
Company). 

Sect.  55,    Military  charges,  692,  696. 
JEcut  India  Company, 

XXV.  55  O,  3.  c.  184.    (Stamps). 

Sched.  Part  I.     Sale  of  goods,  321. 
ContractyY, 

XXVI.  58    G.    3.    c.    69.      {Sturges 
Boume'%  Act). 

Sect.  3.  Modeof  voting,  718.  Vestry, 
LI. 


XXVII.  3   Q.  4. 
roads). 


c.    126.    (Turnpike 


Sect.  57.  Letting  of  tolls,  316.  High- 
way,  XI.  1. 

XXVni.  4  G.  4.  c.  81.    (East  India 
Company). 

Sects.  43, 44.  Military  pay,  692,  697. 
East  India  Company, 

XXIX.  5  O,  4.  c.  114.    (Insurance). 
Insurer's  name,  2.    Assurance,  I. 

XXX.  6  O.  4.  c.  16.   (Bankrupt). 

Sect.  64.  Proof  on  surety  bonds,  593. 
Bond,  I. 

XXXI.  10  Q.  4.  c.  56.    (Friendly  So- 
cieties). 

Sects.  20,  22.    Money  due  from  trea- 
surer, 277.    Building  Society,  I. 

XXXIL  1  W.  4.  c.  18.   (Poor). 

Sect.  1.    Occupation  and  payment  of 
rent,  447.    Poor,  VII. 

XXXIIL  1  W,  4.  c.  22.    (Witnesses). 

Sect.  4.  Commission  to  examine,  490. 
Witness,  I.  1. 


XXXIV.  2  &  3  W'.  4.  c.  71.  (Prescrip 
tion). 

Sects.  7, 8.  EzdusioQ  of  term  exceed 
ing  three  years,  568.     Way, 

XXXV.  3  &  4  TT.  4.  c.  42.    (Amend 
ment  of  the  law). 

Sect.  3.  Limitotion  in  actions  o 
bonds,  593.    Bond^l. 

XXXVI.  3  &  4  TT.  4.  c.  67.    (Unifoi 
mity  of  process). 

Sect.  2.  Teste  and  return  of  writs  c 
execution,  806.    Ejectment 

XXXVn.  3  &  4   TT.  4.  c.  85.   (Eoi 
India  Company). 

Sect.  79.  Salary  of  commander-iii 
chief,  692,  697.  Ea^  India  Com 
pony. 

XXXVUI.  4  &  5  IV.  4.  c.  22.  (Appoi 

tionment). 

Sect.  2.  Apportionment  of  salary  c 
officer,  425.    Apportionment. 

XXXIX.  4  &  5  IF.  4.  c.  76.    (Poor). 

Sect.  66.  Assessment  and  paymen 
of  rates,  447.    Poor,  VI L 

XL.  4  &  5  TT.  4.  c.  85.   (Sale  of  Beer] 

Sect.  21.  Overseers*  certificates,  687 
Beer,  I. 

XLI.  5  &  6  TT.  4.  <?.  50.    (Highways). 

Sect.  23.  Conditions  before  parish  be 
comes  liable  to  repair,  348.  High 
way,  n.  1. 

XLII.  5  &  6  W.  4.  e.  76.    (Munidpa 
Corporations). 

1.  Sect.  28.  Disqualifying  interest 
526.    Councillor,  IL 

2.  Sect.  32.  Signature  of  and  descrip 
tion  in  voting  paper,  576.  Ccnoi 
ciUor,!. 

XLIII.   6  &  7  >r.  4.  c.  32.     (Building 
Societies). 

Sect.  4.  Money  due  from  treasurer 
277.    Building  Sociefy,  I. 
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XLIV.  6  &  7  IT.  4.  c.  71.    (Tithe  com- 
mutation). 

Sects.  45,  50.  Power  to  determine 
suits,  145,  156.     Tithe,  I. 

XLV.  7  TT.  4  &  1  Vict.  c.  26.    (Wills). 

1.  Sect.  3.  Disposal  of  personal 
esUte,  878.    BilU,  V.  1. 

2.  Sect.  26.  When  leaseholds  pass  as 
realty,  474.    Devise,  II.  1. 

XLVI.  7  IT.  4  &  1  Vict,  c.  47.     {East 
India  Company). 

Sects.  1 ,  3.  Pay  of  officers,  692, 698. 
JEoMt  India  Company, 

XLVII.  7  TT.  4  &  1  Vict.  c.  78.     (Mu- 
nicipal Corporations). 

Sect.  23.  Time  of  applying  for  quo 
warranto,  526.    CotmciUor,  II. 

XLVin.  1  &  2  Vict.  c.  45.     (Common 
Law  Judges). 

Sect.  1.  Judffe  at  Chambers,  773. 
Certiorari,  IV. 

XLIX.  1  &  2  Vict.  c.  no.     (Debtor 
and  Creditor). 

Sect.  9.  Attestation  of  warrant  of 
attorney,  789.    Application. 

L.  3  &  4    Vict.  c.  37.      (East   India 
Company). 

Sect.  35.  Pay  of  commander  in  chief, 
692,  698.     {East  India  Company). 

LI.  3  &  4  Vict.  c.  61.    (Sale  of  Beer). 

Sects.  1,  2.  Overseers'  certificates, 
687.    Beer,  I. 

LII.  3  &  4  Vict.  c.  86.    (Church  Dis- 
cipline). 

Sect.  6.  What  may  be  included  in 
sentence,  751.  Church  Discipline, 
1. 

LIU.  5  &  6  Vict.  c.  54.    (Tithe). 

Sect.  16.  Order  for  contribution, 
393.     Adjudication. 

LIV.  6  &  7  Vict.  c.  79.     (Convention 
with  France  as  to  fisheries). 


Sects.  1, 11, 14.  Remedy  for  breaches, 
882.     Action,  1.  1. 

LV.  7&8  Vict.  c.  110.    (Joint  Stock 
Companies). 

1.  Sect.  2.  What  not  a  purpose  of 
profit,  271.     Company,  IL  1 . 

2.  Sects.  3,  26,  51.  Shareholders, 
728,  736.     Company,  I.  1.  IIL  1. 

LVI.  8  &  9  Vict.  c.  16.     (Companies 
Clauses). 

Sect.  97.  Contract  by  parol,  632. 
Corporation,  I.  1. 

LVII.  8  &  9  Vict.  c.  106.    (Leases). 

Sect.  3.  Letting  of  turnpike  tolls, 
316.    Highway,  XL  1. 

LVIII.  8  &  9  Vict.  c.  126.      (Pauper 
lunatics). 

Sect.  62.  Appeal  to  sessions  of  what 
jurisdiction,  361.     Poor,  XIII. 

LIX.   9  &  10   Vict.  c.  20.   (Railways 
Clauses). 

Sect.  57.  Penalties  for  not  restoring 
highway,  348.    Highway ^  II.  I. 

LX.  9  &  10   Vict.  c.  66.  (Removal  of 
poor). 

Sect.  1.  Irish  lunatic,  553.  Poor, 
XIV. 

LXI.  9  &  10   Vict.  c.  93.  (Death  by 
accident). 

Sects.  1,  2.  Measure  of  damages.  93. 
Death,  1. 

LXn.   9  &  10   Vict.  c.  95.    (County 
Court). 

1.  Sect.  18.  Removal  of  judge  for 
inability  and  misbehaviour,  173. 
County  Court,  I.  1. 

2.  Sect.  60.  Where  cause  of  action 
arises,  and  when  complete,  785. 
County  Court,  II. 

LXIII.  10  &  11    Vict.  c.  34.  (Towns 
Improvement  Clauses). 

Sects.  48,  49.  Rate  for  what  district, 
398.    Highway,  IIL 
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Sect.  9.  Notice  of  appeal,  388.  JFVw, 
IX. 

LXV.  11  &  12  Vict.  c.  48.    (Justices 
out  of  Sessions). 

Sect.  11.    Limitation  of  proceedings, 
343.     Construction,  II.  3. 

LXVI.  11  &  12  Vict.  c.  45.     (Winding 
up  Act  1848). 

Sect.  72.    Creditor  omitting  to  prove 
his  debt,  862.    RaUway,  X.  1. 

LXVII.  12  &  13  Vict.  c.  103.    (Pauper 
lunatics). 

Sect.  5.      Liability    of    union,    553. 
Poor,  XIIL 

LXVni.  12  &  13  Vict.  c.  106.    (Bank- 
rupts). 

Sect.  137.    Filing  Judge*s  order,  516. 
Bankrupt,  U. 

LXIX.  12  &  13  Vict.  c.  108.  (Winding 
up  amendment  Act  1849). 

Sect.  1.  Exemption  of  Railway  Com- 
panies, 862.    Railway,  1.  1. 

LXX.  13  &  14   Vict.  c.  61.     (County 
Court). 

Sect.  13.  Costs  of  action  in  superior 
Court,  257.     Appeal,  I. 

LXXI.  13  &  14  Vict.  C.83.  (Abandon- 
ment of  railway  Act  1850). 

Sect.  30.    Application  of  winding  up 
Acts,  862.     Railway,  I.  1. 

LXXII.  14  &  15    Vict.  c.   99.     (Evi- 
dence). 

Sect.  2.     Competency  of  wife,    367. 


ect.  *2.     Competency 
Baron  and  Feme,  II. 

LXXIII.  14  &  15  Vict.  c.  99. 
dence). 


(Evi- 


Sect.  2.    Expenses  of  party  witness, 
588.    Costa,  I. 

LXXIV.  14  &  15  Vict.  c.  105.    (Poor). 

Sect.  10.    Notice  by  post,  388.  Poor, 
2^. 


TuiRDLT  :  Decisions  on  Acts  local 
personal,  public. 

LXXV.  Chronological  arrangcmeni 

1.  53  a  3.c.xcii.  (Isle  of  Wight). 
Bridge,  I.  1. 

2.  6  &  7    Vict.  c.  Ixxvi.      (Ban 
drainage),  831.    AgeMt,  I.  1. 

8.  57   O.  3.  c.  xxix.     (Metropol 
Paving  Act).  870.   Highway,  I 

4.  6&7  W.A.c.huLy.{SaMlkEa^ 
Railway),  618.    Contract,  J.  1. 

5.  12  &  13    Vict.  c.  XXXV.    (Ai 
under   Lyne  Improvement), 
Highway,  III. 

LXXVI.  Alphabetical  amngemen 

1.  Ashton  under  Lyne  Improven 
398.  Highway,  III. 

2.  Bardney,  Tuphalme  and  Siixu 
drainage,  831.    Agents  I.  1. 

3.  Goodman's   Fields    Paving, 
Occupation,  I. 

4.  HuU  Docks,  325.    Poor,  L 

5.  Kennet  and  Avon  navigation, 
Compensation^  1. 

6.  Metropolitan    Paving    Act, 
Highway,  I. 

7.  Rochdale  Canal,  287.     Canal, 

8.  South  Eastern  Railway,  618. 
tract,!.  I. 

9.  Wight,   Isle    of,    highways, 
BrSge,  I.  1. 

LXX VII.  Drainage  acts. 

Bardney  Tuphohne  and  Stixwould, 
Agent,  I.  1. 

LXXVill.    Highways     and  Impi 
ment  of  towns. 

1.  Ashton  under  Lyne,  398.  High 
lU. 

2.  Goodmans  Fields,  705.     Oct 
tion,  I. 

3.  Metropolitan  Paving,  870.    h 
way,  1. 
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4.  Isle  of  Wight,  841.    Bridge,  I.  1. 
LXXIX.  Navigation  and  docks. 

1.  HuU  Docks,  32.5.    Poor,  I. 

2.  Kennet  and  Avon,  531.  Compen- 
sation, I. 

3.  Rochdale  Canal,  287.     Catud,  I.  1. 
LXXX.  Railway  acts. 

South  Eastern,  618.  Contract,  I.  I. 

STAYING  PROCEEDINGS. 

I.  Until  proof  is  made  under  Winding- 
up  Acts,  862.     Railway,  I.  1. 

II.  Order  for,  on  payment  of  debts  and 
costs. 

Necessity  for  filing,  516.  Bankrupt,  11. 

STEWARD. 
Of  ship. 

Plea  of  probable  cause  for  apprehend- 
ing him  on  charge  of  theft,  378. 
Imprisonment,  I. 

SUBSCRIBER. 

To  registered  Joint  Stock  Company,  728, 
736.     Company,  I.  1.  III.  1. 

SUMMONS. 

I.  Validity  of  proceedings  without  pre- 
vious summons. 

Procedendo,  773.     Certiorari,  IV. 

I I.  When  it  amounts  to  a  mere  notice, 
647.     University,  I. 

III.  Dismissal  of,  257.    Appeal,  I. 

SURETY. 

I.  AVho  is. 

What  joint  obligor  is  a  surety,  593. 
Bond,  I, 

II.  Surety  bond. 

Successive  breaches :  statute  of  limi- 
tations ;  bankruptcy,  593.      Bond, 


SURVEYOR. 
Of  highways.    Highunty,  VI. 

SUSPENSION. 

I.  Of  clergyman. 

Of  beneficed  clerygman :  requiring 
certificates  of  good  behaviour,  751. 
Church  Discipline,  I. 

II.  Of  action. 

How  enforced,  862.    Railway,  I.  1. 

TAXATION. 
Of  costs.  Costs. 

TENANT. 
See  Landlord  and  Tenant. 

TESTE. 
Of  writ  of  execution,  806.  Ejectment. 

TIME. 

I.  For  making  applications  to  the  Court. 

By  way  of  appeal  from  Judge  at 
Chambers,  257.    Appeal,  I. 

II.  Remoteness,  224.    Devise,  HI.  1. 

TITHE. 

I.  Powers  of  commissioners  to  determine 
pending  suits. 

1.  Not  between  rival  claimants  of 
tithes. 

The  Tithe  Commissioners  have  no 
power,  under  stat.  6  &  7  W,  A.  c.l\. 
ss,  45.,  50.,  to  determine  a  suit  pend- 
innr  between  two  rival  claimants  of 
tithes ;  inasmuch  as  the  words  **  touch- 
ing the  right  to  any  tithes,  in  sect.  45, 
refer  only  to  suits  which  raise  ques- 
tions  as  to  the  titheability  of  parti- 
cular lands,  not  to  those  which  bring 
iuto  question  the  rii^ht  of  particular 
parties  to  tithes  of  which  the  existence 
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is  admitted :  And,  further,  because  a 
suit  raising  onlj  a  question  of  title 
between  two  claimants  of  tithes  is  not 
a  *'  difference"  whereby  the  making" 
of  the  award  by  the  Commissioner  is 
**  hindered,"  with  the  meaning  of 
sect.  45.  Shepherd  v.  London&rry^ 
MarquU^  145. 

2.  What  questions  between  impro- 
priator and  vicar  do  not  hinder  the 
making  of  an  award. 

Mandamus,  directed  to  the  Tithe 
Commissioners,  alleged  that  the^  had 
proceeded  to  effect  a  commutation  of 
the  tithes  of  the  parish  of  H, ;  and 
that,  during  the  proceedings,  certain 
differences,  whereby  the  making  of 
their  award  was  hindered,  arose  be- 
tween landowners  in  the  parish  and 
the  vicar,  viz.,  whether  certain  old 
inclosed  lands  were  exempt  from  the 
render  of  great  tithes  in  kind,  and  of 
tithes  of  wool  and  lamb  in  kind,  or,  if 
not  so  exempt,  whether  they  were 
subject  only  to  the  payment  of  1«. 
per  acre  yearly,  in  lieu  of  the  said 
tithes,  to  the  impropriator ;  and  whe- 
ther certain  new  inclosed  lands  were 
wholly  exempt  from  the  render  of 
great  tithes  in  kind,  and  of  tithes  of 
wool  and  lamb  in  kind.  The  writ 
commanded  the  Commissioners  to  hear 
and  determine  the  said  differences. 

Return :  That  at  a  former  meeting 
of  the  Commissioners,  for  the  pur- 
pose of  awarding  the  amount  of  rent 
charge  payable  by  a  township  of  the 
said  parish,  the  vicar  claimed  the 
tithes  of  lamb  and  wool,  the  impro- 
priate rector  protesting  against  such 
claim,  and  the  landowners  contending 
that  by  an  agreement,  confirmed  by  a 
decree  in  Chancery  in  1699,  all  the 
tithes  of  the  parish  had  been  com- 
muted. That  at  a  subsequent  meet- 
ing, the  Commissioners  having  given 
notice  that  it  would  be  held  for  the 
hearing  and  determining  certain  dif- 
ferences whereby  the  mdcin^  of  their 
award  was  alleged  to  be  hindered,  the 
vicar  proposed  that  his  title  to  the 
tithes  of  wool  and  lamb  should  be 
tried  by  a  feigned  issue,  the  Commis- 
sioners first  awarding  the  amount  of 
rent  charge  to  be  paid  in  lieu  of  them 
to  the  party  entitled ;  that  the  land- 


owners insisted  that  the  tithes  of! 
and  wool  had  been  extinguishes 
agreement  and  by  decree  in  Chani 
and  that  a  difference  existed  beti 
the  landowners,  vicar  and  impropr 
concerning  the  said  tithes ;  and 
called  upon  the  Commissioners  U 
termine  the  question.  That  it 
then  arranged  that,  if  the  pa 
would  not  consent  to  try  as  above 
landowners  might  apply  for  a  ma 
mns  to  the  Commissioners  to  trj 
question  whether  the  said  tithes 
longed  to  the  vicar  or  to  the  1; 
owners  as  impropriators  of  the  ti 
of  their  respective  lands.  The  re 
also  stated  that  the  said  quesi 
raised  at  the  last  mentioned  meei 
was  one  of  title.  It  then  set  o 
bill  in  Chancery,  filed  in  1812  b; 
then  vicar  against  certain  landowr 
for  subtraction  of  tithes,  in  which 
question  was  raised  whether  the  L 
of  the  parish  were  ever  liable  to 
tithes  of  lamb  and  wool  to  the  ri 
and  also  a  decree  in  the  said  sui 
1817  (by  which  it  appeared  that 
defendants  therein  contended  tba 
an  agreement,  confirmed  by  decre 
Chancery  in  1699,  part  of  certain 
closed  lands  was  allotted  to  the  v 
in  lieu  of  all  tithes  arising  to  him  f 
the  said  lands,  and  by  a  further  a^ 
ment,  in  1707,  the  landowners  agi 
to  pay  the  vicar  I  id,  per  acre  in 
of  all  small  tithes  throughout 
parish),  which  decree  of  1817  ordc 
the  master  to  take  account  of 
tithes  of  wool  and  lamb,  as  due 
the  vicar,  dismissing  his  bill  as 
tithes  of  hay.  The  return  then  sU 
a  bill  in  Chancery,  filed  in  1819, 
the  impropriate  rectors  against 
vicar,  claiming  the  tithes  of  wool 
lamb,  which  bill  was  dismissed  v 
costs.  It  then  stated  perception 
the  tithes  by  the  vicar ;  and  that 
Commissioners,  considering  that 
said  decrees  established  the  righ 
the  vicar  to  tithes  of  lamb  and  w 
declined  to  comply  with  a  requisil 
of  the  landowners,  calling  on  then 
confirm  the  agreements  of  1699  \ 
1707,  under  stat.  5  &  6  Vict.  c.  54.  * 
and  refused  to  decide  the  questioi 
title.  That,  in  1845,  the  said  h 
owners  obtained  a  mandamus  to  c 
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firm  the  agreements  and  decide  the 
differences  pending,  and  that,  on  re- 
turn made,  and  demurrer,  judgment 
was  given  for  the  Commissioners. 
That  the  assistant  Commissioner,  in 
1 850,  made  his  award,  which,  after  a 
fortnight's  notice  to  the  landowners, 
to  give  them  an  opportunity  of  ad- 
vancing any  further  claim,  was  con- 
firmed; and  which  awarded  that  all 
titheable  lands  in  the  parish  were 
subject  to  payment  of  all  tithes  in 
kind,  that  certain  persons  therein 
named  were  impropriators  respec- 
tively of  the  great  tithes  in  the  parish, 
and  that  the  vicar  for  the  time  beins 
was  in  possession  of  the  tithes  of  wool 
and  lamb,  and  entitled  to  the  residue 
of  the  tithes ;  and  awarded  certain 
rent  charges,  in  lieu  of  tithes,  to  the 
impropriators,  and  to  the  vicar  "or  to 
the  party  lawfully  entitled,"  in  lieu  of 
tithes  of  wool  and  lamb,  and  of  the 
said  residue  of  tithes. 

Held,  on  demurrer  to  this  return, 
that,  upon  the  whole  record,  the  ques- 
tion raised  was  purely  a  question  of 
title  between  the  impropriator  and  the 
vicar,  and  that  no  difference  existed 
between  the  landowners  and  the  vicar 
which  hindered  the  making  of  the 
award  and  which  the  Commissioners 
were  therefore  bound  to  hear  and 
determine. 

Q^(Bre^  whether  the  writ  was  not 
bad,  as  raising,  on  the  face  of  it,  a 
question  of  title.  Regvna  v.  Tithe 
CommitsiofterSy  156. 

3.  Questions  of  title,  156.     Ante,  2. 

II.  Justices'  order  for  payment  of  con- 
tribution. 

When  bad  for  not  shewing  adjudica- 
tion, 393.     AdjitdicQfion, 

TITLE. 

I.  Of  Act  of  Parliament,  806.    Eject- 
ment. 

II.  Question  of   title    to    tithes,    156. 
Tithe,  I.  2. 

TOLLS. 
Demise  :  by  what  instrument. 


Letting  of  turnpike  tolls,  316.    High  - 
way,  XI.  1. 

TOWNS  IMPROVEMENT 
CLAUSES  ACT. 

See  Statute,  LXIII. 

TRANSFER. 
Of  debt,  321 .     Contract,  V. 

TRAVERSE. 
Argumentative  traverse,  2.     Aisttrance, 

TREASURER. 

His  obligation   when    that    only  of  a 
bailee,  277.    Budding  Society,  I. 

TRIAL. 
Discharge  of  jury. 

1.  Costs  of  first  trial,  777.     Cotts,  IL 

2.  Eflect  of  consent  of  counsel,  777. 
Costs,  II. 

TURNPIKE. 
See  Highway,  XL— XIII. 

UNDERTAKING. 
By  agent,  503.    Agent,  II.  1. 

UNION. 
See  Poor,  III. 

UNIVERSITY. 

I.  Powers  of  governing  bod^with  respect 
to  tradesmen  dealing  with  persons  in 
statu  pupillari. 

The  governing  body  of  a  University 
may  lawfully  issue  a  decree  that  every 
tradesman  with  whom  a  person  in 
statu  pupillari  within  the  University 
ccmtracts  a  debt  exceeding  5/.  shall 
make  the  same  known  to  the  tutor  of 
such  person's  college,  on  pain  of  being 
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discommuned  if  he  omits  doing  so : 
and,  in  case  of  disobedience,  thej  may 
enforce  such  decree  b^  ordering  that 
no  person  in  statu  pupillari  shaU  deal 
witn  the  tradesman  for  a  given  period. 

If  the  Vice  Chancellor,  attenaed,  on 
stimmons,  by  the  Heads  of  Colleges, 
makes  an  order  to  discommune,  in 
pursuance  of  such  decree,  this  is  not  a 
judicial  proceeding  which  the  Superior 
Courts  can  restrain  by  prohibition. 

It  makes  no  difference,  as  to  these 
points,  that  the  decree  contains  other 
distinct  regulations  which  it  requires 
licensed  victuallers  to  comply  with  on 
pain  of  being  deprived  of  their  licenses. 

The  proceedmg  for  the  purpose  of 
discommuning  does  not  become  judi- 
cial by  the  Vice  Chancellor,  through 
his  officer,  givins  notice  to  the  party 
complained  of  that  the  meeting  will 
be  held  at  a  given  time  and  place,  and 
summoning  him,  or  giving  him  liberty 
to  attend,  Tor  the  purpose  of  answer- 
ing the  complaint  or  offerinji^  explana- 
tion :  nor  is  the  party  entitled,  on  that 
account,  to  demand  admittance  for  his 
attorney.    Ex  parte  Deaths  647. 

II.  Discommuning. 

1.  Proceedings  when  not  judicial,  647. 
Ante,  I. 

2.  Admittance    of   attorney    to    the 
proceeding,  647.     Ante,  I. 

3.  Prohibition    when    refused,    647. 
Ante,  I. 


USE  AND  OCCUPATION. 

I.  By   corporation,   632.      Corporation, 

II.  By  company  authorized  to  contract 
by  parol,  632.     Corporation,  I.  1. 


USER. 

I.  Bights  claimed  by. 

I.  A  right  cannot  be  acquired  by  user 
against  a  party  who  could  not 
legally  grant  it,  287.     Cqml,  I.  1. 


VESTRY. 

2.  User  of  water  from  canal  for  p 
poses  not  authorized  by  stati 
287.     Canal,  L  1. 

3.  Exclusion  of  periods  of  tenanc 
568.     Waif. 

II.  Pleading. 

1.  Divisibility  of  issue,  287.  C» 
I.  1. 

2.  New  assignment  when  necessa 
287.     Canal.  L  1. 


VALUE. 
Rateable. 
Acreage  principle,  325.    Poor,  I. 

VENDORS  AND  PURCHASER 

Sales  of  goods. 

1.  Exemption    from    stamp    dati 
321.     Contract,  V. 

2.  Warranties,  560.     Contract,  XI 

3.  Effect  of  in  voices,  560,  566.     O 
tract,  Xm.  1. 

VERDICT. 
I.  Entering  distributively,  287.     Can 


II.  Defects  cured  by. 

Defective  particularity  in  plea  of  pi 
bable  cause,  378.     Imprisonment. 


VESTRY. 

I.  Mode  of  voting. 

I.  Poll  of  persons  present  when  co 
elusive. 

At  a  vestry,  held  under  stat  58  ^ 
3.  c.  69.,  for  the  purpose  of  elect! 
surveyors  of  high  ways,  of  which  pub 
notice  had  been  given,  it  was  agre 
that  the  vote  should  be  taken  by 


VICAR. 

shew  of  hands,  leayins  it  open  to  any 
one  to  propose  that  me  votes  should 
be  taken  according  to  the  statute.  A. 
and  B,  were  respectively  proposed 
and  seconded  for  the  office  of  sur- 
veyor ;  and,  on  a  shew  of  hands,  A,  had 
a  majority.  It  was  then  proposed  and 
seconded,  on  behalf  of  B.,  that  the 
votes  should  be  taken  according  to 
the  statute.  No  objection  was  made ; 
and,  on  the  votes  l>eing  so  taken,  B, 
had  a  majority,  and  was  declared  duly 
elected.  A.  then  demanded  a  poll  of 
the  whole  parish. 

Held  that,  the  meeting  having 
agreed  to  a  poll  being  taken  according 
to  the  statute,  no  one  was  entitled 
afterwards  to  demand  a  poll  of  the 
whole  parish ;  that  the  election  of  B, 
was  valid ;  and  that  a  mandamus  for 
another  meeting  to  elect  would  not 
lie.     RegtTia  v .  HiUingdon^  718. 

2.  Poll  of  whole  parish  when  to  be 
demanded,  718.    Ante^  1. 

II.  Sanction  of  vestry  to  law  proceed- 
ings, 682.    Poor,  V.  1. 


WILL. 
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VICAR. 


See  Tithe, 


VICE  CHANCELLOR. 
Of  University,  647.     Unioersity,  L 

VIS  MAJOR. 

Loss    of  money    by,    277.      BuUdUig 
Society,  I. 

VOTING  PAPER. 

Signature,  and  description  of  place  of 
rating,  576.     Councillor,  I. 

WAIVER. 

Of  former  breaches  of  condition,  593. 
Btmd,  L 

WARRANT  OF  ATTORNEY. 


Attestation. 
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1.  W*hat  not  a  sufficient  compliance 
with  Stat.  1  &  2  Vict,  c,  110.  «.  9., 
789.    Application, 

2.  What  not  a  necessary  inference, 
789.    Application, 

WARRANTY. 

What  words  of  description  or  reference 
amount  to  a  warranty,  560.  Con- 
tract, XUL  1. 

WATER. 

In  a  canal:  what  rights  cannot  be 
acquired  either  by  grant  or  user,  287. 
Canal,  1,  1. 

WATERCOURSE. 

I.  Grant  of  licence  to  cut,  repair,  and 
amend  a  goit ;  when  exhausted,  813. 
Licence, 

II.  What  is  a  repairing  or  amending, 
813.    Licence, 


WATERWORKS. 

Occupation  of  land  by  waterpipes,  705. 
Occupation,  I. 

WAY. 

Computation  of  period  of  enjoyment. 

Term  exceeding  three  years :  when 
not  excluded. 

Under  stat.  2  &  3  IF.  4.  c.  7L  m.  7., 
8.,  the  time  during  which  the  servient 
tenement  has  been  under  lease  for 
a  term  exceeding  three  years  is  to  be 
excluded  from  Sie  computation  of  a 
forty  years*  enjoyment,  out  not  from 
the  computation  of  an  enioyment  for 
twenty  years.    Palk  v.  Skinner,  568. 

WIFE. 
See  Baron  and  Feme, 

WILL. 
I.  Of  personalty  :  disposing  power. 
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WINDING  UP  ACTS. 


WRIT. 


Right  to  sue  on  chose  in  action,  to 
whom  it  passes,  878.    BUU^  V.  1. 

II.  Alteration  bj  codicil. 

How  far  it  operates,  197.  Devise^  1. 1. 

WINDING  UP  ACTS. 

Application  to  railway  company,  862. 
Railway^  I.  \\ 

WINDOW. 
See  Easement. 

WITNESS. 
I.  Commission  to  examine. 

1 .  To  examine  parties :  discretion  of 
Court. 

A  commission  may  be  granted, 
under  stat.  1  W.  4.  c.  22.  «.  4.,  to 
examine  a  party  to  a  suit,  resident 
abroad,  on  his  own  behalf.  But  the 
Court  may,  in  its  discretion,  refuse 
such  commission,  if  sufficient  ground 
be  not  shewn  for  requiring  it. 

And  this  Court  refused  a  commis- 


sion, where  the  only  specific  gi 
assigned  was  that  the  parties 
residenti  and  one  carrymg  on 
ness,  in  distant  places  abroad  i 
horn  and  Canstaniinople)^  and 
they  made  the  application  bona 
CasteUi  v.  Oraamy  490. 

2.  What  must  be  shewn  on  ap| 
for  commission  to  examine  p 
on  their  own  behalf^  490.    Jm 

II.  Examination  of  parties. 

What  expenses  allowed  in  tas 
588.     Costs,  I. 


ni.  Competency. 

Of  wife  of  party    to 
Baron  and  Feme,  II. 


record. 


WORK. 


Done  by  intestate  under  entire  co 
not  completed  at  his  death 
Executors,  I. 


WRIT. 

Habere  facias  possessionem,  806. 
ment. 


THE    END. 
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